PROPERTY AS WEALTH,
PROPERTY AS PROPRIETY

CAROL M. ROSE

Stephen Munzer’s interesting and provocative chapter speaks of
a “taking” of property as anything that “adversely affects” one’s
property rights, and he considers a variety of compensation
devices that might offset governmental takings “fully” or some-
thing less than fully. But the concept of “taking” property does
not really make sense unless we have some idea of what one’s
property right includes in the first place: without that underly-
ing understanding, we couldn’t really tell what measures might
affect the right adversely, and certainly we couldn’t tell what
would be “full” compensation for adverse effects, or anything
less than “full” compensation.

This is not an abstract or difficult point. In fact, it is amply
illustrated in a number of examples from well-known “takings”
law, particularly in some of the defenses that governmental
bodies make when someone charges that a given regulation
“takes” private property. For example, one governmental de-
fense is nuisance prevention: your property is not “taken,” the
argument goes, if the regulation in question merely prevents
you from perpetrating a nuisance.! The idea is that your prop-
erty right never included nuisance activity in the first place, and
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hence you have had nothing “taken” through the regulation. A
second example is the antimonopoly defense: your property is
not “taken” if a regulation simply imposes some restraints on
the returns from your monopoly enterprise, and limits you to a
reasonable return on your investment.? The theory of this de-
fense is that your property right never included a right to
charge monopoly prices, giving you unreasonably high returns
at the consumers’ expense, and your property right is thus not
impaired by the rate regulation.

There are more takings defenses, and I will come back to
some of them later. The specific ways that these defenses are
used, followed, or rejected is not what matters. What matters is
that these defenses show that “takings” jurisprudence depends
on some underlying understanding of what your property right
entitles you to do, and what it does not. You can only claim
compensation for adverse effects to something that is within
your property right. One might start, then, with the question,
what “takes” your property; but one quickly arrives at a more
general question, namely, what does your property right in-
clude?

But then, to answer this second question, we have to ask a
third and even larger one: what is it that we are trying to
accomplish with a property regime? If we know the answer to
this most general question about property, we can begin to see
what we include in property, and what we leave out, and so
what kinds of governmental actions we deem to “take” property.

Munzer argues that three principles give direction to a prop-
erty regime, namely, (a) preference-satisfaction (that is, a com-
bined version of efficiency and utility);® (b) justice/fairness; and
(c) desert. He further argues that these principles are pluralistic,
because one principle cannot be reduced to another. My own
position differs from Munzer’s quite substantially. I do not think
that he sets out a pluralistic system at all, because I think all
three of his principles can be rolled into the first: preference-
satisfaction.

Munzer’s tilt toward preference-satisfaction is not really un-
usual, because some version of preference satisfaction has gen-
erally dominated the American vision of property. But there is
also another and much older vision of property in our tradition,
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and Munzer does not really discuss this vision at all. This sec-
ond, traditional understanding is that property is aimed at se-
curing to each person what is “proper” to him or her.

I shall begin with the dominant, preference-satisfying view,
and will attempt to show that the principles that Munzer de-
scribes as pluralistic can all really be subsumed under the same
cluster of moral and political ideas. I will then go on to the older
but weaker vision of property as “propriety.” My argument is
that our pluralistic understandings of property derive not from
any inevitable clash of Munzer’s principles, which I think can all
be understood in a way that is compatible with preference-
satisfaction, but rather from the system that we actually live
with. Our system is pluralistic because our dominant, prefer-
ence-satisfying understanding of property is subject to constant,
albeit often ill-articulated intrusions from the traditional and
very different understanding of property as “propriety.”

I. PROPERTY-AS-PREFERENCE-SATISFACTION

Munzer sets out three principles for a property regime: utility/
efficiency, fairness, and desert. Both parts of utility/efficiency,
he says, aim at preference-satisfaction, and on his own presen-
tation, that rolled-together principle clearly outweighs the other
two principles. Quite noticeably, he gives preference-satisfaction
precedence in location, as well as in the length and sophistica-
tion of his discussion. Indeed the structure of his argument
suggests that a property regime is aimed primarily at utility/
efficiency—that is to say, some version of preference-satisfac-
tion—even though this dominant principle is subject to the
constraints of two other principles, namely fairness and desert.
I certainly agree with Munzer that preference-satisfaction
can be seen as a goal of a property regime; indeed, most mod-
ern theorists focus on that goal. But I think that he is too cryptic
about the means by which a property regime is thought to
maximize preference-satisfaction. When we look more closely at
those means, we notice that Munzer’s other principles—that is,
fairness on the one hand and desert on the other—are not
independent constraints at all, but rather fit neatly into the
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overall version of property as an institution that maximizes the
satisfaction of preferences.

A. Maximizing Preference-Satisfactions

Munzer does not tell us much about how the maximization of
preferences comes about through a property regime. It some-
times seems as if he envisions a finite number of good things in
the world, a kind of big bag of resources, and he writes as if the
way to maximize preferences would be to divvy up the contents
of the bag in a way that most people would like. To extrapolate
from his examples of public and private property, this would
presumably mean that we would have public ownership of streets
and wilderness areas (since, as he says without much explana-
tion, some government projects advance preference-satisfac-
tion), and presumably we would have private ownership of most
other things, like clothes and dishes; one also supposes that
there would be some disagreements about whether other items
should be public or private. He seems to think that once we
solve the issues about which things we prefer to have in which
hands, our property regime should attempt to maximize pref-
erences by getting those things in the relevant hands, although
we modify this scheme by applying the constraining considera-
tions of the other two principles, fairness and deservingness.

This analysis loses sight of the classic view of the role that
property plays in maximizing preference-satisfaction. On that
view, a property regime isn’t just supposed to divvy up the
contents of the bag; it is supposed to make the bag bigger and
put more things in it.

How does a property regime do that? Well, to get some idea,
we should compare a property regime to a nonpropertized
commons. Let’s suppose some berry patch is an unowned com-
mons. According to the classical view, the patch will be all right
so long as there are a lot of berries and only a few berry-eaters.*
But once the berry-eaters get numerous enough, they start com-
peting, and they are likely to get into conflicts about who gets
how many berries; and in the meantime, while everyone is
grabbing and fighting over the berries, nobody cultivates new
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berry bushes, the whole patch is depleted, and everybody is
worse off.?

But let’s suppose we institute a property regime for the patch:
What happens now? Well, first of all, people stop fighting over
the berries. The property regime has allocated the patch, or
parts of the patch, to one person or another, so that everyone
knows who has what, and stops wasting resources on grabbing
and fighting, or rentseeking, as this sort of activity is now fashion-
ably designated.® Second, individual owners are now secure in
their little corners of the berry patch, and this security encour-
ages each to labor on his or her corner to make it more produc-
tive. Finally, since everyone knows who has what, the various
owners can trade berries, or even berry patches, so that the one
who values the berries or the berry patches the most winds up
with them. How does that person show that she wants the ber-
ries the most? The clearest signal she can give is that she offers
the most for them, that is, the most in spuds, or hats, or tools,
or whatever else her labor and foresight has allowed her to
accumulate.

So the upshot of all this is that a property regime maximizes
preference-satisfaction not just by divvying up resources, but by
making resources more valuable. The property regime creates a
bigger bag, because in a property regime, (a) we aren’t wasting
time and energy on fighting; (b) we are busily investing that
time and energy in our own resources, and thus making them
more valuable, knowing that we will get the rewards; and (c) we
can trade the products of our efforts; that is, we can make a
smooth set of Pareto-superior moves, whereby everybody is bet-
ter off just because we all get the things we want the most. In a
property regime, then, we are better off because we enhance
resources instead of dissipating them, and because we can make
gains sheerly from trading things we have, for things we want
even more.

By the way, there are more public roads and other public
goods in a property regime, too. Some resources are most eco-
nomically produced and managed on a large scale, and because
of these scale economies, they are best allocated to joint control
rather than to individuals. In a well-oiled property machine,
these kinds of products will wind up as joint property of some
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sort—perhaps family property, or corporate property, or per-
haps municipal or state or even national property. But we should
note that this joint or public allocation also expands the total
bag of goodies, because these kinds of resources are most pro-
ductive in some kind of multiple ownership.

The need for larger-scale management, incidentally, is a stan-
dard reason for the power of eminent domain that Munzer
considers, and this need provides a well-known example of a
limitation on individual property rights. Your property does
not include the right to extort a holdout price for property that
is most productively managed by the public; hence you may
have to sell your property to the public at fair market value,
and you don’t get compensated for any monopoly price you
might otherwise have charged.”

So in short, Munzer’s discussion perhaps unduly abbreviates
the standard but powerful story about property as a preference-
satisfying institution. According to that story, a property regime
satisfies preferences not by divvying up a finite bag of resources,
but rather by encouraging behavior that enhances resources’
value, making the total bag a whole lot bigger and more diverse.

With that, I will turn to the second and third principles that
Munzer locates in a property regime, namely fairness and de-
sert, which he sees as pluralistic constraints on preference-satis-
faction. My own view is that these principles do not necessarily
imply anything pluralistic at all, in the sense that they are in
some way incompatible with a preference-satisfying under-
standing of a property regime. On the contrary, they fit quite
handily with a property regime whose purpose is seen as the
satisfaction of preferences.

B. Justice or Fairness

Munzer treats the principle of justice, or fairness, as a tenet that
requires a minimum set of holdings. But this understanding of
Jjustice or fairness is fairly easy to justify on preference-satisfac-
tion grounds, if one supposes a diminishing marginal utility of
wealth. Now, this is a controversial supposition, but it is at least
reasonably plausible that an additional dollar would be worth
more to a poor person than to a wealthy one. Some of the classic
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economic thinkers, like Alfred Marshall, thought so, and the
idea may be implicit in our graduated income tax as well.®

Again, this view is not uncontroversial, but if we accept it at
least hypothetically, then some wealth transfers from the rich to
the poor will maximize the total amount of preference-satisfac-
tion, since the poor get more satisfaction than the rich out of
the same resources. On the other hand, there is a preference-
satisfaction limitation on such transfers: we wouldn’t want to
take so much from the rich that they get discouraged about
investing, because if they do get discouraged, then the total bag
of goodies shrinks too much, that is, it shrinks more than is
warranted by the incremental satisfactions of the poor.

We should note that this point ties in with the idea of “de-
moralization costs” that Munzer takes from Frank Michelman,
and that Michelman took from Jeremy Bentham.? If rich people
have too many of their earnings taken, they will get discour-
aged, and ultimately they will quit working. Why will they get
discouraged and quit? Munzer makes some interesting elabora-
tions on this argument, but the basic reason is that their expec-
tations are violated—that is, their expectations of keeping the
things that they invested in and worked on.

But note that it is the property regime that gives them those
expectations in the first place,'® and it does so for utilitarian
reasons. We call certain things “property rights,” and foster the
expectation that owners can control and enjoy the things they
have worked for, in order to encourage both rich and poor to
invest the labor, time, energy, and effort that will make re-
sources more valuable and the total bag bigger. As Munzer
notes in his interesting and valuable discussion, compensation is
one tool we use to try to reduce the demoralization attendant
upon “takings,” and thus compensation has a utilitarian func-
tion.

But as Frank Michelman saw, our fairness and utilitarian
considerations lead in the same direction.!! It would be easy
enough to imagine ourselves living under a different set of
expectations. For example, we might expect that anytime an
individual acquired a significant amount of anything, he or she
would have to give it all up.'? If we lived under such a system,
nobody would have her expectations violated when her things
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were confiscated, and the system would not be unfair or unjust
in the sense of bait-and-switch, or pulling the rug out from
under the citizenry.

Individuals in such a system wouldn’t get demoralized about
the confiscation of their investments. They just wouldn’t invest
effort and energy in the first place, which of course would mean
that the system would be likely to produce a considerably smaller
total bag of resources and goods. But, according to the classic
property theory, that runs directly contrary to the result we are
trying to achieve with a property regime. And so, we have what
we call “fair” or “just” compensation for takings of property, in
order that more investments will be made, and more aggregate
preferences will wind up being satisfied.

In short, it is pretty easy to see that our concepts of justice or
fairness are not necessarily constraints on a preference-maximi-
zation version of property, but are rather part of the very same
moral and political universe. We could easily look at these jus-
tice or fairness considerations as part of an overall design: the
property regime is supposed to encourage investment and en-
terprise, and ultimately to get more preferences satisfied by
encouraging the behavior that creates a bigger bag of more
valuable things.

C. Desert

The third principle in Munzer’s trio, desert, is even easier to
justify on preference-satisfaction grounds. The reward to labor
is an obvious corollary to a property regime that tries to increase
the bag of goodies by encouraging the investment of effort and
time. We should note, for example, that it is not just any old
labor that gets rewarded, for example, sweeping sand into the
ocean. On the contrary, the labor that gets rewarded is the labor
that produces goods or services that people want. And so, the
reward to “deserving” labor also falls into line with preference-
satisfaction. The deservingness that counts is the labor that
results in producing what people want.

In short, it seems entirely possible to construct a version of
property, and of “takings” of property, that includes all three
principles in Munzer’s trio. The principles of preference-satis-
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faction, fairness, and desert can easily be cast as a smooth and
seamless whole—a whole that is entirely dominated by maxi-
mizing preference-satisfaction. In fact, I think Munzer’s ex-
amples illustrate this, even though he uses them to show an
irreducible pluralism among his three principles.

He uses the example of a vaccine whose distribution rights
are taken from the hard-working discoverer. But when we com-
pensate the discoverer, we do not depart in the slightest from
utilitarian considerations. This is someone whose labor pro-
duces something highly desirable, and we certainly would not
want to discourage such a person, or others who might follow
his or her example; and so it is quite in order to accord the
discoverer a measure of compensation to encourage such be-
havior. You can call it fairness, you can call it desert, you can
call it encouragement of preference-satisfying behavior: they
amount to the same thing.

As to the rather fanciful example of the century-old plant—
enjoying at once an inexplicable monopoly grip on some prod-
uct as well as on its own labor force—utilitarian principles would
be exceedingly unlikely to suggest a monopoly payoff upon
appropriation of such an entity. Why not? Because it does noth-
ing for preference-satisfaction to encourage monopoly, except,
perhaps, as a limited way to encourage innovators like our
vaccine producer. Monopolists generally only restrict supply
and charge higher prices, and thus they restrain rather than
expand total preference satisfaction. And so we try not to re-
ward them. Instead, we regulate their earnings to some rate
that would seem “reasonable” to a nonmonopolist, so that mo-
nopolistic ventures do not seem particularly attractive. This kind
of regulation is of course built into our standard takings law; '?
and once again, desert and preference-satisfaction do not di-
verge. Instead, they are part of the same strategy. The dominat-
ing partner in the strategy is preference-satisfaction; the con-
ception of “desert,” like the conception of “fairness,” is tailored
to encourage the behavior that maximizes that goal.
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II. PROPERTY-AS-PROPRIETY

I have gone through the ways in which property, viewed as a
vehicle for preference-satisfaction, subsumes a set of principles
of fairness on the one hand and desert on the other. What I
want to do now is to describe a completely different understand-
ing of a property regime. It is an understanding based on a
quite different conception of what property is good for. This
understanding of property can also include principles of fair-
ness and desert, but they come out quite differently from the
ideas of fairness and desert that are incorporated in a prefer-
ence-satisfying understanding of property.

What is the purpose of property under this other under-
standing? The purpose is to accord to each person or entity
what is “proper” or “appropriate” to him or her. Indeed, this
understanding of property historically made no strong distinc-
tion between “property” and “propriety,” and one finds the
terminology mixed up to a very considerable degree in histori-
cal texts.'* And what is “proper” or appropriate, on this vision
of property, is that which is needed to keep good order in the
commonwealth or body politic.

A. Property, Propriety, and Governance

That “property” was the mainstay of “propriety” was a quite
common understanding before the seventeenth and eighteenth
centuries; and this understanding continued, albeit in abated
form, even after the great revolutions at the end of the eigh-
teenth century. One earlier example is in the work of Jean
Bodin, a sixteenth-century French political theorist, who was
commonly regarded as a monarchist and spokesman for the
able French king Henry IV, and who was much quoted on the
subject of sovereignty. Bodin, for all his monarchist proclivities,
nevertheless thought that property was a fundamental restraint
on monarchic power. We need to have property, he said, for
the maintenance and rightful ordering of families; families in
turn were necessary as the constituent parts of the common-
wealth itself.'®

This version of property does not envision property as a set
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of tradable and ultimately interchangeable goods; instead, its
proponents thought that different kinds of property were asso-
ciated with different kinds of roles. The family property that
Bodin was talking about was almost certainly land, and not just
any land, but the specific landholdings associated with and
“proper” to a specific family. The law itself acknowledged the
“properness” of landholdings to specific families, and included
a variety of restraints on alienation by individual family mem-
bers, in effect treating those individuals as trustees for succeed-
ing generations of their families.'®

Moreover, in a European tradition at least as ancient as the
Middle Ages, land was associated with males. Men might ac-
quire control of property through their wives and female rela-
tives, but women themselves generally lacked full control of
land, and rather had property only in movables, which meant
money and transient things; even their limited landholdings
were treated metaphorically as “movable.” In fact, Howard Bloch,
speaking of medieval France, has made the point that females
were money: they were transient beings, and the subject of fam-
ily trades, as Bloch put it, “the kind of property which circulates
between men.”!” But like money, women did not represent
“immovable,” “real” property. Property that was real was land,
an attitude that continued well into the eighteenth century and
beyond.'®

What is perhaps most important, landownership and indeed
property in general carried with it some measure of governing
authority, and this authority had notably hierarchical character-
istics.!® Indeed, in the regime of property-as-propriety, prop-
erty and entitlement formed the key element in what the mod-
ern Critical Legal Studies proponents might call the reproduction
of hierarchy, though this phrase would not have seemed in any
way damning to those who adhered to this traditional view of
property.2® Property “properly” consisted in whatever resources
enabled one to do one’s part in keeping good order; and the
normal understanding of order was hierarchy—in the family,?!
in the immediate community,? in the larger society and com-
monwealth,2? in the natural world,?* and in the relation between
the spiritual and the natural world.?

A person’s property fixed his location in this hierarchy. Thus
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a monarch had his own property in the royal domains, and in
theory, though much less in practice, he should not need to tax
the subjects, since the income from those domains would enable
him, as the traditional phrase put it, to “live of his own.” That
is, his royal property would provide him with the wherewithal
to exercise his role of overall governance.?® The members of
the noble estate in turn had their own lands, on which they were
subrulers or “co-governors”; and other subruling orders had
the property they also needed to maintain proper order within
their respective jurisdictions.?’” For example, municipalities had
their own endowments, which were managed by the ruling cor-
porations of the “burghers” or “citizens,” a class that by no
means included all the residents of a given community, but only
its leading members.?® One should note that this pattern was
brought to the New World cities as well; Hendrik Hartog’s
history of New York centers on the city’s endowed property and
its management by the ruling “corporation,” and his work illus-
trates the pattern associating property with governance into the
early nineteenth century.?®

Elsewhere in the areas colonized by Europeans, one finds this
same association of property with authority. The American co-
lonial enterprises, as well as the East India Company, were
initially organized on this principle: the proprietors and charter
holders acquired not only monopolistic property rights in their
respective colonial enterprises, but also the right and duty to
govern the colonial charges and keep them in proper order.>
In a way, property merged with authority in American “repub-
lican” thinking as well, a subject to which I shall return shortly.

Before the advent of modern centralized fiscal and bureau-
cratic techniques, both Old Regime Europe-and to a somewhat
lesser extent its colonies had a political organization that
amounted to a kind of farming-out system, a system that fused
property with “proper” authority.3! Monopolistic guild privi-
leges governed large segments of the economy—textiles, shoes,
metalwork, and on and on; and in justification of their exclusive
privileges, the holders of these monopolies were charged with
keeping their respective enterprises in “good order and rule.”32
In France, public offices, notably judicial magistracies, could be
purchased as hereditable property; as such, these magistracies
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became the founding property for the so-called “nobility of the
Robe,” which came to dominate the French aristocracy in the
eighteenth century.?® In England too in the same era, some
public offices were seen as freehold properties of the office-
holders.3* In short, in this tradition, all rights were in some
measure seen as property, and property entailed some measure
of “proper” authority, to be exercised ideally as a trust for those
to whom one was responsible for governing.

Now let me come to a subject that touches on the theory of
“takings”: In the theory of governance in the Old Regime mon-
archies, when a ruler’s ordinary revenues failed to cover the
expenses of governance, the ruler had to ask his subjects for
subsidies; even the king, it was said, could not just take their
property as he wished.>® But the reason was quite different
from the reasons that are given by preference-satisfaction theo-
ries. It was not so much that confiscations from the subjects
would discourage their industriousness, but rather that the things
that were truly the subjects’ property were things that were
proper to them— proper because their property enabled them to
take their appropriate roles, and to keep good order through-
out each corner of the realm.3¢

Though royal practice deviated far from this theory by the
eighteenth century, particularly on the Continent, a good deal
of lip service was paid to the notion that the king could not
simply appropriate the subjects’ property. Certainly royal over-
reaching continued to be the subject of great bitterness and
recrimination and even rebellion; the French Revolution itself
was preceded by years of complaint by various propertied classes
about royal inroads on their entitlements and “liberties.” 3’

B. American “Republicanism” and Property

In America, a version of property-as-propriety can be located in
a historic political mentality that is now much discussed, namely
“civic republicanism.” Republican property was not so hierarchi-
cal as monarchic property, because it was thought that in a
republic, the people rule themselves, and as a consequence a
much broader range of citizens needed to have property. Mon-
tesquieu’s writing supported this position, and although he would
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never have advocated such a thing for monarchic/aristocratic
France, he noted that democratic republics entailed a much
wider and more equal dispersal of property.3® The reason, re-
peated again and again in the early American republic, was that
property lent independence to individuals, and that indepen-
dence enabled them to exercise the autonomous judgment nec-
essary for their common self-rule.>®

As to the persons who had little property, or who—like
married women or slaves or children or madmen—were ex-
cluded from property ownership on principle because of their
purported incapacities and “dependency”: republican theory
had few qualms about excluding such persons from the fran-
chise.?® Republicanism had its own pyramid of hierarchy, al-
though perhaps a more flattened one than monarchy or aristoc-
racy. But the logic was everywhere the same: ruling authority
entailed property, and vice versa. Republicanism too divided
the populace into rulers and ruled, and the rulers were those
citizens who had the property necessary to independence, and
therewith the ability to participate in governance.

It should be noted that in this republican idea of property, as
in monarchic or aristocratic versions, not all property was alike.
Jefferson’s agriculturalism stemmed from the view that landed
property particularly fostered independence, and Jefferson was
not alone in a certain republican uneasiness about manufactur-
ing and commercial forms of property.*! Commerce entailed
interdependence, since one manufacturer or trader had to de-
pend on another, and another, and another; thus the property
acquired from these interdependent activities was suspect, pre-
cisely because it was not autonomous. In a way, American agrar-
ians were not so far removed from the medieval view that land
was genuine and real, while money was merely transient, depen-
dent, effiminate, and unsturdy.

Notice as well that the republican vision of property was
more or less indifferent to encouraging accumulation or aggre-
gate wealth. Republicanism, like other “proprietarian” visions,
associated property with governance and good order, but re-
publican good order specifically entailed a certain sturdy equal-
ity among those who counted as self-governing citizens; great
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differences of wealth might corrupt republican virtue, and were
thus a special matter for republican alarm.*2

Moreover, in republicanism as in all proprietarian under-
standings, governance and good order always included a duty
of liberality to the larger community, for the sake of the com-
mon good.* For any version of property-as-propriety, it was
understood that the ill-fortune of others presented the proper-
tied with a duty to assist, and not with an occasion to revile
or shame those in need. Though the practice of generosity and
contribution was certainly subject to the predictable limitations
of personal cupidity, there was little question that generos-
ity was a moral and political duty of the haves to the have-
nots—which was the same as saying, of course, that generosity
was a duty of those with authority, to those without it.** Al-
though there were certainly contrary murmurings earlier, it
was not until the nineteenth century, and the ascendancy of a
preference-satisfying moral and political theory, that political
thinkers systematically cultivated the notion that generosity might
induce perverse—that is, non-wealth-maximizing—incentives
in the recipients.*

C. Justice and Desert Under Property-as-Propriety

If we were to take propriety and good order as the objects of a
property regime, it is quite clear that considerations of “justice/
fairness” and of “desert” would have different meanings than
they do where the goal of property is taken as the maximization
of preference-satisfaction.

“Justice” on this older understanding meant having that which
is appropriate to one’s station, as well as giving that which one’s
station demands. Property-as-propriety entailed governing au-
thority in some domain; but because of that authority, property
was a kind of trust as well. On such an understanding, it would
not be considered unjust or unfair to request a sacrifice for the
sake of a larger community, especially from those whose prop-
erty extends beyond their proper needs, or whose propertied
role makes them responsible for good order in the commu-
nity.*®
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“Desert” on this understanding would also be based not on
useful labor, but on status or station: one deserves to have that
which is appropriate to one’s role and station, but not more and
not less. Many kinds of goods might hardly be considered very
firm property at all, since they had no connection with the
holder’s role in keeping proper order, and were thus merely
“acquired” and accidental.*” Perhaps connected with that ideal,
aggrandizement beyond one’s station routinely met with out-
rage in the era before the great revolutions, as for example in
the harsh treatment to “regrators” and hoarders in Stuart Eng-
land, and in colonial America as well.48

This set of attitudes now seems quite antiquarian, as indeed
it is. But we still hear some echoes, perhaps most notably in
connection with welfare law and policy. One example is of course
in Charles Reich’s famous argument about the status of govern-
mental benefits as property: his argument, among other things,
is that benefit recipients are a part of the body politic, and as
such have a “rightful claim” to hold these benefits as property,
so that they can maintain their “independence” and participate
in the commonwealth.*® Cass Sunstein is currently working some
of these themes into his own considerations of welfare law and,
not surprisingly, he is doing so with a nod to the republican
theory of seventeenth-century England and the early American
republic.5°

An attractive feature of the older view, for Sunstein and for
others, is no doubt the concept of trusteeship that permeated
the idea of property-as-propriety. Property endowed the “haves”
not only with rights, but also with responsibilities about the dis-
position of property; their property was “theirs” only in trust
for family, community, and commonwealth. A much more
problematic feature of this older view, for Sunstein and other
“republican revivalists,” is of course the profoundly hierarchical
character of the older ways of thinking about property—a fla-
vor perhaps best captured in the ambivalence of our contempo-
rary response to the phrase “noblesse oblige.”5!

Despite that ambivalence, one might well suspect that a sub-
stantial motivation in our welfare laws stems not so much from
sophisticated preference-maximizing theory—the supposed de-
clining marginal utility of wealth and all the rest of it—as from
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the older conception of property-as-propriety. Many who sup-
port welfare may well do so out of a sense that poverty (and
perhaps great wealth too) is a kind of disorder in the republic,
that our poorer citizens should have the economic means to
escape this disorder, and that our wealthier citizens have a duty
to help out. In some measure the sense may be that the disorder
of poverty brings scandal and disgrace to our community, and
that the station of propertied persons obliges them to do some-
thing about it.

D. “Propriety” in Modern Property Law

At this point I will return to the “takings” issue, and to the
question of which elements in “takings” law are pluralist and
irreducible and which are not. It seems to me that the genuinely
pluralistic character of our takings law stems from its reflection
of two complete but different ideas about what property is good
for. The first and dominating idea casts property as an engine
for the maximization of preference-satisfactions; the second,
now a weaker but still very stubborn idea, casts property as the
vehicle for propriety and decent good order.

The preference-satisfying vision of property is so common
that its arguments, and its “takings” applications, seem almost
self-evident. Richard Epstein’s book on Takings runs through
these arguments with easy facility. The arguments really reduce
to one: that uncompensated redistributions violate the very pur-
pose of a property regime, namely, to increase the size of the
bag of goods, or as Epstein puts it, the size of the pie.??

But property in the second sense, that is, property as “pro-
priety,” as the foundation of decency and good order, appears
in our property law as well. Where does this occur? Some ex-
amples appear in commonly used judicial tests for governmen-
tal “takings” of private property. One test places special limita-
tions on governmental actions that constitute “physical invasions”
of individual property.®® On a preference-satisfaction view,
property is more or less all alike; a physical invasion is like any
other adverse effect, raising only questions of dollar values and
demoralization costs. But the matter looks different on a prop-
erty-as-propriety view: a physical invasion is particularly repre-
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hensible because it is a special affront to the owner of the
property; it is a pointed violation of his or her understanding of
decency and order.

An even more telling example lies in a kind of secondary test
under the rubric of “diminution in value.” Generally speaking,
a regulation that drastically reduces the value of a property may
be equated with a “taking” of that property, though the line-
drawing on this issue is fraught with difficulty.>* One subtest
for “diminution in value” inquires whether the affected prop-
erty can continue to produce a reasonable income after the
regulation is in place; if so, on this test, the diminution has not
crossed the line to a taking.%®

This is a “test” that seems incomprehensible from a utilitarian
or preference-satisfaction point of view, where the issue should
be the effect on the proprietors’ “demoralization” and future
willingness to work and invest. But the underlying idea here is
not preference-satisfaction at all. The presupposition is that the
owner does not need more than a decent income, as opposed to
a maximizing income, from his or her property; hence the
legislature’s imposition on the property may be treated as a
legitimate demand on a citizen, so long as the citizen’s decent
and proper income is preserved.

Similarly, another common “takings” test balances the own-
er’s private loss against the public’s benefit, but this is incompre-
hensible from the point of view of maximizing preference-satis-
faction. Large public benefits might justify a compensated taking
through eminent domain, but not an uncompensated taking.
Why should the private owner lose expected rights simply be-
cause the public gains greatly? ¢ But from the angle of vision of
property-as-propriety, this balancing of public gain against pri-
vate loss suggests that citizens have a duty to give up that which
their representatives think the community can use better than
they. This balancing test harks back to the underlying idea of
property-as-propriety, namely that property carries the author-
ity, but also the responsibility, of a trust to the larger commu-
nity.
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CONCLUSION

My own view then, is roughly as follows: first, that we have two
different conceptions of the goals of a property regime, namely
property-for-preference-satisfaction, and property-for-propri-
ety; second, that these different postures toward property are
not compatible; and third, that we can see their incompatibility
at a number of junctures in our extremely confused law of
“takings.” Thus I agree with Munzer that the principles of
takings compensation may be pluralist, or even “incoherent” in
the sense that the elements may be in potential conflict. Our
own law reflects that fact.

But I do not think that the incompatible elements of our law
are the principles that he is talking about. On the contrary, his
trio of principles can easily be subsumed under the overall
viewpoint of preference-satisfaction. My own position is that
in our law, the incompatible elements arise from the mixture
of this dominant preference-satisfaction conception of prop-
erty on the one hand, with a weaker but very different his-
torical conception of property-as-propriety on the other. What
we have, in short, is two quite different historical visions of
the purposes for which we have a property regime in the
first place, and our takings law muddles along with the conse-
quences.
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