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PROPERTY AS WEALTH, 
PROPERTY AS PROPRIETY 

CAROL M. ROSE 

Stephen Munzer' s interesting and provocativ e chapter speaks o f 
a "taking" of propert y a s anything tha t "adversely affects" one' s 
property rights , an d h e consider s a  variet y o f compensatio n 
devices tha t migh t offse t governmenta l taking s "fully" or some -
thing les s tha n fully . Bu t th e concept o f "taking " property doe s 
not reall y mak e sens e unles s w e hav e som e ide a o f wha t one' s 
property righ t include s i n th e first  place : without tha t underly -
ing understanding , w e couldn' t reall y tel l wha t measure s migh t 
affect th e righ t adversely , an d certainl y w e couldn' t tel l wha t 
would b e "full " compensatio n fo r advers e effects , o r anythin g 
less than "full" compensation. 

This i s no t a n abstrac t o r difficul t point . I n fact , i t i s ampl y 
illustrated i n a  number o f example s fro m well-know n "takings " 
law, particularl y i n som e o f th e defense s tha t governmenta l 
bodies mak e whe n someon e charge s tha t a  give n regulatio n 
"takes" privat e property . Fo r example , on e governmenta l de -
fense i s nuisanc e prevention : you r propert y i s no t "taken, " the 
argument goes , i f th e regulatio n i n questio n merel y prevent s 
you fro m perpetratin g a  nuisance.1 Th e ide a i s that your prop -
erty right never included nuisanc e activit y in the first place, and 
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hence yo u hav e ha d nothin g "taken " through th e regulation . A 
second exampl e i s the antimonopol y defense : you r propert y i s 
not "taken " i f a  regulatio n simpl y impose s som e restraint s o n 
the return s fro m you r monopol y enterprise , an d limit s you t o a 
reasonable retur n o n you r investment. 2 Th e theor y o f thi s de -
fense i s tha t you r propert y righ t neve r include d a  righ t t o 
charge monopol y prices , givin g yo u unreasonabl y hig h return s 
at th e consumers ' expense , an d you r propert y righ t i s thu s no t 
impaired b y the rate regulation . 

There ar e mor e taking s defenses , an d I  wil l com e bac k t o 
some o f the m later . Th e specifi c way s tha t thes e defense s ar e 
used, followed , o r rejecte d i s not what matters . What matter s i s 
that thes e defense s sho w tha t "takings " jurisprudence depend s 
on som e underlyin g understandin g o f what your property righ t 
entitles yo u t o do , an d wha t i t doe s not . Yo u ca n onl y clai m 
compensation fo r advers e effect s t o somethin g tha t i s withi n 
your propert y right . On e migh t start , then , wit h th e question , 
what "takes " your property ; bu t on e quickl y arrive s a t a  mor e 
general question , namely , wha t doe s you r propert y righ t in -
clude? 

But then , t o answe r thi s secon d question , w e hav e t o as k a 
third an d eve n large r one : wha t i s i t tha t w e ar e tryin g t o 
accomplish wit h a  propert y regime ? I f w e kno w th e answe r t o 
this mos t genera l questio n abou t property , w e ca n begi n t o se e 
what w e includ e i n property , an d wha t w e leav e out , an d s o 
what kinds of governmental actions we deem to "take" property. 

Munzer argues tha t three principle s giv e direction t o a prop-
erty regime , namely , (a ) preference-satisfactio n (tha t is , a  com-
bined versio n o f efficiency an d utility); 3 (b) justice/fairness; an d 
(c) desert. H e further argues that these principles are pluralistic , 
because on e principl e canno t b e reduce d t o another . M y ow n 
position differ s fro m Munzer' s quit e substantially . I  do no t thin k 
that h e set s ou t a  pluralisti c syste m a t all , becaus e I  thin k al l 
three o f hi s principle s ca n b e rolle d int o th e first:  preference -
satisfaction. 

Munzer's til t towar d preference-satisfactio n i s no t reall y un -
usual, becaus e som e versio n o f preferenc e satisfactio n ha s gen -
erally dominate d th e America n visio n o f property . Bu t ther e i s 
also another and muc h older vision of property in our tradition, 
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and Munze r doe s no t reall y discus s thi s visio n a t all . Thi s sec -
ond, traditiona l understandin g i s tha t propert y i s aime d a t se -
curing to each perso n wha t is "proper" to him or her . 

I shall  begi n wit h th e dominant , preference-satisfyin g view , 
and wil l attemp t t o sho w tha t th e principle s tha t Munze r de -
scribes a s pluralisti c ca n al l reall y b e subsume d unde r th e sam e 
cluster of moral and politica l ideas . I  will then go on to the older 
but weake r visio n o f propert y a s "propriety. " M y argumen t i s 
that our pluralisti c understanding s o f propert y deriv e no t fro m 
any inevitable clash of Munzer' s principles , which I  think can all 
be understoo d i n a  wa y tha t i s compatibl e wit h preference -
satisfaction, bu t rathe r fro m th e syste m tha t w e actuall y liv e 
with. Ou r syste m i s pluralisti c becaus e ou r dominant , prefer -
ence-satisfying understandin g of propert y i s subject to constant, 
albeit ofte n ill-articulate d intrusion s fro m th e traditiona l an d 
very different understandin g o f propert y a s "propriety." 

I. PROPERTY-AS-PREFERENCE-SATISFACTIO N 

Munzer set s out thre e principle s fo r a  property regime : utility / 
efficiency, fairness , an d desert . Bot h part s o f utility/efficiency , 
he says , aim a t preference-satisfaction , an d o n hi s own presen -
tation, that rolled-together principl e clearly outweighs th e other 
two principles. Quite noticeably, he gives preference-satisfactio n 
precedence i n location , a s wel l a s i n th e lengt h an d sophistica -
tion o f hi s discussion . Indee d th e structur e o f hi s argumen t 
suggests tha t a  propert y regim e i s aime d primaril y a t utility / 
efficiency—that i s t o say , som e versio n o f preference-satisfac -
tion—even thoug h thi s dominan t principl e i s subjec t t o th e 
constraints of tw o other principles , namely fairnes s and desert . 

I certainl y agre e wit h Munze r tha t preference-satisfactio n 
can b e see n a s a  goal o f a  propert y regime ; indeed , mos t mod -
ern theorists focus on that goal. Bu t I  think that he is too cryptic 
about th e mean s b y whic h a  propert y regim e i s though t t o 
maximize preference-satisfaction . Whe n we look more closely at 
those means , w e notic e tha t Munzer' s othe r principles—tha t is , 
fairness o n th e on e han d an d deser t o n th e other—ar e no t 
independent constraint s a t all , bu t rathe r fit  neatl y int o th e 
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overall versio n o f propert y a s an institutio n tha t maximize s th e 
satisfaction o f preferences . 

A. Maximizing  Preference-Satisfactions 

Munzer doe s no t tel l u s muc h abou t ho w th e maximizatio n o f 
preferences come s abou t throug h a  propert y regime . I t some -
times seems as if he envision s a  finite  numbe r o f goo d thing s i n 
the world, a  kind o f big bag of resources , and h e writes as if th e 
way to maximize preference s woul d b e t o divvy u p the content s 
of th e bag in a  way that most peopl e woul d like . To extrapolat e 
from hi s example s o f publi c an d privat e property , thi s woul d 
presumably mea n tha t we would hav e publi c ownership of street s 
and wildernes s area s (since , a s h e say s withou t muc h explana -
tion, som e governmen t project s advanc e preference-satisfac -
tion), and presumably we would hav e private ownership of mos t 
other things , lik e clothe s an d dishes ; on e als o suppose s tha t 
there woul d b e som e disagreement s abou t whethe r othe r item s 
should b e publi c o r private . H e seem s t o thin k tha t onc e w e 
solve th e issue s abou t whic h thing s w e prefe r t o hav e i n whic h 
hands, ou r propert y regim e shoul d attemp t t o maximiz e pref -
erences b y gettin g thos e thing s i n th e relevan t hands , althoug h 
we modif y thi s schem e b y applying th e constrainin g considera -
tions of the other two principles, fairness and deservingness . 

This analysi s lose s sigh t o f th e classi c vie w o f th e rol e tha t 
property play s i n maximizin g preference-satisfaction . O n tha t 
view, a  propert y regim e isn't  jus t suppose d t o divv y u p th e 
contents o f th e bag ; i t i s suppose d t o mak e th e ba g bigger  and 
put more thing s in it. 

How does a  property regim e d o that ? Well, t o get some idea , 
we shoul d compar e a  propert y regim e t o a  nonpropertize d 
commons. Let' s suppose som e berr y patc h i s an unowne d com -
mons. Accordin g t o the classica l view , th e patc h wil l be al l righ t 
so long as there are a lot of berries and only a few berry-eaters. 4 

But once the berry-eaters get numerous enough, they start com-
peting, an d the y ar e likel y t o ge t int o conflict s abou t wh o get s 
how man y berries ; an d i n th e meantime , whil e everyon e i s 
grabbing an d fighting  ove r th e berries , nobod y cultivate s ne w 
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berry bushes , th e whol e patc h i s depleted , an d everybod y i s 
worse off. 5 

But let' s suppose w e institute a  property regim e fo r th e patch : 
What happen s now ? Well , firs t o f all , peopl e sto p fighting  ove r 
the berries . Th e propert y regim e ha s allocate d th e patch , o r 
parts o f th e patch , t o on e perso n o r another , s o tha t everyon e 
knows wh o ha s what , an d stop s wastin g resource s o n grabbin g 
and fighting,  o r rentseeking, a s this sort of activity is now fashion -
ably designated. 6 Second , individua l owner s ar e no w secur e i n 
their littl e corner s o f th e berr y patch , and thi s security encour -
ages each t o labor on hi s or her corner to make i t more produc -
tive. Finally , sinc e everyon e know s wh o ha s what , th e variou s 
owners can trad e berries, or even berr y patches , so that the on e 
who value s th e berrie s o r th e berr y patche s th e mos t wind s u p 
with them . Ho w doe s tha t perso n sho w tha t sh e want s th e ber -
ries the most ? The cleares t signa l sh e can giv e i s that she offer s 
the mos t fo r them , tha t is , th e mos t i n spuds , o r hats , o r tools , 
or whateve r els e he r labo r an d foresigh t ha s allowe d he r t o 
accumulate. 

So th e upsho t o f al l thi s i s that a  property regim e maximize s 
preference-satisfaction no t just by divvying up resources, but by 
making resource s more  valuable. The propert y regim e create s a 
bigger bag , becaus e i n a  property regime , (a ) we aren' t wastin g 
time an d energ y o n fighting;  (b ) w e ar e busil y investin g tha t 
time an d energ y i n ou r ow n resources , an d thu s makin g the m 
more valuable , knowin g tha t we will get the rewards; and (c ) we 
can trad e th e product s o f ou r efforts ; tha t is , w e ca n mak e a 
smooth se t of Pareto-superio r moves , whereby everybody i s bet-
ter off just becaus e w e al l get th e thing s w e want th e most . I n a 
property regime , then , w e ar e bette r of f becaus e w e enhanc e 
resources instead o f dissipating them , and because we can mak e 
gains sheerl y fro m tradin g thing s w e have , fo r thing s w e wan t 
even more . 

By th e way , ther e ar e mor e publi c road s an d othe r publi c 
goods i n a  property regime , too . Som e resource s ar e mos t eco -
nomically produce d an d manage d o n a  large scale , and becaus e 
of thes e scal e economies , the y ar e bes t allocated t o joint contro l 
rather tha n t o individuals . I n a  well-oile d propert y machine , 
these kind s o f product s wil l win d u p a s joint propert y o f som e 
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sort—perhaps famil y property , o r corporat e property , o r per -
haps municipa l o r state or even nationa l property . Bu t we shoul d 
note tha t thi s joint o r publi c allocatio n als o expand s th e tota l 
bag o f goodies , becaus e thes e kind s o f resource s ar e mos t pro -
ductive in some kin d of multipl e ownership . 

The nee d fo r larger-scale management , incidentally , i s a stan-
dard reaso n fo r th e powe r o f eminen t domai n tha t Munze r 
considers, an d thi s nee d provide s a  well-know n exampl e o f a 
limitation o n individua l propert y rights . You r propert y doe s 
not include th e right to extort a  holdout pric e fo r propert y tha t 
is mos t productivel y manage d b y th e public ; henc e yo u ma y 
have t o sell  you r propert y t o th e publi c a t fai r marke t value , 
and yo u don' t ge t compensate d fo r an y monopol y pric e yo u 
might otherwise hav e charged. 7 

So i n short , Munzer' s discussio n perhap s undul y abbreviate s 
the standard bu t powerful stor y about property as a preference -
satisfying institution . According t o that story, a property regim e 
satisfies preference s no t by divvying up a finite bag of resources , 
but rathe r b y encouragin g behavio r tha t enhance s resources ' 
value, making the total bag a whole lo t bigger and more diverse . 

With that , I  wil l tur n t o th e secon d an d thir d principle s tha t 
Munzer locate s i n a  propert y regime , namel y fairnes s an d de -
sert, which h e see s as pluralistic constraint s on preference-satis -
faction. M y own vie w i s that thes e principle s d o no t necessaril y 
imply anythin g pluralisti c a t all , i n th e sens e tha t the y ar e i n 
some wa y incompatibl e wit h a  preference-satisfyin g under -
standing o f a  propert y regime . O n th e contrary , the y fi t quit e 
handily wit h a  propert y regim e whos e purpos e i s see n a s th e 
satisfaction o f preferences . 

B. Justice or  Fairness 

Munzer treat s the principle of justice, or fairness , as a tenet tha t 
requires a  minimum se t of holdings . Bu t thi s understandin g o f 
justice o r fairnes s i s fairly eas y t o justify o n preference-satisfac -
tion grounds , i f on e suppose s a  diminishing margina l utilit y o f 
wealth. Now , thi s i s a controversial supposition , bu t i t is at leas t 
reasonably plausibl e tha t a n additiona l dolla r woul d b e wort h 
more to a poor person than to a wealthy one. Some of the classic 
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economic thinkers , lik e Alfre d Marshall , though t so , an d th e 
idea may be implicit in our graduated incom e ta x as well.8 

Again, thi s vie w i s no t uncontroversial , bu t i f w e accep t i t at 
least hypothetically, the n some wealth transfer s fro m th e rich t o 
the poo r wil l maximiz e th e tota l amoun t o f preference-satisfac -
tion, sinc e th e poo r ge t mor e satisfactio n tha n th e ric h ou t o f 
the sam e resources . O n th e othe r hand , ther e i s a  preference -
satisfaction limitatio n o n suc h transfers : w e wouldn' t wan t t o 
take s o muc h fro m th e ric h tha t the y ge t discourage d abou t 
investing, because i f they do ge t discouraged, the n th e tota l ba g 
of goodie s shrink s to o much , tha t is , i t shrink s mor e tha n i s 
warranted b y the incremental satisfaction s of the poor . 

We shoul d not e tha t thi s poin t tie s i n wit h th e ide a o f "de -
moralization costs " that Munze r take s fro m Fran k Michelman , 
and that Michelman took from Jeremy Bentham. 9 If rich peopl e 
have to o man y o f thei r earning s taken , the y wil l ge t discour -
aged, an d ultimatel y the y wil l qui t working . Wh y wil l the y ge t 
discouraged an d quit ? Munzer make s some interestin g elabora -
tions on thi s argument, bu t the basic reaso n i s that thei r expec -
tations ar e violated—tha t is , thei r expectation s o f keepin g th e 
things that they invested i n and worked on . 

But not e tha t i t i s th e propert y regime  that give s the m thos e 
expectations i n th e first  place, 10 an d i t doe s s o fo r utilitaria n 
reasons. W e call certain thing s "propert y rights, " and foste r th e 
expectation tha t owner s ca n contro l an d enjo y th e thing s the y 
have worke d for , i n orde r t o encourag e bot h ric h an d poo r t o 
invest th e labor , time , energy , an d effor t tha t wil l mak e re -
sources mor e valuabl e an d th e tota l ba g bigger . A s Munze r 
notes in his interesting and valuable discussion, compensation i s 
one too l w e us e t o tr y t o reduc e th e demoralizatio n attendan t 
upon "takings,"  an d thu s compensatio n ha s a  utilitaria n func -
tion. 

But a s Fran k Michelma n saw , ou r fairnes s an d utilitaria n 
considerations lea d i n th e sam e direction. 11 I t woul d b e eas y 
enough t o imagin e ourselve s livin g unde r a  differen t se t o f 
expectations. Fo r example , w e migh t expec t tha t anytim e a n 
individual acquire d a  significant amoun t o f anything , h e o r sh e 
would hav e t o giv e i t al l up. 12 I f w e live d unde r suc h a  system , 
nobody woul d hav e he r expectation s violate d whe n he r thing s 
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were confiscated , an d th e syste m woul d no t be unfai r o r unjus t 
in th e sens e o f bait-and-switch , o r pullin g th e ru g ou t fro m 
under the citizenry . 

Individuals i n suc h a  system wouldn' t ge t demoralized abou t 
the confiscatio n o f thei r investments . The y just wouldn' t inves t 
effort an d energy in the first place, which of course would mea n 
that the syste m woul d b e likel y to produc e a  considerably smalle r 
total ba g o f resource s an d goods . But , accordin g t o th e classi c 
property theory , tha t runs directly contrary t o the resul t we are 
trying to achieve with a  property regime . An d so , we hav e wha t 
we cal l "fair " or "just" compensation fo r taking s of property , i n 
order tha t more investment s wil l be made , an d mor e aggregat e 
preferences wil l wind u p being satisfied . 

In short , i t is pretty easy to see that our concepts of justice o r 
fairness are not necessarily constraints on a  preference-maximi -
zation versio n o f property , bu t ar e rathe r par t o f th e very  same 
moral an d politica l universe . W e coul d easil y loo k a t thes e jus-
tice o r fairnes s consideration s a s par t o f a n overal l design : th e 
property regim e i s suppose d t o encourag e investmen t an d en -
terprise, an d ultimatel y t o ge t mor e preference s satisfie d b y 
encouraging th e behavio r tha t create s a  bigge r ba g o f mor e 
valuable things . 

C. Desert 

The thir d principl e i n Munzer' s trio , desert , i s eve n easie r t o 
justify o n preference-satisfactio n grounds . Th e rewar d t o labo r 
is an obvious corollary to a property regime that tries to increase 
the bag of goodie s b y encouraging th e investment o f effor t an d 
time. W e shoul d note , fo r example , tha t i t i s no t just any  ol d 
labor tha t get s rewarded , fo r example , sweepin g san d int o th e 
ocean. On the contrary, the labor that gets rewarded i s the labor 
that produce s good s o r service s tha t peopl e want.  An d so , th e 
reward t o "deserving " labor also fall s int o line with preference -
satisfaction. Th e deservingnes s tha t count s i s th e labo r tha t 
results in producing what people want . 

In short , i t seem s entirel y possibl e t o construc t a  versio n o f 
property, an d o f "takings " of property , tha t include s al l thre e 
principles i n Munzer' s trio . Th e principle s o f preference-satis -
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faction, fairness , an d deser t ca n easil y b e cas t a s a  smoot h an d 
seamless whole— a whol e tha t i s entirel y dominate d b y maxi -
mizing preference-satisfaction . I n fact , I  thin k Munzer' s ex -
amples illustrat e this , eve n thoug h h e use s the m t o sho w a n 
irreducible pluralis m among hi s three principles . 

He use s th e exampl e o f a  vaccin e whos e distributio n right s 
are taken from th e hard-working discoverer . Bu t when w e com-
pensate th e discoverer , w e d o no t depar t i n th e slightes t fro m 
utilitarian considerations . Thi s i s someon e whos e labo r pro -
duces somethin g highl y desirable , an d w e certainl y woul d no t 
want t o discourag e suc h a  person , o r other s wh o migh t follo w 
his o r he r example ; an d s o i t i s quit e i n orde r t o accor d th e 
discoverer a  measur e o f compensatio n t o encourag e suc h be -
havior. Yo u ca n cal l i t fairness , yo u ca n cal l i t desert , yo u ca n 
call i t encouragemen t o f preference-satisfyin g behavior : the y 
amount t o the same thing . 

As t o th e rathe r fancifu l exampl e o f th e century-old plant — 
enjoying a t once a n inexplicabl e monopol y gri p on som e prod -
uct as well a s on it s own labo r force—utilitarian principle s woul d 
be exceedingl y unlikel y t o sugges t a  monopol y payof f upo n 
appropriation o f such an entity. Why not? Because i t does noth -
ing fo r preference-satisfactio n t o encourage monopoly , except , 
perhaps, a s a  limite d wa y t o encourag e innovator s lik e ou r 
vaccine producer . Monopolist s generall y onl y restric t suppl y 
and charg e highe r prices , an d thu s the y restrai n rathe r tha n 
expand tota l preferenc e satisfaction . An d s o w e tr y no t t o re -
ward them . Instead , w e regulat e thei r earning s t o som e rat e 
that woul d see m "reasonable " to a  nonmonopolist , s o tha t mo -
nopolistic venture s d o no t see m particularl y attractive . Thi s kin d 
of regulatio n i s of cours e buil t int o our standar d taking s law; 13 

and onc e again , deser t an d preference-satisfactio n d o no t di -
verge. Instead , they are part of the same strategy. The dominat -
ing partne r i n th e strateg y i s preference-satisfaction ; th e con -
ception o f "desert, " like th e conception o f "fairness, " is tailore d 
to encourage th e behavior that maximizes that goal . 
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II. PROPERTY-AS-PROPRIET Y 

I hav e gon e throug h th e way s i n whic h property , viewe d a s a 
vehicle fo r preference-satisfaction , subsume s a  set o f principle s 
of fairnes s o n th e on e han d an d deser t o n th e other . Wha t I 
want to do now is to describe a completely different understand -
ing o f a  propert y regime . I t i s a n understandin g base d o n a 
quite differen t conceptio n o f wha t propert y i s goo d for . Thi s 
understanding o f propert y ca n als o includ e principle s o f fair -
ness an d desert , bu t the y com e ou t quit e differentl y fro m th e 
ideas o f fairnes s an d deser t tha t ar e incorporate d i n a  prefer -
ence-satisfying understandin g o f property . 

What i s th e purpos e o f propert y unde r thi s othe r under -
standing? Th e purpos e i s t o accor d t o eac h perso n o r entit y 
what i s "proper " o r "appropriate " t o hi m o r her . Indeed , thi s 
understanding o f propert y historicall y mad e n o stron g distinc -
tion betwee n "property " an d "propriety, " an d on e finds  th e 
terminology mixe d u p t o a  very considerabl e degre e i n histori -
cal texts. 14 An d wha t i s "proper" or appropriate , o n thi s visio n 
of property , i s tha t whic h i s neede d t o kee p goo d orde r i n th e 
commonwealth o r body politic . 

A. Property,  Propriety, and Governance 

That "property " wa s th e mainsta y o f "propriety " wa s a  quit e 
common understandin g befor e th e seventeent h an d eighteent h 
centuries; an d thi s understandin g continued , albei t i n abate d 
form, eve n afte r th e grea t revolution s a t th e en d o f th e eigh -
teenth century . On e earlie r exampl e i s i n th e work  o f Jea n 
Bodin, a  sixteenth-centur y Frenc h politica l theorist , wh o wa s 
commonly regarde d a s a  monarchis t an d spokesma n fo r th e 
able Frenc h kin g Henr y IV , an d wh o wa s muc h quote d o n th e 
subject of sovereignty . Bodin , fo r al l his monarchist proclivities , 
nevertheless though t tha t property wa s a fundamental restrain t 
on monarchi c power . W e nee d t o hav e property , h e said , fo r 
the maintenanc e an d rightfu l orderin g o f families ; familie s i n 
turn wer e necessar y a s th e constituen t part s o f th e common -
wealth itself. 15 

This versio n o f propert y doe s not  envision propert y a s a  se t 
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of tradabl e an d ultimatel y interchangeabl e goods ; instead , it s 
proponents though t tha t different kind s of propert y wer e asso -
ciated wit h differen t kind s o f roles . Th e famil y propert y tha t 
Bodin wa s talking abou t wa s almost certainl y land , an d no t just 
any land , bu t th e specifi c landholding s associate d wit h an d 
"proper" t o a  specifi c family . Th e la w itsel f acknowledge d th e 
"properness" of landholding s t o specifi c families , an d include d 
a variet y o f restraint s o n alienatio n b y individua l famil y mem -
bers, i n effec t treatin g thos e individual s as trustees fo r succeed -
ing generations o f thei r families. 16 

Moreover, i n a  Europea n traditio n a t leas t a s ancien t a s th e 
Middle Ages , lan d wa s associate d with  males . Me n migh t ac -
quire contro l o f propert y throug h thei r wive s an d femal e rela -
tives, bu t wome n themselve s generall y lacke d ful l contro l o f 
land, an d rathe r ha d propert y onl y i n movables , whic h mean t 
money an d transien t things ; eve n thei r limite d landholding s 
were treated metaphoricall y a s "movable." In fact , Howar d Bloch , 
speaking o f medieva l France , ha s mad e th e poin t tha t female s 
were money: the y were transien t beings , and th e subject o f fam -
ily trades, as Bloch pu t it , "the kind of property which circulate s 
between men." 17 Bu t lik e money , wome n di d no t represen t 
"immovable," "real " property. Propert y tha t wa s rea l wa s land , 
an attitud e tha t continued wel l int o th e eighteent h centur y an d 
beyond.18 

What i s perhaps mos t important , landownershi p an d indee d 
property i n genera l carrie d wit h i t some measur e o f governin g 
authority, an d thi s authority ha d notabl y hierarchica l character -
istics.19 Indeed , i n th e regim e o f property-as-propriety , prop -
erty an d entitlemen t forme d th e ke y elemen t i n wha t th e mod -
ern Critica l Lega l Studie s proponent s migh t call the reproductio n 
of hierarchy , thoug h thi s phrase woul d no t have seeme d i n any 
way damnin g t o thos e wh o adhere d t o thi s traditiona l vie w o f 
property.20 Property "properly" consisted i n whatever resource s 
enabled on e t o d o one' s par t i n keepin g goo d order ; an d th e 
normal understandin g o f order was hierarchy—in th e family, 21 

in th e immediat e community, 22 i n th e large r societ y an d com -
monwealth,23 in the natural world,24 and in the relation betwee n 
the spiritual and th e natural world. 25 

A person's propert y fixed  hi s location i n this hierarchy. Thu s 
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a monarch ha d hi s own propert y i n the roya l domains, and in 
theory, though much less in practice, he should not need to tax 
the subjects, since the income from those domains would enable 
him, as the traditional phras e pu t it , to "live of hi s own." That 
is, hi s royal propert y woul d provid e hi m with the wherewitha l 
to exercis e hi s rol e o f overal l governance. 26 Th e member s o f 
the noble estate in turn had their own lands, on which they were 
subrulers o r "co-governors" ; an d othe r subrulin g order s ha d 
the property they also needed to maintain proper order within 
their respective jurisdictions.27 For example, municipalities had 
their own endowments, which were managed by the ruling cor-
porations o f th e "burghers " o r "citizens, " a  clas s tha t b y n o 
means included all the residents of a given community, but only 
its leadin g members. 28 On e shoul d not e tha t thi s patter n wa s 
brought t o th e Ne w Worl d citie s a s well ; Hendri k Hartog' s 
history of New York centers on the city's endowed property and 
its management by the ruling "corporation," and his work illus-
trates the pattern associating property with governance into the 
early nineteenth century.29 

Elsewhere in the areas colonized by Europeans, one finds this 
same association of property with authority. The American co-
lonial enterprises , a s wel l a s th e Eas t Indi a Company , wer e 
initially organized on this principle: the proprietors and charter 
holders acquired not only monopolistic propert y rights in their 
respective colonia l enterprises , bu t als o th e righ t an d dut y t o 
govern th e colonia l charge s and kee p them in proper order. 30 

In a way, property merged with authority in American "repub-
lican" thinking as well, a subject to which I shall return shortly. 

Before th e advent o f moder n centralized fiscal and bureau-
cratic techniques, both Old Regime Europe and to a somewhat 
lesser exten t it s colonie s ha d a  politica l organizatio n tha t 
amounted to a kind of farming-out system , a system that fused 
property wit h "proper " authority. 31 Monopolisti c guil d privi -
leges governed large segments of the economy—textiles, shoes, 
metalwork, and on and on; and in justification of their exclusive 
privileges, th e holder s o f thes e monopolie s wer e charged wit h 
keeping their respective enterprises in "good order and rule."32 

In France, public offices, notabl y judicial magistracies , could be 
purchased a s hereditable property ; a s such, these magistracie s 
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became th e foundin g propert y fo r th e so-calle d "nobilit y o f th e 
Robe," whic h cam e t o dominat e th e Frenc h aristocrac y i n th e 
eighteenth century. 33 I n Englan d to o i n th e sam e era , som e 
public office s wer e see n a s freehol d propertie s o f th e office -
holders.34 I n short , i n thi s tradition , al l right s wer e i n som e 
measure see n a s property, an d propert y entaile d som e measur e 
of "proper" authority, t o be exercised ideall y as a trust for thos e 
to whom one was responsible fo r governing . 

Now le t m e com e t o a  subjec t tha t touche s o n th e theor y o f 
"takings": In th e theory o f governance i n the Old Regim e mon -
archies, whe n a  ruler' s ordinar y revenue s faile d t o cove r th e 
expenses o f governance , th e rule r ha d t o ask  hi s subject s fo r 
subsidies; eve n th e king , i t wa s said , coul d no t just tak e thei r 
property a s h e wished. 35 Bu t th e reaso n wa s quit e differen t 
from th e reason s tha t are given b y preference-satisfaction theo -
ries. I t wa s no t s o muc h tha t confiscation s fro m th e subject s 
would discourag e thei r industriousness, bu t rather that the thing s 
that wer e trul y th e subjects ' propert y wer e thing s tha t wer e 
proper to them—proper becaus e thei r property enabled the m t o 
take thei r appropriat e roles , an d t o kee p goo d orde r through -
out each corner of the realm. 36 

Though roya l practic e deviate d fa r fro m thi s theor y b y th e 
eighteenth century , particularl y o n th e Continent , a  good dea l 
of li p servic e wa s pai d t o th e notio n tha t th e kin g coul d no t 
simply appropriat e th e subjects ' property. Certainl y roya l over -
reaching continue d t o b e th e subjec t o f grea t bitternes s an d 
recrimination an d eve n rebellion ; th e Frenc h Revolutio n itsel f 
was preceded b y years o f complain t b y various propertie d classe s 
about royal inroads on thei r entitlements an d "liberties." 37 

B. American  "Republicanism" and Property 

In America, a  version of property-as-propriety ca n be located i n 
a historic politica l mentalit y tha t is now much discussed , namel y 
"civic republicanism." Republican property was not so hierarchi -
cal a s monarchi c property , becaus e i t wa s though t tha t i n a 
republic, th e peopl e rul e themselves , an d a s a  consequenc e a 
much broade r rang e o f citizens neede d t o have property . Mon -
tesquieu's writing supported thi s position , and althoug h h e woul d 
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never hav e advocate d suc h a  thin g fo r monarchic/aristocrati c 
France, h e note d tha t democrati c republic s entaile d a  muc h 
wider an d mor e equa l dispersa l o f property. 38 Th e reason , re -
peated agai n and again in the early American republic , was that 
property len t independenc e t o individuals , an d tha t indepen -
dence enable d the m t o exercise th e autonomous judgment nec -
essary for thei r common self-rule. 39 

As t o th e person s wh o ha d littl e property , o r who—lik e 
married wome n o r slave s o r childre n o r madmen—wer e ex -
cluded fro m propert y ownershi p o n principl e becaus e o f thei r 
purported incapacitie s an d "dependency" : republica n theor y 
had fe w qualm s abou t excludin g suc h person s fro m th e fran -
chise.40 Republicanis m ha d it s ow n pyrami d o f hierarchy , al -
though perhap s a  more flattened  on e tha n monarchy or aristoc-
racy. Bu t th e logi c wa s everywher e th e same : rulin g authorit y 
entailed property , an d vic e versa . Republicanis m to o divide d 
the populac e int o ruler s an d ruled , an d th e ruler s wer e thos e 
citizens wh o ha d th e propert y necessar y t o independence , an d 
therewith th e ability to participate i n governance . 

It should be noted tha t in this republican ide a of property , as 
in monarchi c o r aristocratic versions , no t al l property wa s alike. 
Jefferson's agriculturalis m stemme d fro m th e vie w tha t lande d 
property particularl y fostere d independence , an d Jefferson wa s 
not alon e i n a  certain republica n uneasines s abou t manufactur -
ing an d commercia l form s o f property. 41 Commerc e entaile d 
interdependence, sinc e on e manufacture r o r trade r ha d t o de -
pend o n another , an d another , an d another ; thu s th e propert y 
acquired fro m thes e interdependen t activitie s wa s suspect , pre -
cisely because i t was not autonomous. I n a way, American agrar -
ians were no t s o fa r remove d fro m th e medieva l vie w tha t lan d 
was genuine and real , while money was merely transient, depen-
dent, effiminate , an d unsturdy . 

Notice a s wel l tha t th e republica n visio n o f propert y wa s 
more or less indifferent t o encouraging accumulatio n o r aggre -
gate wealth . Republicanism , lik e othe r "proprietarian " visions , 
associated propert y wit h governanc e an d goo d order , bu t re -
publican goo d orde r specifically entaile d a  certain sturd y equal -
ity amon g thos e wh o counte d a s self-governin g citizens ; grea t 
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differences o f wealth might corrupt republican virtue , and wer e 
thus a special matte r for republican alarm. 42 

Moreover, i n republicanis m a s i n al l proprietaria n under -
standings, governanc e an d goo d orde r alway s include d a  dut y 
of liberalit y t o th e large r community , fo r th e sak e o f th e com -
mon good. 43 Fo r an y versio n o f property-as-propriety , i t wa s 
understood tha t th e ill-fortun e o f other s presente d th e proper -
tied wit h a  dut y t o assist,  an d no t wit h a n occasio n t o revil e 
or shame thos e i n need . Thoug h th e practic e o f generosit y an d 
contribution wa s certainly subjec t t o th e predictabl e limitation s 
of persona l cupidity , ther e wa s littl e questio n tha t generos -
ity wa s a  mora l an d politica l dut y o f th e have s t o th e have -
nots—which wa s th e sam e a s saying , o f course , tha t generosit y 
was a  dut y o f thos e wit h authority , t o thos e withou t it. 44 Al -
though ther e wer e certainl y contrar y murmuring s earlier , i t 
was no t unti l th e nineteent h century , an d th e ascendanc y o f a 
preference-satisfying mora l an d politica l theory , tha t politica l 
thinkers systematicall y cultivate d th e notio n tha t generosity migh t 
induce perverse—tha t is , non-wealth-maximizing—incentive s 
in the recipients. 45 

C. Justice and Desert Under Property-as-Propriety 

If we wer e t o tak e propriet y an d goo d orde r a s the object s o f a 
property regime , i t is quite clea r tha t considerations o f "justice / 
fairness" an d o f "desert " woul d hav e differen t meaning s tha n 
they do where the goal of propert y i s taken as the maximizatio n 
of preference-satisfaction . 

"Justice" on thi s older understandin g mean t havin g tha t whic h 
is appropriate t o one's station , as well as giving that which one' s 
station demands . Property-as-propriet y entaile d governin g au -
thority i n some domain ; but because o f tha t authority, propert y 
was a kind o f trus t as well . O n suc h a n understanding , i t woul d 
not be considered unjus t o r unfai r t o request a  sacrifice fo r th e 
sake o f a  larger community , especiall y fro m thos e whos e prop -
erty extend s beyon d thei r prope r needs , o r whos e propertie d 
role make s the m responsibl e fo r goo d orde r i n th e commu -
nity.46 
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"Desert" on thi s understandin g woul d als o b e base d no t o n 
useful labor , bu t o n statu s or station : one deserve s t o hav e tha t 
which i s appropriate t o one's rol e and station , but not more an d 
not less . Man y kind s o f good s migh t hardl y b e considered ver y 
firm propert y a t all , sinc e the y ha d n o connectio n wit h th e 
holder's rol e i n keepin g prope r order , an d wer e thu s merel y 
"acquired" and accidental. 47 Perhap s connecte d wit h tha t ideal , 
aggrandizement beyon d one' s statio n routinel y me t wit h out -
rage i n th e er a befor e th e grea t revolutions , a s fo r exampl e i n 
the hars h treatmen t t o "regrators" and hoarder s i n Stuar t Eng -
land, and i n colonial Americ a as well.48 

This se t o f attitude s no w seem s quit e antiquarian , a s indee d 
it is . Bu t w e stil l hea r som e echoes , perhap s mos t notabl y i n 
connection wit h welfare la w and policy . One example i s of cours e 
in Charles Reich' s famous argumen t about the status of govern -
mental benefit s a s property: hi s argument, amon g other things , 
is tha t benefi t recipient s ar e a  par t o f th e bod y politic , an d a s 
such hav e a  "rightfu l claim " to hol d thes e benefit s a s property , 
so tha t the y ca n maintai n thei r "independence " and participat e 
in th e commonwealth. 49 Cas s Sunstei n i s currendy workin g som e 
of thes e theme s int o hi s own consideration s o f welfar e la w and , 
not surprisingly , h e i s doin g s o wit h a  no d t o th e republica n 
theory o f seventeenth-centur y Englan d an d th e early America n 
republic.50 

An attractiv e featur e o f th e olde r view , fo r Sunstei n an d fo r 
others, i s n o doub t th e concep t o f trusteeshi p tha t permeate d 
the ide a o f property-as-propriety . Propert y endowe d th e "haves " 
not only wit h rights , but also with responsibilitie s abou t th e dis -
position o f property ; thei r propert y wa s "theirs " only i n trus t 
for family , community , an d commonwealth . A  muc h mor e 
problematic featur e o f thi s olde r view , fo r Sunstei n an d othe r 
"republican revivalists, " is of course the profoundly hierarchica l 
character o f th e olde r way s o f thinkin g abou t property— a fla-
vor perhaps best captured i n the ambivalence o f our contempo -
rary response t o the phrase "noblesse oblige." 51 

Despite tha t ambivalence , on e migh t wel l suspec t tha t a  sub-
stantial motivatio n i n our welfar e law s stems no t s o muc h fro m 
sophisticated preference-maximizin g theory—th e suppose d de -
clining margina l utilit y o f wealt h an d al l the res t of it—a s fro m 
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the olde r conceptio n o f property-as-propriety . Man y wh o sup -
port welfar e ma y wel l d o s o ou t o f a  sens e tha t povert y (an d 
perhaps grea t wealt h too ) i s a  kind o f disorde r i n th e republic , 
that ou r poore r citizen s shoul d hav e th e economi c mean s t o 
escape thi s disorder, an d tha t our wealthier citizens have a  duty 
to help out. I n some measure the sense may be that the disorde r 
of povert y bring s scanda l an d disgrac e t o ou r community , an d 
that th e statio n o f propertie d person s oblige s the m t o do some -
thing about it. 

D. "Propriety"  in Modern Property Law 

At thi s poin t I  wil l retur n t o th e "takings " issue , an d t o th e 
question o f whic h element s i n "takings " la w ar e pluralis t an d 
irreducible and which are not. I t seems to me that the genuinel y 
pluralistic characte r o f ou r taking s law stems fro m it s reflectio n 
of two complete bu t different idea s about what property i s good 
for. Th e first  an d dominatin g ide a cast s propert y a s an engin e 
for th e maximizatio n o f preference-satisfactions ; th e second , 
now a  weaker bu t stil l ver y stubbor n idea , cast s propert y a s th e 
vehicle fo r propriety an d decent good order . 

The preference-satisfyin g visio n o f propert y i s s o commo n 
that it s arguments , an d it s "takings " applications, see m almos t 
self-evident. Richar d Epstein' s boo k o n Takings  run s throug h 
these arguments with easy facility . The argument s reall y reduc e 
to one: that uncompensated redistribution s violate the very pur-
pose o f a  propert y regime , namely , t o increas e th e siz e o f th e 
bag of goods , or as Epstein put s it, the size of the pie. 52 

But propert y i n th e secon d sense , tha t is , propert y a s "pro -
priety," as th e foundatio n o f decenc y an d goo d order , appear s 
in ou r propert y la w a s well . Wher e doe s thi s occur ? Som e ex -
amples appea r i n commonly use d judicial test s fo r governmen -
tal "takings " of privat e property . On e tes t place s specia l limita -
tions o n governmenta l action s tha t constitute "physica l invasions " 
of individua l property. 53 O n a  preference-satisfactio n view , 
property i s more o r les s al l alike ; a  physica l invasio n i s like an y 
other advers e effect , raisin g only questions o f dolla r values an d 
demoralization costs . Bu t th e matte r look s differen t o n a  prop -
erty-as-propriety view : a  physica l invasio n i s particularl y repre -
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hensible becaus e i t i s a  specia l affron t t o th e owne r o f th e 
property; i t is a pointed violatio n o f hi s or her understanding o f 
decency and order . 

An even mor e tellin g example lie s in a kind of secondary tes t 
under th e rubri c o f "diminutio n i n value. " Generally speaking , 
a regulation tha t drastically reduces the value of a property ma y 
be equate d wit h a  "taking " o f tha t property , thoug h th e line -
drawing o n thi s issu e i s fraugh t wit h difficulty. 54 On e subtes t 
for "diminutio n i n value " inquires whethe r th e affecte d prop -
erty ca n continu e t o produc e a  reasonabl e incom e afte r th e 
regulation i s in place ; i f so , on thi s test , th e diminutio n ha s no t 
crossed th e line to a taking.55 

This is a "test" that seems incomprehensible fro m a  utilitarian 
or preference-satisfactio n poin t o f view , wher e th e issu e shoul d 
be th e effec t o n th e proprietors ' "demoralization " an d futur e 
willingness t o work  an d invest . Bu t th e underlyin g ide a her e i s 
not preference-satisfactio n a t all. The presuppositio n i s that th e 
owner does no t need mor e tha n a  decent income , as opposed t o 
a maximizin g income , fro m hi s o r he r property ; henc e th e 
legislature's impositio n o n th e propert y ma y b e treate d a s a 
legitimate deman d o n a  citizen , s o lon g a s th e citizen' s decen t 
and prope r income i s preserved . 

Similarly, anothe r commo n "takings " test balance s th e own -
er's private loss against the public's benefit, bu t this is incompre-
hensible fro m th e poin t of view of maximizin g preference-satis -
faction. Larg e publi c benefit s migh t justify a  compensated takin g 
through eminen t domain , bu t no t a n uncompensate d taking . 
Why shoul d th e privat e owne r los e expecte d right s simpl y be -
cause the public gains greatly?56 But from th e angle of vision o f 
property-as-propriety, thi s balancing o f publi c gai n agains t pri -
vate loss suggests tha t citizens have a  duty t o give u p that whic h 
their representative s thin k th e communit y ca n us e bette r tha n 
they. Thi s balancin g tes t hark s bac k t o th e underlyin g ide a o f 
property-as-propriety, namel y tha t propert y carrie s the author -
ity, bu t als o th e responsibility , o f a  trus t t o th e large r commu -
nity. 
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CONCLUSION 

My own vie w then , i s roughly a s follows: first , tha t we hav e tw o 
different conception s o f th e goals of a  property regime , namel y 
property-for-preference-satisfaction, an d property-for-propri -
ety; second , tha t thes e differen t posture s towar d propert y ar e 
not compatible ; an d third , tha t we ca n se e thei r incompatibilit y 
at a  numbe r o f juncture s i n ou r extremel y confuse d la w o f 
"takings." Thu s I  agre e wit h Munze r tha t th e principle s o f 
takings compensatio n ma y be pluralist , o r even "incoherent " i n 
the sens e tha t th e element s ma y b e i n potentia l conflict . Ou r 
own la w reflects tha t fact . 

But I  do no t thin k tha t the incompatibl e element s o f ou r la w 
are th e principle s tha t h e i s talking about . O n th e contrary , hi s 
trio o f principle s ca n easil y b e subsume d unde r th e overal l 
viewpoint o f preference-satisfaction . M y ow n positio n i s tha t 
in ou r law , th e incompatibl e element s aris e fro m th e mixtur e 
of thi s dominan t preference-satisfactio n conceptio n o f prop -
erty o n th e on e hand , wit h a  weake r bu t ver y differen t his -
torical conceptio n o f property-as-propriet y o n th e other . Wha t 
we have , i n short , i s tw o quit e differen t historica l vision s o f 
the purpose s fo r whic h w e hav e a  propert y regim e i n th e 
first place , an d ou r taking s la w muddle s alon g wit h th e conse -
quences. 
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