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DOES COMPENSATION 
RESTORE EQUALITY ? 

GERALD F. GAUS 

1. INTRODUCTORY 

What doe s compensator y justice see k t o accomplish? * A  forma l 
answer, o f course , i s that , lik e al l justice, i t seek s t o assur e eac h 
his due . Aristotle' s analysi s o f "corrective " o r "rectificatory " jus-
tice, however , proffer s a  mor e specifi c answer : 

What th e judge aim s a t doin g i s t o mak e th e part s equa l b y th e 
penalty h e imposes , whereb y h e take s fro m th e aggresso r an y 
gain h e ma y hav e secured . Th e equal , the n i s a  mea n betwee n 
the mor e an d th e less . Bu t gai n an d los s are eac h o f the m mor e 
or les s in opposite ways , more goo d an d les s evil being gains , th e 
more evi l an d th e les s good bein g loss . The equal , whic h w e hol d 
to b e just, i s no w see n t o b e intermediat e betwee n them . Henc e 
we conclud e tha t correctiv e justic e mus t b e th e mea n betwee n 
loss and gain . This explain s wh y th e disputants hav e recours e t o 
a judge; fo r to go to a judge i s to go to justice. .  . .  What the judge 
does i s to restore equality. 1 

* In thinking about these matters, I have greatly benefited from discussions with 
Bob Evans and Loren Lomasky. I  also benefited fro m the comments of Sharon 
Beattie, John Chapman , Ev e Cole , Jim Fetze r an d Do c Mayo . M y thanks t o 
Linda Hatten for her research assistance. 
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In thi s chapter I  consider whethe r compensator y justice ca n b e 
understood i n thi s Aristotelia n fashion , a s someho w restorin g 
equality betwee n parties . I n contemporar y ethic s an d politica l 
philosophy thi s notio n o f compensatio n a s a  return t o equalit y 
has ha d tw o ver y differen t manifestations . Th e first  i s "th e 
principle o f redress, " according t o whic h th e fundamenta l ai m 
of socia l justice i s t o redres s undeserve d inequalities . Sectio n 2 
argues tha t this principle i s based o n a  strongly egalitaria n ethi c 
hostile t o th e fundamenta l clai m o f liberalism . I  the n tur n i n 
sections 3  and 4  to a more modes t understanding of th e "retur n 
to equality. " I t i s sometime s argue d tha t a  right s violato r wh o 
fully compensate s a  victi m fo r he r losse s thereb y restore s hi s 
condition o f mora l equalit y wit h th e victim . Her e also , I  shal l 
argue, th e Aristotelia n accoun t fails . However , I  conten d i n 
section 5  tha t i n on e cas e compensator y justic e doe s restor e 
equality: justified right s violations . 

2. RESTORIN G EQUALIT Y (I) : TH E PRINCIPL E O F REDRES S 

2.1. Social  Justice and Moral Balance 

Compensatory justice seem s necessaril y a  second-level principl e 
of justice insofa r a s i t operates o n other , mor e basi c principles . 
Compensatory justice apparentl y tell s u s what t o do whe n peo -
ple d o no t liv e u p t o thei r first-level  dutie s o r whe n the y fai l t o 
respect first-level  rights. So understood, i t is a part of wha t Rawl s 
calls "nonideal " theory , tha t is , "principle s fo r meetin g injus -
tice."2 Bu t Rawl s seek s t o assig n a n altogethe r mor e basi c rol e 
to compensator y justice : h e seem s attracte d t o th e vie w tha t i t 
forms th e foundatio n fo r muc h o f idea l theory . Rawl s explain s 
the egalitaria n characte r o f th e differenc e principl e b y sayin g 
that i t achieves "som e o f th e intent " of th e principl e o f redress . 
"This i s th e principl e tha t undeserve d inequalitie s cal l fo r re -
dress; an d sinc e inequalitie s o f birt h an d natura l endowmen t 
are undeserved , thes e inequalitie s ar e somewhat t o be compen -
sated for." 3 M y poin t her e i s no t simpl y tha t Rawls' s theor y o f 
social justice i s buil t upo n a  commitmen t t o compensator y jus-
tice. A s Joh n Passmor e point s out , "Fro m a  certai n poin t o f 
view, facilitatory socia l justice can be thought of a s reparative." 4 
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But t o conceiv e o f socia l justice a s reparativ e i s typically stil l t o 
view i t as a response t o pas t injustices : socia l justice a s compen -
satory justice woul d stil l b e a  nonideal , second-leve l principle . 
But i f w e tak e th e principl e o f redres s a s th e foundatio n o f 
social justice—or a s on e o f th e foundationa l principles 5—the 
very notion o f idea l socia l justice becomes essentially compensa -
tory. 

Rawls i s mor e tha n a  littl e reluctan t full y t o commi t himsel f 
to th e principl e o f redress ; th e "differenc e principle, " w e ar e 
told, i s "no t th e sam e a s tha t o f redress, " althoug h "i t doe s 
achieve som e o f th e inten t o f th e latte r principle." 6 However , 
Rawls's discussio n draw s o n a n essa y b y Herber t Spiegelber g 
that provide s a n unabashe d defens e o f th e principl e o f redress . 
Writes Spiegelberg : 

The argument for the demand of universal equality .  . . rests on 
two premises : (1 ) undeserved  discriminations call for redress,  (2) all 
inequalities of birth constitute undeserved discriminations. I shal l con -
clude tha t (3 ) all  inequalities  of birth  call for redress.  Such redres s 
implies, at least in principle , th e cancellation o f al l inequalities o f 
birth b y equalization . I n thi s sens e i t follows , tha t (4 ) equality  is a 
fundamental ethical  demand.7 

In defens e o f (1 ) Spiegelber g refer s t o th e lega l notio n o f "un -
just enrichment" ; an y specia l benefi t tha t canno t b e justified, i t 
seems, constitute s a n unjus t enrichment . An d i n accor d wit h 
Aristode's analysis , Spiegelber g hold s tha t thi s enrichment bring s 
about a  "mora l disequilibrium" ; compensator y justice call s fo r 
reestablishing th e mora l balanc e b y equalization. 8 An d sinc e 
natural talent s are undeserve d discriminations , redres s i s called 
for. 

David Gauthie r ha s pointe d ou t a  fata l flaw  i n th e cas e fo r 
the principl e o f redress . I f w e tak e seriousl y Spiegelberg' s ref -
erence t o unjus t enrichment , th e argumen t i s tha t sinc e th e 
discriminations ar e undeserved , tha t is , the y ar e contrar y t o 
desert, bein g enriche d b y the m i s unjust . Bu t thi s doe s no t 
provide the foundatio n fo r step (2) . For "it is surely mistake n t o 
hold tha t natura l inequalitie s ar e undeserved . The y ar e no t 
deserved, the y d o no t accor d wit h desert , bu t equall y the y ar e 
not undeserved , the y ar e no t contrary t o desert." 9 I f (1 ) mean s 
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that al l discrimination s contrar y t o deser t requir e redress , i t 
seems tha t nothin g follow s regardin g discrimination s base d o n 
natural talents . A s Gauthie r point s out , thoug h thes e inequali -
ties are not sanctioned b y desert, neithe r are they contrary t o it. 
Indeed, as Rawls himself acknowledges, th e upshot i s that "[t]he 
notion o f deser t does no t apply t o such cases." 10 At this point i t 
seems tha t th e argumen t fo r th e principl e o f redres s depend s 
on a n equivocatio n betwee n "no t deserved " (no t sanctione d b y 
desert) and "undeserved" (violating the principle o f desert). 11 

2.2 A  Reformulated  Argument for Redress 

We ca n reformulat e th e argumen t fo r th e principl e o f redres s 
in a  way tha t saves i t from equivocatio n b y substituting fo r ste p 
(1), principled : 

E: An y discriminatory act—any action that provides differentia l 
advantages or burdens—stands i n nee d o f justification; an y 
unjustified discriminatory act calls for redress. 

Spiegelberg actuall y seem s t o hav e somethin g aki n t o principl e 
E i n mind . "Th e premis e tha t undeserve d discrimination s cal l 
for redress, " h e affirms , "thu s implie s tha t onl y morall y de -
served inequalitie s justify unequa l lots : without such special justifi-
cation all  persons,  whether  equal  or  unequal,  ought  to  have  equal 
shares."12 The crucia l claim here i s not that these advantages ar e 
undeserved, bu t tha t the y ar e unjustifie d (say , by the claim tha t 
they ar e deserved) , an d i n th e absenc e o f suc h a  justificatio n 
they ar e unjust . Fo r E  i t i s enough tha t natura l talent s ar e no t 
deserved (tha t is , not sanctione d b y desert); ther e i s no nee d t o 
make the (false) claim that they are undeserved (tha t is, contrary 
to desert). 

Building upon E,  one could argue : 

1. An y discriminator y act—an y actio n tha t provide s differen -
tial advantage s o r burdens—stand s i n nee d o f justification ; 
any unjustified discriminator y ac t calls for redress . 

2. Al l socia l and economi c inequalitie s are based on discrimina -
tory acts—differentia l benefit s an d burden s ar e generate d 
by social systems and institutions . 
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3. Thes e inequalitie s thus demand justification. 
4. The y canno t be justified o n th e ground s tha t people deserv e 

their differential talent s and, so, deserve the differential ben -
efits or burdens tha t flow from them . 

5. Consequently , i n lie u o f som e othe r justificatio n fo r thes e 
social and economic inequalities , redress is called for . 

Two comment s ar e require d here . First , I  hav e frame d th e 
revised argumen t fo r redres s no t i n term s o f th e unjustnes s o f 
nature—for example , wha t natura l endowment s a  perso n ha s 
received i n th e lotter y o f birth—bu t rathe r i n term s o f action s 
that are based on these . As Rawls says, "The natural distributio n 
is neither just no r unjust ; no r i s it unjust tha t person s ar e bor n 
into societ y a t some particula r position . Thes e ar e simpl y natu -
ral facts . Wha t is just and unjus t i s the way that institutions dea l 
with thes e facts." 13 Secondly , th e revise d argumen t provide s 
only a  presumptio n i n favo r o f redress . A s ste p 5  explicitl y 
allows, ther e ma y be som e othe r justification fo r thes e inequali -
ties. Al l th e revise d argumen t maintain s i s tha t unjustifie d dis -
criminations cal l for redress , and tha t desert i s not available as a 
justification. 

2.3 The  Principle of  Redress as Antiliberal 

E is an egalitarian principle . I t asserts a blanket moral presump -
tion i n favo r o f equality ; i t i s incumbent o n h e wh o i s talente d 
to show tha t hi s talent s ar e justified or , I  suppose, t o show tha t 
any advantage s tha t accru e t o hi m (say , th e admiratio n o f hi s 
fellows) ca n b e justified. I f h e canno t provid e a  justification, hi s 
advantages hav e upse t th e mora l balanc e an d requir e redress . 
And, presumably , becaus e Spiegelber g doe s no t thin k on e ca n 
justify suc h talent s an d advantages , w e ar e le d t o a  notio n o f 
social justice tha t seeks to restore the moral balance by someho w 
compensating fo r thei r unequalizing effects . 

Principles tha t plac e th e onu s o f justification o n on e part y 
rather tha n anothe r ar e substantive mora l principles : the y stat e 
that som e conditio n i s th e mora l statu s qu o i n th e sens e tha t i t 
requires n o furthe r justificatio n wherea s departure s fro m i t 
do.14 The y presen t u s wit h a  mora l asymmetry . No w libera l 
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political philosoph y typicall y offer s a  competin g presumptiv e 
principle: 

L: Interferenc e wit h another's activity requires justification; un-
justified interference is unjust. 

Certainly this is fundamental t o liberal political and legal theory . 
As Joel Feinber g says , "mos t writer s .  . .  hav e endorse d a  kin d 
of *presumptio n i n favo r o f liberty * requirin g tha t wheneve r a 
legislator i s face d wit h a  choic e betwee n imposin g a  lega l dut y 
on citizen s o r leavin g the m a t liberty , othe r thing s bein g equal , 
he shoul d leav e individual s fre e t o mak e thei r ow n choices . 
Liberty shoul d b e th e norm ; coercio n alway s require s som e 
special justification."15 Extendin g thi s presumption fro m libera l 
legal theor y to liberal ethics seems straightforward. 16 

Now L and E are competing principles . I f L holds, then Al f is 
free t o prais e Bett y fo r he r wonderfu l talents , an d t o showe r 
gifts upo n her , unles s Charli e ca n justify interferin g wit h Alf . 
Perhaps Charli e ca n provid e som e justification: al l tha t the Lib -
eral Principl e say s i s tha t Al f i s fre e t o d o a s h e wishe s unti l 
Charlie ca n produc e a  justification fo r interferin g wit h Al f b y 
making him refrain fro m rewardin g Betty as he sees fit, with hi s 
praise o r hi s goods . Bu t E  hold s tha t Al f o r Bett y mus t justify 
Alf's actions . Accordin g t o th e Egalitaria n Principl e Charli e 
need no t sa y anything: unles s Al f and/o r Bett y ca n justify thei r 
actions, the y hav e upse t th e mora l balanc e an d s o redres s i s i n 
order. 

Let m e pu t m y poin t i n a  less forma l way . I t i s often argue d 
that liberal s suppos e tha t each perso n i s free t o do a s he wishe s 
until som e justification i s presente d fo r limitin g hi s liberty . A s 
Locke said , al l me n ar e naturall y i n " a State of perfect Freedom t o 
order thei r action s . . . a s the y se e fit .  . .  without askin g leave , 
or dependin g upo n th e Wil l o f an y othe r Man." 17 T o thes e 
liberals, th e righ t t o natura l libert y determine s th e poin t o f 
departure fo r al l subsequen t ethica l an d politica l justifications : 
all hencefort h ar e concerne d wit h liberty-limitin g principles . 
Now th e Egalitaria n Principl e postulate s a  very differen t start -
ing poin t fo r normativ e theory : al l successful justificatory argu -
ment establishe s permissibl e inequalities . An d i n the absenc e o f 
successful arguments , th e fallbac k positio n i s alway s a  mora l 
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demand fo r equality . Th e formulate d cas e fo r th e principl e o f 
redress suppose s precisel y this : i n th e absenc e o f som e goo d 
reason, moralit y demand s equality . An d whe n w e hav e de -
parted fro m equalit y withou t justification, restorin g equalit y i s 
morally required . Henc e th e fundamenta l rol e o f th e principl e 
of redress . 

2.4. Liberalism  and Formal Equality 

Principle E, I  have argued, i s illiberally egalitarian. I t may see m 
that thi s mus t b e wrong . Man y philosophers—indee d libera l 
philosophers—see £' s presumptio n i n favo r o f equalit y a s a 
demand o f reaso n itself . Ben n an d Peters , fo r instance , defen d 
the principl e tha t "none  shall be  held  to  have  a  claim  to  better 
treatment than another, in  advance of good grounds being produced,"18 

They continue : 

Understood i n thi s way, th e principl e o f equalit y doe s no t pre-
scribe positively that all humans be treated alike; it is a presump-
tion against treating them differently, in any respect, until grounds 
for distinction have been shewn. It does not assume, therefore, a 
quality whic h al l me n hav e t o th e sam e degree , whic h i s th e 
ground o f th e presumption , fo r to say that there is a presump-
tion means that no grounds need be shewn. The onus of justifi-
cation rests on whoever would make distinctions. 

.. .  Presume equality until there is a reason to presume other-
wise.19 

This is an immensely popula r position ; Richard Flatham , Isaia h 
Berlin an d Willia m Frankena , t o nam e just a  few , endors e it. 20 

The consensu s i s tha t s o understoo d th e presumptio n i n favo r 
of equality is (1) a demand o f reason or logic and (2) only weakly 
egalitarian i n its implications. Both , I  think, are wrong. 

Consider first  th e clai m tha t th e presumptio n i n favo r o f 
equality i s a demand o f rationalit y o r nonarbitrariness . Accord -
ing t o J . R . Lucas—certainl y n o radica l egalitarian—"forma l 
equality" is simply a  statement o f th e universalit y o f reason . "I t 
requires tha t i f tw o peopl e ar e bein g treated , o r ar e treated , 
differently, ther e shoul d b e som e relevan t differenc e betwee n 
them."21 S o if Alf gives a present t o Betty but not t o Doris the n 
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nonarbitrariness demand s tha t Al f hav e som e reaso n tha t dif -
ferentiates Bett y fro m Doris . I f h e doe s not , if , a s fa r a s h e i s 
concerned, Bett y an d Dori s ar e equall y deservin g o f hi s atten -
tion an d affections , the n h e i s bein g arbitrary , illogica l o r irra-
tional t o shower gifts on Betty . This example alread y shows tha t 
the principl e i s no t a s intuitivel y obviou s a s som e o f it s expo -
nents woul d hav e u s believe . Som e philosopher s insis t tha t i n 
this sor t o f cas e Alf s actio n simpl y resist s an y universalization : 
even i f Bett y and Dori s ar e exactly  alike,  it has been argued , i t is 
perfectly understandable , an d no t a t al l crazy , fo r Al f t o lov e 
Betty an d no t Doris. 22 Bu t suppos e (a s I  thin k i s correct) 23 w e 
take a  mor e traditiona l view , an d hol d tha t eve n her e Al f i s 
committed t o some conceptio n o f universalizabl e reasons . I f h e 
is rational , somethin g abou t Bett y attract s hi m t o he r rathe r 
than t o Dori s (perhap s simpl y thei r share d history—Al f sa w 
Betty first) . I f Bett y an d Dori s were reall y exactly alik e in ever y 
way, Alf s preferenc e reall y woul d b e irrational . Bu t surely , 
even grantin g this , Al f nee d no t justify hi s preferenc e t o Dori s 
or anyone else. I t is one thing to acknowledge tha t a rational Al f 
will have his reasons (though h e ma y not be cognizant of them) ; 
it is quite another t o say that he mus t justify hi s preference. Ye t 
advocates o f presumption s o f equalit y typicall y assert , a s d o 
Benn an d Peters , an "onus of justification." As Benn claims in a 
later essay , "discriminatio n i n treatmen t betwee n person s re -
quires moral  justification: i t is not enough simpl y to  prefer one t o 
another sinc e tha t involve s regardin g anothe r perso n fro m th e 
point o f vie w o f one' s ow n satisfaction ; respec t fo r a  perso n 
involves a right to be considered fro m hi s own standpoint."24 

As Ben n recognizes , a  justification mus t provid e other s wit h 
what ar e reason s fro m thei r perspectives. 25 Principl e E,  Ben n 
and Peters' s egalitarianism , a s wel l a s Benn' s late r principle , 
places on eac h o f u s a  moral requiremen t t o provide reason s t o 
others—justifications—whenever ou r action s lea d t o differen -
tial treatment . S o fa r fro m bein g a  simple an d uncontroversia l 
demand o f reason , thi s principl e woul d wrea k havo c o n ou r 
lives. On e woul d nee d t o justify t o potentia l spouse s who m on e 
did no t choose—provide reason s from thei r perspectives—wh y 
one didn' t choos e them . I f on e chos e t o bu y a  hous e i n on e 
neighborhood rathe r tha n another , an d bot h nee d ne w resi -
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dents, on e woul d hav e t o justify one' s choice t o those disadvan -
taged b y it. But wh y must I  justify t o others m y choice t o live in 
East rathe r tha n Wes t Duluth ? I t hardl y i s a  deman d o f ratio -
nality itsel f tha t I  do so . Indeed , suc h a  pervasive requiremen t 
to justify onesel f i s terribly intrusive , an d quit e a t odds with th e 
liberal presumptio n i n favor of noninterference. 26 

To b e sure , i n political , lega l an d administrativ e context s th e 
presumption i n favo r o f equa l treatmen t i s explicabl e an d im -
portant.27 I n thes e context s official s ar e properl y require d t o 
justify thei r differentia l treatmen t o f citizens . I n th e absenc e o f 
justification w e certainl y ar e ap t t o conclud e tha t a n injustic e 
has bee n committed . Bu t tw o feature s o f thes e setting s rende r 
them unhelpfu l i n showin g tha t £ i s a basic principl e o f moral -
ity.28 First , citizens come befor e judges an d administrator s wit h 
rights an d duties . Th e egalitaria n principl e i s thereb y trans -
formed int o th e requiremen t tha t thos e wit h equa l lega l right s 
and dutie s be treated alike . This i s clearly neithe r foundational , 
because i t supposes a n independentl y define d se t o f right s an d 
duties, no r i s i t strongl y egalitarian . Second , publi c official s 
differ fro m privat e citizen s i n a  crucia l respect . Wherea s w e 
suppose tha t privat e individual s ar e fre e t o ac t a s the y se e fit 
until, as it were, they run into the rights of others or some duty , 
this presumption doe s no t hol d fo r publi c officials. W e presum e 
that wha t on e doe s i n an officia l capacit y alway s stands i n nee d 
of justification, say , t o a  superior . I f Al f i s acting i n hi s privat e 
capacity, i t is entirely reasonable fo r him to respond t o a request 
to justify hi s discriminator y action s wit h th e retor t tha t i t i s hi s 
own busines s wh y h e act s a s h e does . Admittedly , i f Al f ha s 
violated th e right s o f anothe r w e wil l insis t o n justification, bu t 
he i s unde r n o standin g obligatio n t o justify hi s action s t o oth -
ers. Publi c official s are . The y mus t b e abl e t o provid e publicl y 
accessible reason s justifying wha t they do in their official capac -
ity.29 Bu t w e as k muc h les s o f privat e agents . An d tha t i s wh y 
the principl e o f forma l equalit y befor e th e law—s o centra l t o 
liberal politica l an d lega l theory—become s illibera l whe n trans -
planted int o ethical theory . 
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3. RESTORIN G EQUALIT Y (II) : TH E DEB T MODE L 

3.1. What  Is a Return to  Equality? 

So far I  have argued tha t compensatory justice qua the principl e 
of redres s canno t provid e th e foundatio n fo r socia l justice i n 
liberal theory . Th e principl e o f redres s i s mos t plausibl y inter -
preted a s relyin g o n th e presumptio n i n favo r o f equalit y (£) ; 
and thi s presumptio n i s inconsisten t wit h th e libera l presump -
tion o f noninterferenc e (L) . No w i f w e rejec t principl e E,  i f 
equality i s no t th e mora l baseline , i t follow s tha t no t ever y de -
equalizing ac t mus t b e eithe r justified o r redressed . W e hav e 
now tw o type s o f action s tha t produc e inequalities : thos e tha t 
call fo r eithe r justificatio n o r redres s an d thos e tha t d o not . 
What distinguishe s them ? Th e mos t obviou s answe r i s tha t th e 
former ar e wrongful,  o r rights-violating,  deequalizin g act s whil e 
the latte r ar e not . I t thu s migh t see m tha t w e ar e le d t o some -
thing like the following principle : 

Any discriminator y actio n tha t provide s differentia l benefit s t o 
Betty, or burdens on Alf, whe n Alf has a right to equality, must 
be either justified or compensated. 

But now tha t we have rejected th e strongly egalitarian notio n 
of compensator y justice articulate d i n th e principl e o f redress , 
this revision of the egalitarian conception looks manifesdy strange . 
It canno t b e onl y right s t o equalit y tha t groun d compensation . 
Consider th e followin g possibility : Al f ha s lot s o f property , Bett y 
very little. Betty violates Alf s property rights by stealing. Woul d 
the abov e principl e requir e compensatio n b e pai d t o Alf ? No t 
obviously. Perhap s i t coul d b e argue d tha t althoug h Al f an d 
Betty have unequal property, they have equal propert y rights,  and 
that i s the condition o f equality , t o which w e see k a  return. Bu t 
that wil l no t do . Sa y Bett y promise s t o bu y Al f lunch : h e ha s a 
right agains t her , bu t sh e ha s n o correspondin g righ t agains t 
him. No w suppos e sh e break s he r promise . I f Al f i s entitled t o 
some for m o f compensatio n th e ai m canno t b e t o restor e a n 
equality o f rights . 

What, then, is meant when i t is said that compensatory justice 
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restores equality ? Willia m Blackston e provide s th e followin g 
interpretation o f Aristotelian correctiv e justice: 

Corrective justice .  . . involves a rectifying or reparatory transac-
tion between one person or party and another. Her e there is an 
attempt to restore the equality which existed prio r to the injury 
of one party by the other. The penalty imposed on the party who 
inflicted th e injur y an d th e corresponding benefi t bestowe d o n 
the injure d part y should b e proportiona l t o the difference cre -
ated by the injury.30 

Unfortunately, thi s explicatio n i s no t pellucid . Bu t th e accoun t 
seems t o involve tw o elements: (1 ) redistribution tha t allows fo r 
(2) a return t o moral equality . 

3.2. The  Redistributive Claim 

A claim of an unjus t distribution o f resource s i s fundamental t o 
compensatory justice . Som e wrongfu l actio n b y Bett y agains t 
Alf leads to an unjus t distribution o f resource s between them. 31 

The mos t obvious case i s where Bett y steals some o f Alf' s prop -
erty, an d quit e literall y transfer s resources . Unlik e pena l sanc -
tions, whic h follo w fro m th e mer e ac t of wrongdoing , compen -
satory justic e focuse s o n wrongdoin g wit h redistributiona l 
consequences.32 Compensator y justice, then , i s premised o n som e 
just distribution , an d seek s t o retur n t o tha t distributio n afte r 
unjustified departure s fro m it. 33 Compensation thu s aims at the 
"elimination o f unjustifiabl e gains  and  losses  owing t o huma n 
action."34 T o b e sure , sometime s question s o f compensator y 
justice d o no t appea r t o involv e distributiv e issues . I f Bett y 
attacks Alf , h e ma y reasonably claim compensation fo r hi s pain . 
But, of course , her e to o we confront a  distributive issue : Betty' s 
unjust actio n inflict s cost s on Alf , an d h e seek s t o recover thes e 
costs. 

Compensation i s usefull y see n a s a  repayment. 35 Thi s i s th e 
basis fo r th e familia r notio n tha t compensation i s a sort o f debt. 
Judith Thomson , fo r instance , say s tha t th e notio n o f a  debt o f 
compensation i s familiar : "i f w e hav e wronge d A , w e ow e hi m 
something; w e shoul d mak e amends , w e shoul d compensat e 
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him for the wrong done."36 A special moral relation exists, then, 
between victi m an d aggressor : th e aggresso r i s indebted t o th e 
victim, she owes hi m something becaus e of what she has done. 37 

The ide a of a  debt point s t o a distribution o f resource s t o which 
we have a  moral reaso n t o return: unti l a  transfer i s made fro m 
aggressor t o victim, th e victi m doe s no t have tha t t o which h e i s 
entitled whil e the aggressor ha s more tha n she is entitled to . 

The notio n o f deb t indicate s tha t som e amount , o r som e 
particular thing, is owed by the aggressor t o the victim.38 Let us, 
then, sa y tha t th e deb t ha s bee n completel y repai d i f th e vic -
tim receive s full  compensation.  Accordin g t o Rober t Nozick , 
"[s]omething full y compensate s a  person fo r a  loss if and only i f 
it makes hi m n o wors e of f tha n h e woul d otherwis e hav e been ; 
it compensates perso n X for perso n Y's  action A if X is no wors e 
off receivin g it , Y  havin g don e A,  tha n X  woul d hav e bee n 
without receivin g i t i f Y  had no t don e A." 39 S o w e ca n sa y tha t 
by one' s wrongfu l ac t on e inflict s cost s o n another . Full y t o 
compensate a  person i s to redistribut e resource s t o hi m s o tha t 
all these costs are, in a sense, repaid . 

Blackstone point s t o a more modes t notio n o f compensation . 
To determin e th e amount o f compensatio n t o repay a  wronge d 
party fully , Blackston e says , woul d requir e somethin g lik e om -
niscience. Hi s Aristotelia n conceptio n call s onl y fo r "propor -
tional" compensation : "equa l claim s b e give n equa l compensa -
tion."40 However , fo r no w le t u s pursu e th e demand s o f 
compensation a s ful l repayment . Le t u s say , followin g Nozic k 
and Gauthier , tha t ful l compensatio n demand s tha t a  victi m 
receives th e sam e utilit y fro m th e tw o set s o f actions : {bein g 
wronged, bein g compensated} , {no t bein g wronged , no t bein g 
compensated}.41 

3.3. A  Challenge  to the Debt Model 

The deb t repaymen t mode l suggest s a  transaction betwee n th e 
victim and aggressor . An d i t does seem intuitivel y righ t that th e 
aggressor owe s th e victi m compensation . Tha t is , the deb t mode l 
suggests tha t i f Bett y ha s wronged Al f i n a  way tha t causes hi m 
loss, the n (1 ) Al f ha s a  clai m t o b e compensate d an d (2 ) Bett y 
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has an obligation t o repay. Jules Coleman , however, ha s repeat -
edly argued agains t thi s fairly standard view . H e writes : 

If there is wrongful loss , it ought to be annulled; the same goes 
for wrongfu l o r unwarrante d gains . Nevertheless , th e principl e 
of correctiv e justice whic h enable s u s t o identif y compensabl e 
losses an d unjus t enrichment s doe s no t commi t u s t o adoptin g 
any particula r mod e o f rectification . Th e principl e tha t deter -
mines whic h gain s an d losse s ar e t o be eliminate d doe s no t by 
itself specif y a  mean s fo r doin g so . Presumabl y ther e i s mor e 
than one way of rectifying undeserved gains and losses.42 

At thi s poin t tw o aspect s o f compensator y justic e t o whic h I 
have pointe d diverge . I f compensator y justice i s take n a s con -
cerned wit h protectin g a  certain distributio n o f resources , the n 
what i s essential i s that wrongfu l losse s an d wrongfu l gain s ar e 
eliminated, an d th e jus t patter n restored . I t doe s no t greatl y 
matter who compensates th e victim and how wrongful gain s are 
annulled: wha t matter s i s tha t someho w thi s i s don e i n a  wa y 
that restore s th e just pattern. 43 Bu t thi s proposa l undermine s 
the debt model . Fo r th e debt mode l adds  to the redistributiona l 
requirement a  moral relatio n between aggressor and victim: the 
aggressor owes  the victim . An d unti l compensatio n occur s th e 
victim ha s a  complain t against  the  aggressor. Not agains t others , 
or society at large, but against the aggressor . 

Coleman's proposa l ca n b e interprete d i n both a  radica l an d 
a moderate sense . The radica l interpretation i s that the questio n 
(1) "wh o ha s agresse d agains t Alf? " is entirel y independen t o f 
(2) "who has an obligation t o compensate Alf? " Now on the fac e 
of it , Coleman misse s a crucial mora l fact : the victim's complain t 
is against th e aggressor , an d no t against society a t large. I f he i s 
not compensated , i t i s th e aggresso r wh o ha s no t repai d he r 
debt. I t i s har d t o believ e tha t ou r tw o question s ar e reall y 
independent. Coleman , however , woul d insis t that they are—a t 
least in the case where, although th e victim has incurred wrong -
ful losses , th e aggresso r ha s no t accrue d wrongfu l gains . H e 
writes: 

So when I  claim that if an injurer who through his fault imposes 
a wrongful loss on another but who does not thereby gain has an 
obligation t o repair , hi s obligatio n canno t deriv e directl y fro m 
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the principle of corrective justice, I mean only to be emphasizing 
the obvious fact that he has secured no gain which would be the 
concern of corrective justice t o rectify. Hi s victim's claim to rec-
ompense is on the other hand a matter of corrective justice. And 
if we feel tha t the injurer should rectif y hi s victim's loss, it must 
be fo r reason s othe r tha n th e fac t tha t s o doing i s required t o 
annul his gain.44 

This i s no t quit e s o obvious . Th e victim , a s Colema n says , ha s 
incurred a  wrongfu l loss—th e aggresso r ha s brough t abou t a 
maldistribution o f holdings . Resources , then , mus t b e redis -
tributed t o retur n t o a  just pattern . Coleman' s claim , then , i s 
that compensatory justice does no t tel l us where thes e resource s 
are t o com e from . Bu t thi s seem s mistaken . Fro m th e perspec -
tive o f distributiv e justice, i t can hardl y b e irrelevan t wh o pays . 
Unless th e transfe r o f resource s t o victim s come s fro m aggres -
sors, ne w injustice s wil l hav e replace d th e old . Thi s i s a  rea l 
enough problem . Consider , fo r example , Judith Thomson's jus-
tification o f preferentia l hiring : 

Lastly, it should be stressed that to opt for such a policy is not to 
make the young white male applicants themselves make amends 
for any wrongs done to blacks and women. Under such a policy, 
no one is asked to give up a job which is already his; the job for 
which the white male competes isn't his, but is the community's, and 
it is the hiring officer wh o gives it to the black or woman in the 
community's name. Of course the white male is asked to give up 
his equal chance at the job. But that is not something he pays to 
the blac k or women b y way of makin g amends; i t is something 
that th e communit y take s awa y fro m hi m i n orde r tha t it  may 
makes amends. 

Still, the community does impose a burden on him: it is able 
to mak e amends fo r it s wrongs onl y b y taking away from him , 
something which , afte r all , we are supposing h e ha s a right to. 
And wh y shoul d he  pay th e cost s o f th e community' s makin g 
amends?45 

Thomson clearl y want s t o avoi d arguin g tha t whit e male s ow e 
blacks an d wome n som e o f thei r ill-gaine d opportunities . In -
stead o f tellin g us that opportunities ar e to be transferred fro m 
the aggressors , tha t is , whit e males , t o wome n an d blacks , sh e 
argues th e communit y i s givin g som e o f it s opportunitie s t o 
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those wh o hav e bee n th e victims of injustice . Thi s i s the crux o f 
Coleman's simpl e redistributiv e theory : th e importan t thin g i s 
that wrongfu l losse s ar e annulled , an d "th e community " doe s 
this. S o th e ai m i s t o annu l wrongfu l losses . Bu t eventuall y 
Thomson i s forced t o confront th e fac t tha t these opportunitie s 
will com e fro m somewhere ; an d the y will , i n effect , b e trans -
ferred fro m th e whit e males , wh o (i n th e firs t quote d para -
graph) di d no t seem t o owe wome n an d black s anything. I n th e 
end, despit e al l she say s here , Thomso n i s forced bac k int o th e 
position that many of the opportunities and advantages of whit e 
males hav e bee n th e resul t o f prio r wrongs , an d therefor e con -
stitute a sort of wrongfu l gain. 46 

My point, then , i s that the aim of returnin g t o a just distribu -
tion canno t totall y separat e th e question s (1 ) who i s the aggres -
sor? and (2 ) who i s going t o pay? Resources t o pay victims hav e 
to come from somewhere , and simply to transfer them from th e 
innocent i s not, prima facie , just.47 

This, however , bring s u s t o th e moderat e interpretatio n o f 
Coleman's proposal . Admi t tha t th e aggressor s ow e victim s 
something; bu t le t u s als o acknowledg e tha t discoverin g wh o i s 
an aggresso r agains t wha t victim  ma y be costly , perhap s impos -
sible. Conside r th e cas e o f compensatio n fo r roa d injury . Man y 
aggressors, tha t is , thos e wh o driv e dangerously , d o no t caus e 
actual physica l harm . The y expos e other s t o ris k o f injury , a 
cost o n others , an d th e aggresso r get s wher e sh e want s t o g o 
faster. Bu t onl y sometime s doe s thi s aggressio n resul t i n a n 
accident. And , a s Colema n point s out , althoug h th e acciden t 
imposes additiona l cost s o n th e victim , th e aggresso r doe s no t 
accrue additiona l wrongfu l gains. 48 No w wh o i s t o pay ? Jus t 
those wh o hav e cause d th e accident ? Bu t i f so , th e ai m canno t 
be to transfer wrongful gain s to compensate for wrongful losses . 
For th e accident-causin g aggresso r ha s accrue d n o mor e bene -
fits tha n th e luck y aggressor , wh o ha s expose d other s t o ris k 
without causing an accident . 

Certainly w e ca n se e her e goo d reason s fo r treatin g al l ag -
gressors a s collectively owin g al l victim s compensation . I f som e 
aggressors ar e simpl y luck y the y di d no t caus e accidents , i t i s 
reasonable enoug h t o sa y tha t the y shoul d no t b e abl e t o gai n 
from thei r dangerou s activity . S o a  polic y tha t create s a  poo l 
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contributed t o b y al l aggressors—an d perhap s al l driver s ar e 
aggressors sometimes—t o compensat e victim s o f accident s woul d 
be justified. N o doub t bette r proposal s ca n b e formulated . Bu t 
for now , I  wish onl y t o stres s tha t insofa r a s w e ar e concerne d 
with compensatory justice (a s opposed t o some utilitaria n schem e 
to maximize tota l happines s b y paying accident victims ) we can-
not totally separate th e issue of who is an aggressor fro m wh o is 
to pay . Bu t tha t does no t mea n tha t we mus t adop t a  simplisti c 
model o f aggresso r and victim—say , th e layman's model o f tor t 
law. The deb t mode l o f compensator y justice ha s room fo r cos t 
and risk-spreadin g schemes . 

3.4. The  Return to  Moral Equality 

Up t o thi s poin t I  hav e bee n concerne d wit h explicating , an d 
defending, th e first  elemen t o f Blackstone' s proposal : th e ide a 
that compensator y justice i s essentially redistributive . Th e deb t 
model, I  hav e argued , capture s a  goo d dea l o f ou r thinkin g 
about compensatory justice. 

Blackstone's second clai m i s fundamental t o his neo-Aristote -
lianism: once th e debt has been paid , victim and aggressor hav e 
returned t o a  sor t o f mora l equality . Compensator y justice, h e 
says, "is an attempt to restore the equality which existed prio r to 
the injur y o f on e part y b y th e other. " Onc e th e deb t i s paid , 
moral parit y betwee n debto r an d credito r i s restored. Th e mora l 
slate, a s i t were , i s wipe d clean . Thi s i s th e sens e i n which , 
according t o th e deb t model , compensator y justic e restore s 
equality. 

Here, I  think, th e deb t mode l fail s as an account o f compen -
sation fo r wrongfu l violatio n o f rights . N o redistributio n o f 
resources ca n b y itsel f restor e mora l parit y betwee n victi m an d 
aggressor.49 Ful l compensation , i n th e sens e I  defin e i t above , 
does no t achieve so grand a  result. 

4. Tw o MODEL S O F RIGHT S AN D WRONG S 

4.1. The  Purely Instrumental Theory of  Rights 

To se e wh y thi s i s so, compare tw o model s o f rights . I  shall cal l 
the first  th e purel y instrumenta l theor y o f rights . Th e bes t 
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examples o f thi s instrumenta l theor y ar e neo-Hobbesia n ac -
counts o f rights . Accordin g t o neo-Hobbesians , i t i s in th e self -
interest o f everyon e alik e t o accep t a  syste m o f moralit y tha t 
restrains pursui t o f self-interest . A s Kur t Baie r concludes , th e 
"Hobbesian argumen t i s sound. Moralitie s ar e system s o f prin -
ciples whos e acceptanc e b y everyon e a s overrulin g th e dictate s 
of self-interest i s in the interest of everyone alike." 50 In this sort 
of theory , t o justify som e clai m righ t R  t o X is just t o show tha t 
each gain s mor e throug h havin g he r clai m righ t t o X respecte d 
than i t cost s he r i n havin g t o acknowledg e an d respec t others ' 
claim right s t o X.51 T o cal l suc h right s "instrumental " i s just t o 
emphasize tha t they are purel y instrument s fo r advancing one' s 
interests. Rationa l utilit y maximizer s woul d se e tha t eac h ca n 
best achiev e hi s goal s i f everyon e acknowledge s certai n claim s 
of other s t o ac t an d t o contro l resources . Thes e right s hav e n o 
point othe r tha n a s instrument s tha t furthe r th e goal s o f indi -
viduals. The syste m o f right s i s a modus vivendi  among individu -
als devote d t o thei r ow n ends : fo r eac h bes t t o promot e hi s 
ends, each agrees to honor limit s on what may be done . 

I tak e i t tha t nothin g i s mysteriou s abou t a n instrumenta l 
conception o f rights—i n on e for m o r another i t is probably th e 
most popula r understandin g o f rights . No w violatio n o f instru -
mental right s ca n b e compensate d i n a  wa y tha t does  retur n 
victim an d aggresso r t o a  condition o f mora l equality . Sa y tha t 
Betty wrongfull y appropriate s Alf' s property , X . I n orde r t o 
remedy th e resultin g unjus t distribution , Bett y must , accordin g 
to th e deb t model , compensat e Alf . An d I  hav e sai d tha t ful l 
compensation woul d b e pai d i f Al f receive d th e sam e utilit y 
from, o r hi s interest s wer e equall y wel l serve d by , th e tw o set s 
of actions : {no t hav e X  stolen , no t hav e compensatio n paid} , 
{have X stolen, hav e compensation paid} . Full compensation, o f 
course, i s apt t o requir e muc h mor e tha n just th e marke t valu e 
of X. 52 Bett y wil l nee d t o mak e a  paymen t tha t take s int o ac -
count Alf' s pai n a t havin g hi s propert y taken , hi s fea r tha t th e 
social orde r i s breaking down , an d s o forth . Bu t le t u s say that , 
whatever th e necessar y paymen t is , Bett y ha s mad e it . Al f no w 
is just a s wel l of f a s before Bett y invade d hi s rights . H e ha s n o 
further complain t agains t her . Hi s right s ar e tool s t o advanc e 
his interests, an d Bett y ha s acted s o that hi s interests ar e no t i n 
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any wa y harme d b y he r violations . S o o n wha t basi s coul d Al f 
still feel aggrieved ? To kee p complaining seem s peevish . 

But somethin g seem s amis s wit h thi s analysis (an d so , I  shal l 
argue, wit h th e instrumenta l conceptio n o f rights) . W e do , I 
think, hav e reaso n t o doub t tha t ful l compensatio n return s Al f 
and Bett y t o mora l equality . I f thi s accoun t o f right s an d com -
pensation holds , Bett y can always convert an y propert y righ t o f 
AlPs int o a  liability righ t b y payin g ful l compensation . A  prop -
erty right , le t u s say , give s Al f a  claim t o X  tha t exclude s Bett y 
from usin g i t without hi s consent , unles s sh e buy s i t fro m him ; 
in contrast , a  liabilit y rul e preclude s Bett y fro m usin g Alf' s X 
unless sh e render s hi m compensation , afte r th e fact , fo r usin g 
it. Th e crucia l differenc e i s tha t unde r propert y rule s Bett y 
must secur e Alf' s consent prio r to her us e o f hi s X but she doe s 
not unde r liabilit y rules. 53 No w th e accoun t I  hav e give n o f 
Betty's compensatin g Al f show s tha t hi s propert y righ t wa s 
transformed int o a  liability right . Given adequate compensatio n 
made after  the  fact, Bett y wipe s clea n th e mora l slate , an d ha s 
rightful possessio n o f X. 

However, i t migh t b e sai d tha t eve n i f Bett y full y compen -
sates Alf , sh e stil l ha s no t restore d he r mora l statu s wit h th e 
community: 

The thie f no t only harm s th e victim , he undermine s rule s and 
distinctions beyond th e specific case . . . . [W] e must add to each 
case a n undefinabl e kicke r whic h represent s society' s nee d t o 
keep al l propert y rule s fro m bein g changed a t will into liability 
rules.54 

I shal l no t dea l wit h th e debat e betwee n proponent s o f th e 
economic theor y o f th e la w an d thei r critic s a s t o whethe r thi s 
"kicker" explain s wh y Betty , despit e he r compensatio n t o Alf , 
remains open t o criticism.55 I  wish t o focus o n a  different ques -
tion: puttin g aside th e socia l kicker , i s it true tha t Alf n o longe r 
has an y complain t agains t Betty ? I f h e doe s no t hav e an y re -
maining complaint , i t follow s tha t a  sufficientl y ric h Bett y ca n 
declare t o anyone: " I can tak e whatever I  want of yours—fo r a 
high enoug h price . Admittedly , I  will hav e t o pa y you fo r you r 
aggravation, perhap s rathe r extravagantly . Bu t i f I  offe r yo u 
enough, I  can take it. And you will have no reason to complain." 
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Betty ma y hav e troubl e wit h th e res t o f society—sh e ma y hav e 
to pa y ou t mountain s i n compensation t o the rest—bu t a t leas t 
she i s squared awa y with th e victim. I s she? I t seems quit e clea r 
to me that she is not, and that the instrumental account of right s 
is unable to explain why she is not. 

4.2. Lomasky's  Instrumentalism 

Loren Lomasky , a n advocate o f th e instrumental vie w of rights , 
seeks t o explai n wh y Bett y i s no t square d awa y wit h Alf . I n 
reference t o Nozick's compensation argument , Lomask y writes: 

It assume s tha t a n infringemen t o f a  right can b e mad e goo d 
through compensation, the moral balance restored to what it was 
ex ante. N o such general assumption i s justifiable. Compensatio n 
is inevitabl y a  second-bes t respons e tha t come s int o pla y whe n 
full rectification i s impossible.56 

Lomasky depend s her e o n a  distinctio n betwee n rectificatio n 
and compensation . "  'Compensation* carrie s wit h i t th e conno -
tation o f providin g somethin g equivalent  in valu e t o tha t whic h 
has bee n lost , whil e 'rectification ' ha s th e sens e o f restoring  pre-
cisely that which has been removed." 57 Thi s distinction i s impor-
tant for Lomask y becaus e h e advances a  strong incommensurabil-
ity thesis that makes five claims.58 

1. First, Lomasky affirm s tha t any individual ha s certain end s 
or projects . Commitment t o these project s or ends i s the sourc e 
of thei r valu e fo r a n agent . Valu e i s thu s personal  in th e sens e 
that wha t a  perso n value s depend s o n hi s ends ; someon e wit h 
different end s ma y quite properl y valu e very different things. 59 

2. O n thi s basis , Lomask y say s tha t "individual s assig n per -
sonal valu e t o thei r ow n project s an d no t t o a  welfare measur e 
consequent upo n thei r actin g i n pursui t o f particula r projects . 
What A[lf] wishes to realize is specifically El , no t the attainmen t 
of whateve r leve l o f utilit y i s associate d wit h th e realizatio n 
of El. " 

3. "A[lf ] wil l therefor e no t b e rationall y indifferen t betwee n 
the necessar y mean s t o g o abou t th e pursui t o f hi s projec t E l 
and havin g th e necessar y mean s t o pursu e E2 , eve n i f i t wer e 
somehow demonstrabl e tha t th e attainment  o f E 2 by A[lf ] would 
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have th e same welfare measur e a s does th e attainment o f E l b y 
A[lf]." 

4. An d thi s i s so , accordin g t o Lomasky , becaus e Al f i s no t 
obligated t o accep t som e impersona l standar d o f valu e tha t 
renders E l an d E 2 commensurable . E l an d E 2 nee d no t b e 
commensurable; indeed , i t seems typically they will not be. 

5. Lomask y conclude s compensatio n i s a  second-bes t re -
sponse t o right s violations . Compensatio n depend s upo n pro -
viding th e victi m wit h somethin g o f equivalen t value . Bu t i f 
values ar e no t commensurable , thi s i s not possible . I n contrast , 
rectification aim s to give back the specific thin g that was lost and 
so is not undermined b y the incommensurability o f values. 60 

Lomasky, then , sides with philosophers suc h as Isaiah Berlin , 
Stuart Hampshir e an d Bernar d William s in holdin g tha t value s 
are ofte n incommensurable . Claim s abou t incommensurabilit y 
are often puzzling . Bu t on e thin g i s certain: i t cannot generall y 
be the case that Alf sees his own values as incommensurable. T o 
see why , suppos e tha t Al f reall y ha s n o wa y t o trad e of f hi s 
values agains t eac h other . Whe n confronte d wit h a  choic e be -
tween, say , advancin g hi s projec t o f securin g Betty' s lov e an d 
working t o compete fo r tenure , Al f i s unable to choose. Funda -
mental t o ou r conceptio n o f a  rationa l valuer-agen t i s that on e 
can decid e whic h value s t o promot e i n particula r choic e situa -
tions. Al f ma y rationall y forg o a n opportunit y t o secure Betty' s 
affections i n orde r t o wor k o n hi s book ; i f s o h e ha s selecte d 
between hi s values . They ar e commensurable . I f they wer e not , 
Alf woul d b e a t a  los s when , a s i s alway s th e case , h e i s con -
fronted wit h decisions about which to promote . 

So Lomask y certainl y woul d no t wan t t o clai m that , a s a 
matter o f course , Al f i s unable t o tel l u s whether advancin g hi s 
end E l t o a certain degree i s to be preferred t o advancing E2 to 
some extent. 61 I t canno t b e th e cas e tha t i n Alf' s valuationa l 
economy ther e are no trade-off rate s between ends . That woul d 
lead t o practical  paralysis . What , then, do proponent s o f incom -
mensurability suc h a s Lomask y hav e i n mind ? The y see m t o 
have at least two worries. 

The first is real enough, but it is a special case rather than th e 
general rule . Sometimes one' s values have been harme d i n suc h 
a way that one simply cannot be fully compensated. "No satisfac-
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tory rectificatio n o r compensatio n ca n b e mad e t o th e athlet e 
who become s a  paraplegi c a s th e resul t o f a n automobil e acci -
dent."62 This i s true and important . I n thi s person's valuationa l 
economy h e ha s n o en d h e woul d eve r choos e t o promot e a t 
such a cost.63 So we must admit that sometimes a  person suffer s 
a los s fo r whic h ful l compensatio n i s impossible . Bu t tha t i s a 
long wa y fro m sayin g tha t a s a  rul e ful l compensatio n i s no t 
possible. Sa y w e pu t th e followin g proposa l t o Al f th e athlete : 
agree t o laborator y test s tha t wil l leav e hi s athleti c abilit y im -
paired fo r on e mont h (bu t h e wil l recove r thereafter ) an d w e 
will pa y on e hundre d thousan d dollars . Al f ma y find  i t easy t o 
weigh th e tw o conflictin g goals . An d o f cours e w e don' t nee d 
fantastic storie s t o mak e th e point . Rea l athlete s d o i t al l th e 
time: some even decide t o pursue academic courses at some cost 
to their training. Only a monomaniac woul d never trade off an y 
opportunity t o pursu e som e en d fo r opportunitie s greatl y t o 
advance other ends . 

What, then , i s the othe r worry ? Her e I  think Lomasky' s con-
cerns ar e muc h lik e thos e o f Bernar d William s an d Stuar t 
Hampshire: commensurability , the y believe , suppose s th e exis -
tence o f som e thir d valu e in term s of whic h th e tw o competin g 
values ar e appraised. 64 I n thi s vei n Bernar d William s proffer s 
three incommensurability claims : 

(1). N o currency exist s in terms of which each conflict o f value s 
can be resolved . 

(2). I t i s no t tru e tha t fo r eac h conflic t o f value s som e value , 
independent o f an y o f th e conflictin g values , ca n b e ap -
pealed t o in order to resolve tha t conflict . 

(3). I t is not true that for each conflict o f values some value can 
be appeale d t o (independen t o r not ) i n orde r t o resolv e 
that conflict rationally. 65 

Claims (2 ) an d (3 ) ar e ver y muc h aki n t o Lomasky' s assertio n 
that what Alf "wishe s to realize i s specifically El , no t th e attain -
ment of whatever level of utility is associated with the realizatio n 
of El. " I t is, I  think, quite right to deny tha t some thir d value i s 
always employe d t o adjudicate th e competin g claim s o f E l an d 
E2. Lomasky, Williams and Hampshir e ar e right to reject claims 
(2) and (3) . Should w e rejec t claim (1 ) too? Muc h depend s her e 
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on just wha t w e mea n b y "a common currency. " Writes Stanle y 
Benn: 

To trad e on e valu e agains t anothe r on e mus t see the m a s in a 
sense substitutable—mor e o f on e compensating  fo r les s o f an -
other. The options open to us meet our competing commitments 
in varying degrees, and t o reach a  rational decision—to do  the 
best we can in difficult circumstances—w e hav e to be able to set 
a rat e o f substitutio n betwee n the m ove r th e relevan t range . 
Unlike a market price, which is also a rate of substitution, this is, 
in one sense, a subjective rate, the rate at which I am prepared to 
trade off commitment s of one kind against commitments of an-
other. That can be done without having to express the force o f 
each in some common currency , such as utility or money; there 
can be a foreign exchange market without a gold standard.66 

We nee d a n exchang e rat e betwee n end s an d commitments ; 
without it , actio n i s impossible . I t mus t b e th e cas e tha t Al f i s 
able t o decid e whethe r advancin g E l t o degre e x  compensate s 
him fo r th e los s o f a n opportunit y t o advanc e E 2 t o degre e y. 
But i f Al f ca n mak e tha t judgment, Bett y ca n learn abou t Alf' s 
character an d conclud e tha t h e ha s a stable disposition t o mak e 
this choice. 67 S o sh e ca n compensat e hi m accordin g t o hi s ow n 
subjective exchang e rate . But , perhaps , Al f doe s no t simpl y 
value tha t El b e advanced t o degree x,  but that he advances it to 
that degree . Bu t thi s woul d onl y see m t o increas e th e cost s o f 
compensation t o Betty : no w sh e mus t compensat e hi m fo r tw o 
losses: (i ) that E l wa s not advanced an d (ii ) that he was not abl e 
to ac t t o advanc e hi s ends , bu t rathe r someon e di d i t fo r him . 
Lomasky sometime s suggest s tha t i t i s (ii ) tha t i s beyon d com -
pensation. S o perhap s th e proble m isn' t simpl y tha t one' s end s 
are se t back : perhap s th e proble m wit h a  right s violation , a s 
Lomasky suggests , i s tha t one' s abilit y t o pursu e project s i s un -
dermined.68 Bu t if , lik e Lomasky, w e see thi s in terms of what a 
person values , compensation wil l still usually be possible . Peopl e 
certainly ar e willin g t o impai r thei r abilit y t o pursu e projects — 
say, b y endangerin g thei r healt h o r eve n thei r lives—t o attai n 
some important goals . So even if , fo r example, when Betty steals 
Alf's car she impairs hi s ability to pursue projects , she probabl y 
will be able to compensate him . Suppose Bett y says: "How abou t 
a hundred thousan d dollars , tha t wil l allow you t o achieve you r 
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dream o f goin g t o college? Wil l that compensate yo u fo r what I 
did yesterday , tha t is , stol e you r 197 8 Pinto? " It probabl y will . 
To b e sure, i f Alf was interfered wit h so regularly tha t he neve r 
got a  chance t o act for himself , th e los s would becom e s o grav e 
that compensatio n woul d becom e impossibl e (w e ar e thu s bac k 
to th e first  worr y discusse d above) . But , puttin g asid e thi s sor t 
of massiv e interference , I  se e n o reaso n wh y th e los s o f (ii ) 
cannot also be compensated for . 

4.3. Respect-Based  Theories of  Rights 

I hav e examine d Lomasky' s instrumentalis m i n som e detai l a s 
he i s alive t o th e challeng e ful l compensatio n pose s t o a  theor y 
of rights . I f right s are simply a  means to secure our values , an d 
if (a s w e must ) w e hav e a  trade-of f rat e betwee n values, 69 the n 
full compensatio n fo r right s violation s restore s mora l equalit y 
between victi m an d aggressor—i t wipe s th e mora l slat e clean . 
As long a s they ar e willin g t o pay the appropriate "fee " (that is, 
compensation) instrumentalis m give s a  license t o aggressor s t o 
override th e right s o f victims . Bu t th e instrumentalis t mus t b e 
wrong abou t this : i t permit s aggressor s t o tur n ou r propert y 
rights int o liabilit y right s whe n the y s o choos e (a t leas t t o th e 
extent tha t the y ar e square d awa y wit h th e victim) . And , o f 
course, th e proble m doe s no t simply concern propert y right s in 
the narro w sens e o f "property " as control ove r externa l things . 
All rights—excep t perhap s th e righ t t o lif e an d som e right s t o 
bodily integrity—ar e subjec t t o bein g bough t ou t i n thi s way . 
The instrumenta l theor y o f right s i s unable t o explain just wh y 
the aggresso r wrong s th e victi m whe n h e override s right s bu t 
compensates afterwards (remember , I  am leaving aside here th e 
"social kicker") . Th e problem , I  wan t t o suggest , i s tha t th e 
aggressor no t onl y cause s th e victi m a  loss o f value;  in addition , 
he ha s acted i n a  way tha t i s unjustifiable  and s o shows a  lack o f 
respect. 

It ma y hel p t o focu s o n a  cas e i n whic h violatio n o f you r 
rights i s a  boo n t o you r values . Suppos e tha t a  colleagu e i s 
known for not respecting your privacy. You have let it be known 
that you do not welcome visitors at night to your house. Indeed , 
you hav e mad e somethin g o f a  poin t o f it . Unfortunately , you r 
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colleague walk s b y you r hous e o n he r wa y hom e fro m work , 
and often—all to o often—she knock s on th e door, looks throug h 
the window, yo u answer the door (i t is hard to leave her outsid e 
knocking, especiall y tonigh t a s i t i s twenty-fiv e degree s belo w 
zero and sh e i s obviously gettin g frostbite) . Whe n tha t happen s 
it is almost impossible to keep her out; she stays for ten minutes , 
like clockwork . A s usual , thi s al l occur s on e night ; bu t tonigh t 
you hav e a n appointmen t t o tuto r a  reall y ba d student . Yo u 
promised hi s fathe r (a n ol d frien d o f yours ) t o tuto r hi m i n 
philosophy, s o yo u ar e obligate d t o help . This , I  shoul d stress , 
really i s a  prett y awfu l student : h e i s th e sor t who , afte r tw o 
hours o f discussin g Kant , ask s whether Kan t was the sam e per -
son a s Hegel . I t i s al l ver y trying . No w you r colleagu e make s 
her nightl y appearance a t your window, an d sh e barges in onc e 
again. Not even this student can withstand her , and this burden-
some discussio n ends . Yo u fee l a  distinc t relief ; no , i t i s mor e 
than that—you ar e happy . 

Does your colleague owe you compensation fo r violating your 
privacy?70 I t seem s har d t o se e why : sh e ha s advance d you r 
values. (Mayb e yo u shoul d pa y her? ) But , on e ma y say , becaus e 
of he r yo u hav e faile d t o fulfil l you r obligation . Well , yo u hav e 
tried you r best , an d sh e is , afte r all , th e on e wh o ende d th e 
torture session, so you are blameless. So, then, should you than k 
her? Hardly . Indeed , you stil l have a complaint agains t her: sh e 
violated you r right s (an d s o benefited you ) b y wrongfully inter -
fering wit h your activity . Is , then, th e complaint tha t she has set 
back you r interes t b y underminin g you r abilit y t o pursu e proj -
ects? Surely not : you ar e no w muc h free r tha n te n minute s ag o 
to pursu e project s (you r colleague , afte r all , onl y stay s fo r te n 
minutes or so. ) 

A defende r o f th e instrumenta l interpretatio n ma y tr y t o 
account fo r thi s b y appealin g t o a n act/rul e distinction. 71 Th e 
rules that justify right s ar e instrumentall y justified a s a  way fo r 
an agent to advance hi s values; but not every action that accords 
with right s advance s interests , an d no t al l right s violation s se t 
back interests . Tru e enough . Bu t th e question remains : do yo u 
still hav e a  complain t agains t you r colleagu e wh o violate d th e 
rule an d s o benefite d you ? Aren' t yo u luck y sh e didn' t le t th e 
rule guid e her ? As Mil l said, i t is the pedan t "wh o goes by rule s 
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rather tha n thei r reasons." 72 I f i n thi s cas e you r right s ar e 
respected "w e shoul d emplo y th e mean s an d th e en d wil l no t 
follow."73 Consequently , Mil l cautions agains t relyin g o n "eve n 
the mos t plausibl e .  . . absolute maxim s o f righ t an d wrong " in 
such a  wa y tha t on e lose s sigh t o f th e "paramoun t goo d the y 
are intende d t o promote." 74 Fo r you no w t o complai n becaus e 
your right s wer e violate d (and , so , you r interest s wer e ad -
vanced) seem s t o b e jus t th e sor t o f rul e worshi p Mil l criti -
cized.75 

Perhaps society  has a n interes t tha t th e rul e b e kept ; bu t w e 
are now back to the social kicker . One might say: your colleague 
has shown once again tha t she does not respect your rights , and 
that i s wha t yo u ar e complainin g about . You r complain t i s di -
rected a t he r continuin g dispositio n t o violat e you r rights . But , 
surely, i f sh e i s movin g t o Australi a tomorrow , wouldn' t tha t 
make i t all better? I n tha t case (i ) she ha s benefited yo u an d (ii ) 
you don' t hav e t o worr y tha t he r dispositio n wil l eve r lea d t o 
her violating your rights again. 

I want to suggest that your complaint has nothing whatsoeve r 
to do with your values being set back, your projects being thwarted 
or your ends bein g hurt . Rather , the complaint i s that whateve r 
good consequence s tha t cam e fro m th e intervention , you r col -
league acted i n a  way that could no t be justified t o you. Accord -
ing t o th e Libera l Principl e (L),  interferenc e wit h another' s ac -
tion require s justification; unjustifie d interferenc e i s unjust . You r 
colleague violate d thi s principle : a s always , sh e interfere d wit h 
your activit y i n a  way tha t coul d no t b e justified t o you . An d I 
take i t tha t he r violatio n wa s indee d unjustified . Despit e it s 
irksome character, you would hav e carried on with your tutoria l 
duties—not becaus e yo u wante d to , o r becaus e you r interest s 
were advanced , bu t because yo u understoo d i t to be your duty . 
The fac t tha t yo u wer e relieve d tha t yo u wer e unabl e t o fulfil l 
that duty doe s no t show you woul d hav e agreed t o her interfer -
ence. Thi s doe s no t see m mer e rul e worship . B y interferin g 
with you r libert y i n a  way tha t was no t justified, you r colleagu e 
supplanted you as the source of decision s about what^ou shoul d 
do. T o a n agen t wh o conceive s himsel f a s self-directing , an y 
attempt to subvert the natural ti e between his  practical decision s 
and his  activity wil l b e see n a s a threa t t o his status a s a person . 
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That i s why one ha s a residue complaint even when on e ha s no t 
been harmed , or even whe n th e har m has been undone . I n ou r 
example you hav e not been harmed , but you have been wronged . 
Consequendy, yo u ca n stil l properl y resent,  o r be indignant about , 
your colleague's interference; the moral emotions of resentmen t 
and indignation, 76 a s distinguishe d fro m simpl e anger , ar e re -
sponses t o wrongs. As J. R . Lucas writes: 

We ar e angr y whe n w e ar e hurt , bu t indignan t whe n w e ar e 
treated unjustly . . . .  Indignation , whic h i s the conceptually ap-
propriate response to injustice, expresses, as its etymology shows, 
a sense of not being regarded as worthy of consideration. Injus-
tice betokens a lack of respect, and manifests a lack of concern.77 

You ca n quit e properl y b e resentfu l an d indignan t a t you r 
colleague's interventions; but , because you have not been in any 
way harmed , n o compensatio n i s owed . Nevertheless , yo u an d 
your colleague ar e by no means on a  moral par . 

4.4. Property  Rights and Respect 

This account— I shall  no t sa y mor e her e i n defens e o f it 78— 
provides the basis for a noninstrumental conceptio n o f the righ t 
to liberty , tha t is , th e righ t tha t flows  fro m Principl e L . Th e 
claim, then , i s tha t th e Libera l Principl e o f noninterferenc e i s 
more tha n just valuabl e fo r promotin g ou r aims . Ofte n i t is — 
although sometime s paternalis t interferenc e wil l promot e ou r 
aims even better. 79 Rather , th e ide a i s that the Libera l Principl e 
articulates a  basic deman d o f a  self-directing person ; b y ignor -
ing tha t demand you r colleague di d no t respect your status as a 
self-directing agent . Wrongfu l violatio n o f th e Libera l Principl e 
is always a sign of disrespect . 

Charles Frie d argue s tha t thi s respect-base d analysi s carrie s 
over t o property rights . The righ t to be free fro m violen t inter -
vention, h e says , "i s firml y roote d i n mora l notion s o f respec t 
for person s an d th e physica l basi s of personality. " This respect , 
according t o Fried , extend s als o t o a  person' s righ t t o contro l 
the disposa l o f hi s labo r an d talents . "T o deny hi m th e righ t t o 
dispose o f hi s labor and talen t i s to assert that . .  . [others] hav e 
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rights to them also . .  . .  But a person's right to his own perso n i s 
a fundamental tene t of liberal individualism."80 Property rights , 
Fried maintains , exten d thi s relation . "B y castin g th e relatio n 
between a  perso n an d a  thing i n thi s for m o f a  right , w e with -
draw i t pro tanto  from th e domai n o f collectiv e imposition . T o 
say tha t th e collector' s 'penn y Black ' i s his  assimilates tha t rela -
tion t o th e relatio n betwee n a  man an d wha t i s quintessential ^ 
his, namely , hi s person , hi s effort , hi s talents." 81 Th e cor e ide a 
is tha t propert y extend s one' s person : an d s o on e wh o ignore s 
property right s shows disrespect fo r personality. 82 

We need not , however , embrace Fried' s extension thesis . Th e 
crucial poin t i s tha t propert y right s ar e no t right s simpl y t o 
some flow  o f benefits ; the y giv e th e owner control. 83 Lik e othe r 
liberal rights , propert y right s provid e a  morally protecte d spher e 
in which a  person ma y act according to his own values and aim s 
as h e understand s them. 84 Consequentl y th e agen t mus t hav e 
discretion ove r ho w thes e right s ar e t o b e employed . No w i f 
these ar e the sort s of right s tha t are justified i n a  community o f 
self-directing agents , aggressors act unjustifiably whe n they seek 
to conver t propert y right s t o liabilit y rights . Th e aggresso r en -
deavors t o supplan t Bett y a s th e sourc e o f decision s abou t th e 
disposition o f he r resources : thi s usurpatio n betoken s a  lack o f 
respect. I n thi s manner , violatio n o f an y o f one' s right s consti -
tutes a n unwarrante d interferenc e wit h one' s activity , an d s o 
runs afoul o f th e Liberal Principle . 

A wor d o f caution , however , i s i n order . Although , lik e al l 
rights propert y right s giv e scop e t o th e agenc y o f th e righ t 
holder, i t mus t als o b e kep t i n min d tha t muc h o f ou r practica l 
interest i n propert y i s precisel y i n th e benefits—especiall y th e 
income—that flow  t o us from propert y rights . We readily trad e 
property i f doin g s o increase s ou r benefits . Consequently , w e 
should expec t tha t a  justified syste m o f holding s wil l hav e a 
place fo r "takings " or liabilit y rights—case s i n whic h propert y 
can b e take n withou t prio r consen t provide d compensatio n i s 
paid.85 

We al l migh t benefi t i n som e case s fro m decreasin g certai n 
transaction costs , fro m publi c goods , o r fro m th e libert y t o us e 
another's propert y i n case s o f dir e nee d (se e sectio n 5) . Give n 
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these practica l interests , w e al l ma y concu r ful l compensatio n 
for takin g one's property will , in some sort s of cases , wipe clea n 
the mora l slate . 

4.5, What  Can and What  Cannot Be Compensated 

Say Alf steals a "penny Black" from Betty . Lomasky i s right that 
the bes t remedy woul d b e rectification: fo r Al f t o return it . I f i t 
has bee n lost , however , compensatio n i n som e othe r for m i s 
due. S o le t u s suppos e tha t i n som e way , Al f redistributes : h e 
transfers resource s t o Betty such that , al l things considered, he r 
values and project s are at least as well of f a s before. Bu t even i f 
he returne d th e stole n propert y h e ha s no t wipe d clea n th e 
moral slate : i t remain s th e cas e tha t h e acte d withou t justifica-
tion. Ca n he , then , increas e th e paymen t t o mak e u p fo r tha t 
too? Well , h e can mak e u p fo r th e pai n o f bein g affronted. Bu t 
repayment can only give back what was lost, the value the victim 
lost throug h th e aggression . Bu t I  hav e trie d t o sho w tha t 
wronging i s no t simpl y harming ; consequently , undoin g th e 
harm doe s no t und o th e wrong . On e canno t und o wrong s i n 
the way one can repay debts. 86 

Is poo r Al f doome d forever , an d ca n h e neve r retur n t o 
moral equality with Betty? At this point we come t o questions o f 
penal justice , an d th e plac e fo r merc y an d forgiveness . Al l I 
wish t o insis t upo n i s tha t redistributio n o f resource s doe s no t 
allow Al f t o recover hi s moral equality. 87 Fo r in addition t o th e 
maldistribution h e ha s brought abou t (whic h doe s requir e com -
pensation), Al f ha s also wronged Bett y by unjustifiably interfer -
ing wit h her . I f Bett y ha s a  propert y righ t t o X , Al f i s no t 
justified i n expropriating i t subject t o compensation: i f tha t was 
justified, Bett y woul d hav e onl y a  liabilit y right . S o whe n Al f 
unilaterally seek s t o transfor m Betty' s right s i n thi s way , h e i s 
interfering withou t justification, an d so , accordin g t o Principl e 
L, wrongs Betty . 

The Aristotelia n mode l doe s no t captur e thi s continuin g in -
equality. Bu t som e argu e tha t thi s i s misleading , becaus e com -
pensatory justice, properl y understood , include s penal justice: a 
transfer o f resource s t o th e victi m and  th e punishmen t o f th e 
aggressor woul d the n bot h b e part s o f compensator y justice. 88 
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Understood i n thi s sens e w e ca n sa y tha t compensator y justic e 
entails a  retur n t o equalit y (althoug h w e ma y wan t t o sa y i n 
some cases that even after punishmen t th e aggressor i s not full y 
squared awa y with  th e victim) . Bu t i f so , compensator y justic e 
only restore s equalit y becaus e w e includ e i n i t pena l justice . I 
think i t doubtfu l tha t punishmen t i s usefull y understoo d a s 
annulling wrongfu l gains , and i n this way part of compensator y 
justice.89 Th e importan t point , however , i s no t ho w w e us e th e 
term "compensator y justice. " Wha t i s crucia l i s tha t n o mer e 
redistribution o f resources , n o matte r ho w generous , ca n re -
store moral equality between victim and aggressor . 

5. JUSTIFIE D RIGHT S VIOLATION S AN D PAYIN G DEBT S 

The deb t mode l misdescribe s th e ai m o f compensatio n fo r un -
justified violation s of rights . In contrast to Coleman I  do no t re-
ject th e deb t mode l becaus e i t link s th e question s o f wh o ha s 
aggressed an d wh o i s obligate d t o pay ; rather , I  objec t t o th e 
claim tha t paymen t o f compensatio n restore s mora l equalit y 
between victi m an d aggressor . Onc e a  debtor transfer s th e re -
sources bac k t o the owner , th e debt is paid. No t s o with unjusti -
fied right s violations . Bu t th e deb t mode l doe s see m t o captur e 
at least some justified rights violations. Consider an example intro -
duced b y Joel Feinberg , an d sinc e th e subjec t o f extensiv e dis -
cussion: 

Suppose that you are on a backpacking trip in the high mountain 
country when an unanticipated blizzard strikes the area with such 
ferocity that your life is imperiled. Fortunately, you stumble onto 
an unoccupie d cabin , locke d an d boarde d u p fo r th e winter , 
clearly someone' s privat e property . Yo u smash the window, en-
ter, and huddle in a corner for three days until the storm abates. 
During this period you help yourself to your unknown benefac-
tor's food supply and burn his wooden furniture in the fireplace 
to keep warm.90 

Feinberg holds that you would surely be justified t o infringe th e 
person's property right s in this way. However , "almost everyone 
would agre e tha t yo u ow e compensation  to th e homeowne r fo r 
the depletion o f hi s larder, the breaking of hi s window, an d th e 
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destruction o f hi s furniture." 91 Mos t philosopher s hav e indee d 
agreed tha t wha t yo u di d wa s justified, bu t yo u stil l ow e com -
pensation.92 Ye t some hav e questioned this : if you were actuall y 
justified i n burnin g th e furniture , Phili p Montagu e holds , the n 
you ow e n o compensation . If , say s Montague , yo u wer e a  van-
dal, simpl y destroying a  person's propert y fo r th e fu n o f it , yo u 
certainly woul d ow e compensation . T o sa y tha t th e backpacke r 
owes compensation to o i s to treat th e backpacker a s morally o n 
par with the vandal and that, maintains Montague , i s "extremely 
implausible."93 

A respect-base d accoun t o f right s provide s a  rational e fo r 
Feinberg's positio n an d a  repl y t o Montague . Here , th e deb t 
model reall y doe s apply . Th e backpacke r owe s th e owne r fo r 
what ha s been destroye d an d used : unti l resource s ar e redistri -
buted back t o the owner th e backpacker is , quite literally , in th e 
owner's debt . Bu t onc e th e deb t ha s bee n paid , mora l equalit y 
has been restored . Why ? Presumabl y becaus e thi s infringemen t 
of one' s propert y right s can he  justified t o the owner . A  justified 
system o f propert y right s wil l presumabl y allo w fo r other s i n 
dire an d unexpecte d nee d sometime s t o trea t you r propert y 
right a s a  liabilit y right . Eve n th e owne r ca n se e th e poin t o f 
allowing suc h actio n i n specia l cases . S o whe n th e backpacke r 
breaks th e windows , sh e display s n o disrespect . Bu t th e vanda l 
does: hi s violatio n o f th e propert y righ t canno t b e justified t o 
the owner . Consequently , eve n i f th e vanda l shoul d compen -
sate th e owner , th e mora l slat e i s no t wipe d clean , equalit y i s 
not restored . Hence , pace  Montague , t o follo w Feinber g doe s 
not requir e treatin g th e backpacke r an d th e vanda l a s mora l 
equals. 

6. CONCLUSION : A  LIBERA L THEOR Y O F 
COMPENSATORY JUSTIC E 

In thi s chapter I  have sketche d som e o f th e mai n element s o f a 
liberal theor y o f compensator y justice. First , w e hav e see n tha t 
such a  theory wil l no t includ e th e principl e o f redress , whic h i s 
based upo n a n egalitaria n presumptio n tha t conflict s wit h th e 
Liberal Principl e o f noninterference . I f w e understan d th e Lib-
eral Principl e a s th e fundamenta l requiremen t o f respec t amon g 
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self-directing mora l agents , w e reac h a  somewha t surprisin g 
conclusion: compensator y justice, understoo d a s transfer o f re -
sources, canno t full y compensat e fo r wrongdoin g i n th e sens e 
of returnin g aggresso r an d victi m t o mora l equality . I n cases o f 
wrongful violation s o f rights , compensator y justice ha s a  mor e 
modest, albei t important , task : t o rectif y th e maldistributio n o f 
resources tha t result s fro m wrongdoing . Althoug h thi s ma y b e 
a surprising conclusion , i t nevertheless i s attractive, fo r i t shows 
why our right s so stubbornly resis t being bought out , regardles s 
of th e siz e o f th e payment . Purel y instrumenta l account s o f 
rights permi t a  complete retur n t o equalit y afte r wrongfu l vio -
lation. And fo r tha t reason the y are objectionable . 

A "retur n t o equality" is possible only whe n right s hav e bee n 
justifiably infringed . Althoug h aggressor s ca n repa y victim s fo r 
the harm done, transfe r o f resource s cannot right a wrong. 
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