
An Epilogu e 
The Next Reconstruction 

There ma y b e a  story withi n th e stor y here , and i t wil l b e 
the las t stor y o f thi s book . Th e la w i s blind, willfull y o r not , t o th e 
steady replicatio n o f advantage s an d biase s because , perhaps , i t to o 
embraces them , an d i t i s quit e obliviou s t o it s ow n self-perpetuatin g 
patterns o f disadvantag e an d exclusion . La w is made by lawyers , and , 
importantly, lawyer s ar e made by law . There' s no t a  lot o f room her e 
for ne w perspectives . 

Consider tha t la w student s ar e admitte d int o la w schoo l base d o n 
their aptitude fo r th e study o f law, an aptitude measure d i n substantia l 
part b y their performance o n a  standardized test , the LSAT. Admitte d 
students ar e then traine d t o "thin k lik e a  lawyer," an d thei r succes s i n 
that tas k i s subsequentl y measure d b y examination s tha t hav e no t 
much change d i n severa l generations . Performanc e o n thos e tests , a s 
measured b y studen t grades , ar e substantiall y correlate d wit h perfor -
mance o n th e LSAT , which , o f course , i s ho w th e folk s wh o creat e 
that standardize d tes t sta y i n business . A t th e en d o f thre e years ' 
training, graduatin g student s receiv e on e fina l tes t o f thei r abilit y t o 
"think lik e a  lawyer" i n th e for m o f a  mega-test, the ba r examination , 
performance o n whic h correlate s wit h thei r la w schoo l grade s and , 
hence, th e LSAT . Thu s student s wh o ar e admitte d int o la w schoo l 
based o n thei r measure d aptitud e fo r thinkin g like lawyers ar e traine d 
to thin k lik e lawyer s an d admitte d int o th e professio n base d o n thei r 
success i n learnin g t o thin k lik e lawyers . Whe n the y becom e 
professionals, then , w e shoul d perhap s no t b e terribl y surprise d if , i n 
the cours e o f solvin g th e problem s presente d t o them , the y ten d t o 
think like—wel l o f course—lawyers . 

Folks complai n abou t thi s al l th e time . Lawyers , the y say , ar e 
argumentative; lawyer s ar e coldl y deductive ; lawyer s mak e bi g issue s 
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out o f littl e words ; lawyers talk i n circles ; lawyers loo k fo r loopholes ; 
lawyers alway s obfuscate ; lawyer s ar e savagel y competitive ; lawyer s 
don't car e abou t people , abou t thei r rea l problems , abou t th e rea l 
world. I'v e don e som e o f thi s complainin g myself , mos t recently , 
about fiftee n pages ' worth . 

So here , perhaps , i s an idea . I t i s admittedly quixoti c an d Utopia n 
and optimisti c t o a  fault , but , t o borro w a  phrase, "yo u tal k abou t a 
dream, you tr y t o mak e i t real. " An d i n a  few generations , o r mayb e 
a fe w generation s more—well , wh o knows ? 

So here' s th e idea : Let' s mak e lawyer s ou t o f som e peopl e wh o 
don't thin k lik e lawyers—a t least , no t i n the conventiona l sense—an d 
maybe ou t o f peopl e wh o neve r will . Let' s make lawyers ou t o f som e 
people wh o ar e smart i n differen t ways , people wh o ar e really goo d a t 
practical problem-solving, an d people who are extraordinarily kind and 
compassionate, an d peopl e wit h a  heightene d sens e o f situatio n an d 
context, and people wit h a powerful commitmen t t o their community , 
and people wh o ar e especially creative , and deeply spiritual , and mora l 
and ethica l an d mayb e eve n just . Som e o f the m won' t hav e don e s o 
great o n th e LSAT ; som e o f the m wil l hav e don e jus t plai n lousy . 
And they'l l b e th e one s w e recrui t mos t heavily . 

We wil l have , o f course , certai n assessmen t problems . Identifyin g 
people wh o ar e real kind o r spiritua l o r committe d t o thei r communi -
ty ma y no t b e a n eas y matter : ther e are , to date , no standardize d test s 
of thes e qualities . Bu t i f we ca n creat e test s to determin e somebody' s 
aptitude fo r conventiona l lega l analysis—i f w e ca n create , fo r tha t 
matter, test s fo r somethin g a s broa d an d organi c a s "genera l intelli -
gence"—then I  a m quit e certai n tha t w e coul d creat e test s fo r thes e 
other qualities , i f w e merel y pu t ou r mind s t o i t an d ou r heart s int o 
it. Maybe , fo r tha t matter , w e would no t b e constraine d b y standard -
ized test s a t all : mayb e w e coul d gaug e kindness , spirituality , o r 
community commitmen t i n mor e practica l o r experientia l terms , b y 
considering, fo r example , ho w ou r applicant s actuall y liv e thei r lives . 

It ma y tak e a  while t o wor k ou t th e particulars , an d i t ma y tak e a 
while longe r fo r u s t o transcen d ou r long-hel d biases . Eventually , 
though, we'l l ge t al l kinds o f differen t folk s int o ou r schools , wit h al l 
kinds o f differen t aptitudes . We' d ge t folk s wit h som e differen t 
perspectives too . Woul d tha t mean , fo r example , tha t we' d ge t mor e 
black Americans , d o the y hav e a  unique , an d uniquel y valuable , 
perspective? O f cours e the y do , an d s o do othe r minoritie s o f "race, " 
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and s o d o poo r folks , an d s o d o folk s wit h disabilities , an d s o d o al l 
the uniquely gifte d peopl e we'd be recruiting, and if we can get enoug h 
of the m int o la w school , the y jus t migh t b e willin g t o shar e thei r 
perspective, an d share thei r gifts , and hel p u s rebuild th e profession i n 
ways tha t reflec t thei r variou s strengths , instea d o f excludin g folk s 
because o f thei r suppose d weaknesses . 

Some peopl e won' t muc h lik e thi s plan . They' d fus s an d fum e 
about merit , an d inferiority , an d qualification s an d al l tha t ol d tire d 
nonsense they'v e bee n trottin g ou t t o exclud e peopl e fo r centuries . 
Ironically, man y o f th e peopl e wh o woul d thro w a  tantru m i f w e 
really tried t o democratiz e th e lega l profession ar e the sam e ones wh o 
are always carpin g abou t th e lawyers . Well , now we' d se e where the y 
really stand . 

And when we were done, when we'd really democratized "lawyers, " 
I'll be t yo u w e then democratiz e th e laws . No t jus t i n letter , no t jus t 
in theory , bu t i n practice , i n th e wa y la w i s experienced . Ou r ne w 
lawyers woul d no t tolerat e empt y formalisms , an d neithe r woul d ou r 
reconstructed laws . 

Some o f th e ol d hierarchie s woul d b e swep t awa y quickly . "Race " 
would surel y b e one; i t never had anything going for i t anyway, excep t 
the inequitie s fashione d b y law . Tak e awa y thos e inequities—reall y 
take them away—an d ther e won' t b e muc h lef t t o b e "race"-is t about . 

Some othe r hierarchie s migh t tak e longer . Som e part s o f th e orde r 
are s o har d t o escape ; som e change s woul d reall y requir e som e faith . 
But maybe , a t some point , perhap s severa l more generation s dow n th e 
line, we' d tak e a  reall y bol d chance . Som e day , a t som e la w school , 
we'd admi t somebod y wh o ha d a  lousy LSA T an d a  low I Q t o boot . 
He'd nee d som e help : we'd hav e to modif y ou r curriculu m some , an d 
the way w e taught, an d als o ou r examinations . An d whe n h e becam e 
a lawyer , he' d stil l nee d ou r help : som e thing s h e couldn' t d o alone . 
But mayb e tha t woul d b e th e beaut y o f it , mayb e that' s whe n we' d 
really lear n abou t th e law . 

What insight s woul d h e offer ? Wha t clarification s woul d h e 
demand? Wha t woul d b e hi s vision o f th e la w a s i t i s practiced, a s i t 
is lived? Ho w woul d th e la w change , when i t included— I mea n reall y 
included—him? It' s har d eve n to imagine ; bu t then , we kne w w e ha d 
a lon g wa y t o go . 

Some things , w e migh t suspect , woul d neve r mak e sens e t o him . 
The fus s ove r affirmativ e actio n migh t b e one . I t migh t no t b e eas y 
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to explain wh y we got into thi s business o f labeling people, o r why w e 
could no t us e those label s to ge t us out o f the mes s we created. I t ma y 
be especiall y har d t o convinc e hi m tha t law s designe d t o hel p peopl e 
had to b e treated the same as the laws that wer e designed to hur t the m 
in the firs t place . He' d probabl y se e things mor e lik e a  fellow name d 
Ed Murphy , a  guy wh o know s somethin g abou t labels , seeing a s ho w 
he's live d wit h on e o f th e toughes t label s al l hi s life : 

It i s ver y har d t o g o throug h lif e wit h a  label . Yo u hav e t o figh t 
constantly. Retarde d i s just a  word. W e have to separat e individual s 
from the word. W e use words like "retarded" because of habit—just like 
going shopping every week an d getting up in the morning . Th e word 
"retarded" mus t be there if you are going to give people help, but wha t 
the hel l i s the sens e of callin g someon e retarde d an d no t givin g them 
anything? 

So our bes t effort s t o explai n migh t fail ; i t migh t neve r mak e sens e t o 
him. An d the n mayb e i t woul d sto p makin g sens e t o th e res t us . 

Some peopl e woul d b e skeptical , som e scornful , som e would moc k 
us fo r wha t w e wer e tryin g t o do . " A mentall y retarde d lawyer, " 
they'd scoff , "there' s certain proof tha t you've gon e of f th e deep end. " 
We coul d tel l the m i t wa s only a  label, bu t the y kno w that , an d the y 
don't care . S o we' d sa y instea d tha t "it' s onl y law—it' s no t lik e it' s 
nuclear physics. " "An d besides, " we' d say , "we'v e see n wha t th e 
'smart' peopl e hav e don e wit h law , an d frankly , we'r e no t al l tha t 
impressed." 

Or mayb e w e wouldn' t sa y that a t all . Mayb e th e respons e woul d 
be different , differen t becaus e i t cam e fro m a  voic e that , unti l onl y 
recently, ha d no t muc h bee n heard . Mayb e i t woul d soun d lik e E d 
Murphy: " I don' t know . Mayb e I  used t o b e retarded . That' s wha t 
they sai d anyhow . I  wis h the y coul d se e m e now . I  wonde r wha t 
they'd sa y i f they coul d se e me holding dow n a  regular jo b an d doin g 
all kind s o f things . I  be t the y wouldn' t believ e it." 1 


