
I shall hate you 
Like a dart of singing steel 
Shot through stil l air 
At even-tide. 
—Gwendolyn Bennett , "Hatred " 

Chapter 7 

To Use or Not to Us e 
The Black Rag e Defens e 

In mos t lega l case s th e lawye r ha s onl y on e concern : th e interest s o f th e 
client. Unfortunately, th e legal community has defined th e interests of the 
client i n th e narrowes t term s possible—th e client' s bes t interest s equa l 
winning th e case . A  broade r vie w woul d includ e preservin g th e client' s 
dignity and empowering her. This broader view is essential in a  black rage 
defense, i n whic h th e client' s painfu l persona l histor y i s reveale d t o th e 
public. 

Many case s g o through th e assembl y lin e tha t passes  fo r ou r crimina l 
justice system , bu t ver y fe w o f those case s sen d a  messag e t o th e public . 
Most case s ar e isolate d instance s wher e th e stat e punishe s behavio r tha t 
violates society' s lega l norms . Bu t i n blac k rag e cases , the ver y natur e o f 
the defens e send s a  message t o th e publi c abou t rac e relations . Even i n a 
nonpublicized case , the messag e will  be hear d b y the jury , th e judge, th e 
court staff , th e state , the familie s an d friends , th e institution s involve d i n 
the crime , the defendant , an d th e defens e bar . In a  highly publicized cas e 
like Jame s Johnson's , th e messag e wil l b e hear d throughou t th e country . 
Attorneys must be clear about th e conten t o f the messages they are deliv -
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ering, becaus e the y ar e affectin g th e wa y peopl e thin k abou t an d ac t to -
ward eac h other . Th e choic e o f whether o r no t t o us e th e blac k rag e de -
fense i s therefore bot h a  political and a  legal one. 

Two cases can hel p provid e u s with guideline s o n whe n t o us e a  black 
rage defense. Both cases are ones in which this defense was rejected b y the 
clients. The first  case is United  States v. Robertson, in which th e defendan t 
was convicte d o f second-degre e murde r an d assaul t wit h inten t t o kill. 1 

The second case involves Colin Ferguson, who was convicted of murdering 
six and woundin g ninetee n passenger s o n a  Long Island commute r train . 
An analysi s of these cases shows the pitfalls o f a  racial defense an d point s 
toward th e situations tha t d o meri t us e of a black rage strategy . 

Thomas Robertso n wa s raised i n Washington , D.C. , where a s a  youn g 
man h e was arrested fo r a  federal drug-relate d offens e an d sen t to prison . 
At the prison h e was described a s "belligerent" an d a  "racial agitator. " H e 
assaulted two caseworkers and stabbed an inmate during a  fight. He spen t 
much of his time in maximum security and solitary confinement i n six dif-
ferent prisons . Years later, in August 1971, Robertson got hurt in a fight at a 
Washington poolhall . A  half-hou r late r h e returne d t o th e poolhal l an d 
shot a  man h e did no t know in the shoulder . Runnin g ou t o f the poolhal l 
he jumpe d int o hi s car , wen t th e wron g wa y o n a  one-wa y street , an d 
crashed int o som e parke d cars . He go t ou t wit h hi s gu n i n hi s hand an d 
talked briefly to the black people in the vehicle behind him. He then walked 
to where a man named Rober t Aleshire was inspecting the damage done to 
his car. Aleshire was a white man who was active in the general struggle fo r 
social justice and was helping to develop strategies for improvin g the cen -
tral city . Robertso n walke d u p t o Aleshire , who m h e di d no t know , an d 
without a  word shot him three times at point-blank range . Robertson the n 
ran down the street cursing "white sons-of-bitches." When he saw a police 
officer h e shouted, "You are doing it; why can't I? Yes, I shot the white hon-
key son-of-a-bitch. Wha t are you all going to do about it?" 

Robertson wa s arreste d an d charged . A t th e preliminar y examinatio n 
he was ordered to be committed t o a hospital fo r a  psychiatric evaluation . 
At the hearing he made the following statemen t t o the judge: 

I'm no t going to get justice, I realize this perfectly. See , I'm on e who is 
well versed in whiteness.... You won't get your white vengeance.... I have 
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never been guilt y of nothing but bein g born blac k in a  white America— 
racist white America.... But , I am not going to let you think that I do not 
realize who I am and who you are. You are the beast and I am a man. You 
say I killed a man. I have killed no man in my whole life. 

Robertson was examined by a court-appointed psychiatris t an d also by 
a psychiatris t an d psychologis t requeste d b y the defense . Al l three foun d 
him competen t to stand trial . The two defense expert s also concluded tha t 
at the time o f the crime s h e had bee n insane . The defens e lawye r wante d 
to interpos e a n insanit y defense , bu t Robertso n absolutel y refused . H e 
went t o tria l an d wa s convicted . Wha t too k plac e nex t i s a  somewha t 
confusing journe y throug h th e wonderland o f crimina l procedure , bu t i t 
shows how the black rage insanity defense ca n erode a defendant's dignity . 

Under th e la w applicabl e i n th e Washington , D.C. , federa l courts , a 
defendant wit h a n insanit y clai m coul d hav e a  bifurcated trial . Th e firs t 
trial determine d whethe r o r no t h e wa s guilty ; th e secon d determine d 
whether o r no t h e was insane a t the time o f the crime. If he was found t o 
have been insane , then h e was committed t o a  hospital fo r th e criminall y 
insane. Robertso n adamantl y denie d tha t h e wa s craz y an d forbad e hi s 
lawyer t o as k fo r a  second trial . However , i f i t was determined tha t ther e 
was enough evidenc e o f insanity, then th e judge was required, on  his own 
motiony to convene the second trial. The judge held a hearing to determin e 
whether a  secon d tria l wa s necessar y i n Robertson' s case . Thi s hearin g 
allows us the opportunity to see four differin g view s of what clearl y was a 
form o f black rage. Looking first a t the defendant, Thoma s Robertson , we 
see a  ma n wh o blame d societ y fo r causin g hi m t o kill . Robertso n state d 
that h e "wa s under a  lot o f pressure o n tha t day . The tensio n wa s due t o 
the circumstance s o f m y birth. " Robertso n wa s describe d a s extremel y 
articulate, well read, and knowledgeable abou t the black power movemen t 
and th e Blac k Muslims. He adopted th e vocabulary o f Malcolm X  in dis -
tinguishing between the weakness of the "negro" and the manhood o f the 
"black." I n a n essa y writte n i n jai l entitle d "I n Searc h o f a n Identit y i n 
Racist White America," he described the difference thusly , "The negro ha s 
a limite d degre e o f manhood . H e ca n b e one-thir d man . A  Black Man i s 
unlimited. I  am a  man. I  am the man you think you are . This is a trial fo r 
my extinction. They don' t wan t to o many me's running around. " Robert -
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son ha d bee n greatl y influence d b y th e writing s o f Algeria n psychiatris t 
Frantz Fanon , wh o wrot e abou t th e menta l illnesse s suffere d b y blac k 
and brow n peopl e unde r th e dominatio n o f whit e colonia l countries . I n 
Wretched of  the  Earth  Fano n analyzed , quit e profoundly , th e cause s o f 
violence by Algerians against othe r Algerians, and als o violence by Algeri-
ans agains t th e French . Robertso n attempte d t o us e Fanon' s insight s t o 
justify hi s acts , sayin g tha t "murde r i s n o differen t tha n war . I f a  blac k 
man kill s a  whit e man , i t i s no t a  crime . I t i s gettin g oppressio n of f hi s 
neck." 

Robertson's essa y and statement s lead t o the conclusio n tha t h e fel t h e 
had committe d a  political act . Bu t th e tw o psychiatrist s testifyin g fo r th e 
government ha d a  fa r differen t vie w o f hi s motivations . Bot h state d tha t 
Robertson ha d a n "anti-socia l personality, " tha t h e wa s "grossl y selfish , 
callous, irresponsible , impulsiv e an d unabl e t o fee l guil t o r t o lear n fro m 
experience and punishment. " The y relied i n par t o n th e staf f repor t fro m 
Saint Elizabeth' s Hospital , to which h e was committed afte r th e crime . I n 
the report , Robertson' s mothe r sai d tha t a  fe w month s befor e th e crim e 
he had "disrobe d and fo r the better par t of the night terrorized th e family , 
but di d no t hur t the m an d mad e numerou s statement s o f his manhood. " 
After tha t frightening inciden t his brother had tried unsuccessfully t o have 
him committed . Th e staf f psychiatris t describe d thi s a s a n isolate d inci -
dent, probably attributable to a drug reaction rather than a  mental disease. 
The staf f repor t als o state d tha t man y time s a t th e hospita l Robertso n 
would quote from th e "literature of black culture" as a means to "reinforc e 
his manhood." The psychiatrists concluded tha t Robertson was not insan e 
when he committed th e homicide . 

Since Robertson was refusing a n insanity defense, he directed his lawyer 
not to contes t the conclusions o f the report, no t to cross-examine th e two 
psychiatrists, an d no t t o cal l th e tw o defens e psychiatri c expert s t o th e 
stand. However , the judge, under hi s own authority , too k th e defens e ex -
perts' report s into consideration . Thes e experts , a psychologist an d a  psy-
chiatrist, gav e a  thir d perspectiv e o n Robertson' s behavior . The y agree d 
with th e governmen t psychiatris t tha t h e wa s obsesse d wit h hi s sexua l 
identity a s a black man i n a  white society . They found tha t hi s crime was 
a result o f "schizophrenia, schizo-affectiv e type, " that he was "delusional, " 
and tha t h e projecte d hi s pathologica l identit y problem s ont o white s b y 
blaming and hatin g them . 
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The fourt h an d fina l perspectiv e cam e fro m th e judge , a  blac k ma n 
named Aubre y Robinson , who ha d a  very different vie w from tha t o f th e 
psychiatrists. He felt that as a black man, a lawyer, and a judge of consider-
able experience , h e understoo d Robertson , an d tha t th e crim e wa s no t a 
result o f insanity . H e disregarde d th e whit e doctor s who ha d testifie d fo r 
the government, stating that Robertson lived in "a world they don't under -
stand. I t i s a world tha t the y are not a  part of . I t i s a world tha t the y onl y 
relate t o throug h books. " H e acknowledge d tha t Dr . Alyc e Gullattee , th e 
black defens e psychiatrist , talke d th e "sam e languag e a s thi s defendant " 
and kne w the "defendan t i n a  way that Dr . Marland an d th e othe r docto r 
will never know him." But he rejected  he r conclusio n tha t Robertso n suf -
fered fro m a  mental disease . 

He knows that I know that he is not crazy.... And he knows that I under-
stand him—because I have dealt with Robertsons over the years, little Rob-
ertsons and big Robertsons. 

And I know everything about the condition of life that made him exactly 
what he i s and wha t h e i s going to be . . .. Th e publi c a t large will never 
understand. But there are people who do. Now, there is no basis for me to 
raise the insanity plea in this case, the insanity defense. 

Do you see what he is saying to his lawyers and what he is saying to the 
community? "I won't cop out." 

The judg e seem s t o b e sayin g tha t th e racis t condition s o f lif e tha t 
Robertson face d wer e on e o f th e cause s o f hi s crime , an d tha t th e whit e 
public does not understan d thi s tragedy. He , as a black man, understand s 
the rage  that cause d Robertso n t o kill . He also understands th e pride tha t 
caused Robertson t o refuse a n insanity defense. Judge Robinson ma y have 
been wron g abou t whethe r o r no t th e defendan t wa s sufferin g fro m a 
mental disease , bu t h e certainl y understoo d wh y Robertso n coul d no t 
plead insanity . Th e judge knew tha t a n insanit y tria l would hav e expose d 
Robertson's lif e i n excruciatingl y painfu l way s to a  jury. Question s o f hi s 
sexual identity, his problems o f not feeling confiden t an d secur e as a black 
man, an d hi s treatment o f his own mothe r an d sibling s would hav e been 
revealed an d debate d i n th e contex t o f whethe r h e wa s crazy . Robertso n 
wanted a  publi c discussio n o n th e substanc e o f hi s philosophy—tha t 
white oppressio n coul d onl y be stoppe d throug h violence . H e wanted t o 
argue that his killing of Aleshire was the sane act of a man a t war. Robert -
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son feared tha t a  finding o f insanity would signify a  defect i n his characte r 
and woul d impeac h hi s philosophy . Therefore , h e ha d t o rejec t an y at -
tempt t o raise a  defense couche d i n terms o f insanity . 

At th e sentencin g hearing , th e defens e lawye r argue d tha t Robertso n 
needed help , not a  long prison sentence . The judge's response showe d hi s 
awareness of racism and hi s genuine regard fo r th e defendant . 

Don't you understand Mr. Robertson doesn't want your help. He doesn't 
need it because the only help that can be offered i s help that he completely 
rejected. That is what he is telling you H e would make it on his terms 
in his good time. That is what he has said. That is what his life has said... . 
He has the capacit y for insight . And he has a sensitivity, too , the likes of 
which fe w defendant s hav e abou t hi s predicament , no t jus t hi s persona l 
predicament, but his predicament generally. 

The judg e wen t o n t o indicat e tha t i f Robertson' s behavio r i n priso n 
showed a  change for th e better he would reduc e the sentence . 

The cas e wa s appealed , an d th e Cour t o f Appeal s fo r th e Distric t o f 
Columbia ordered that the trial court judge should supplement the recor d 
by conductin g a  ful l hearin g o n th e issu e o f insanity . Th e opinio n wa s 
written b y Chie f Judge  Davi d Bazelon . Judg e Bazelo n sai d tha t give n th e 
substantial indications o f mental disease, the court should have appointe d 
another lawye r a s amicus curia e t o ac t a s the court' s representative . Tha t 
lawyer could have cross-examined the government psychiatrist s and calle d 
witnesses i n behal f o f Robertson , i n spit e o f th e defendant' s objections . 
Judge Bazelo n wa s cognizan t o f th e raciall y charge d issues . He cite d tw o 
books, includin g Black  Rage  b y Grie r an d Cobbs , t o suppor t th e con -
tention tha t "whit e America n psychiatr y ha s it s . . . racis t stereotype s 
about th e blac k psychiatri c patient. " H e sai d tha t i n th e contex t o f thi s 
case i t was particularly importan t fo r th e onl y black psychiatris t involve d 
to testif y i n court . Th e cas e was sent bac k t o Judg e Robinso n fo r furthe r 
proceedings. 

Robertson ha d a  ne w attorne y an d consente d t o a n insanit y defense . 
However, onc e th e jury was seated an d voi r dir e began, Robertso n coul d 
not g o throug h wit h i t an d tol d th e judg e tha t h e refuse d a n insanit y 
defense "fo r persona l reason s o f a  quasi-politica l nature. " H e went o n t o 
state the following : " I stil l say I am no t insane . So , I cannot i n goo d fait h 

....
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and hono r o f the Unite d State s Constitutio n pursu e a n insanit y defense . 
. . . A s a Black man, I  made a  stand . . . whethe r o r no t I  am righ t i n th e 
eyes of the law." 

Judge Robinson conducte d a  full hearing , listening to the testimony o f 
Gullattee as well as numerous othe r psychiatrists , al l of whom were cross-
examined. Althoug h the y disagree d o n th e insanit y issue , they al l agree d 
that Robertson was competent to decide his own defense. The judge stated 
the defendant' s "crime s aros e i n par t ou t o f protes t . . . an d [he ] believe s 
that expositio n o f the insanity issue would denigrat e tha t protest. " Takin g 
all the testimon y int o consideration , relyin g o n hi s ow n persona l experi -
ences, an d givin g grea t weigh t t o Robertson' s persona l choice , th e judg e 
concluded tha t ther e was no basis for interjectin g th e insanity issue in th e 
face o f th e defendant' s opposition. 2 Robertso n wen t bac k t o priso n t o 
continue servin g his original sentenc e fo r murde r an d assaul t wit h inten t 
to kill . 

What did Thomas Robertson mea n when he said he rejected th e insan -
ity plea fo r "persona l reason s o f a  quasi-politica l nature" ? Thi s i s a  ma n 
whom th e judge describe d a s having a n unusua l sensitivit y an d capacit y 
for insight . Robertso n ha d bee n i n priso n fo r almos t si x years fro m th e 
time of the murder t o the time he made the above statement. Durin g tha t 
period i t is possible that he more clearly understood th e dual causes of his 
crime. On th e one hand, he was responding t o the domination o f a white 
racist world , an d o n th e other , h e wa s bein g propelle d b y hi s privat e 
demons. He must have recognized that killing a stranger because that ma n 
had white skin was not an articulated politica l act . But also understandin g 
the cumulativ e effect s tha t racis m ha d o n him , h e describe d i t a s "quasi -
political." 

Thomas Robertson's case lacked an important elemen t that was present 
in the two successfu l case s that wer e discussed earlier : In Jame s Johnson' s 
and Steve n Robinson' s case s ther e wa s a  contex t o f politica l suppor t 
around th e defendants . Th e Leagu e o f Revolutionar y Blac k Workers an d 
the Moto r Cit y Labor leagu e helped buil d a  defense committe e fo r John -
son, an d th e Malcol m X  Schoo l provide d grou p suppor t fo r Robinson . 
Also, both defendant s ha d lawyer s committed t o exposing an d explainin g 
the quasi-politica l natur e o f thei r crimes . I n Johnson' s case , hi s lawyer s 
clearly targeted th e institution s o f the Mississipp i plantatio n an d th e De -
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troit aut o corporations . I n Robinson' s case , I  spen t hour s wit h m y clien t 
explaining th e blac k rag e defens e an d promisin g hi m tha t I  woul d no t 
allow th e tria l t o degenerat e int o a  debat e betwee n psychiatrist s o n 
whether o r not he was crazy enough to be legally insane. One has to si t in 
court an d actuall y watc h a  personalit y b e peele d awa y laye r b y layer — 
exposing the sores and hidde n demons—t o appreciat e ho w traumatic a n 
insanity defens e i s fo r th e defendant . Johnso n an d Robinso n wen t int o 
their trial s confiden t tha t thei r dignit y a s black me n woul d b e respecte d 
and protecte d eve n i n th e framewor k o f a n insanit y defense . Robertso n 
did not have this faith. We do not know whether this was due to the lack of 
a defense committe e o r suppor t group , the failure o f his court-appointe d 
attorneys, o r hi s expresse d distrus t o f the lega l system . Fo r whatever rea -
sons, he made a  reasonable choice . A black rag e defense woul d hav e ha d 
little chance of succeeding, and i f not done carefully i t would have left hi m 
with n o self-estee m an d n o sens e o f manhood , bot h o f which h e woul d 
need to survive the many years he would serv e in prison . 

The secon d cas e tha t help s u s analyz e whe n a  blac k rag e defens e i s 
appropriate i s the heavil y publicized an d controversia l Lon g Islan d com -
muter trai n massacre . O n Decembe r 7 , 1993 , Colin Ferguson , a  thirty -
seven-year-old Jamaica n immigrant , boarde d a  commute r trai n goin g 
from Manhatta n t o Lon g Island . Afte r th e trai n ha d crosse d th e borde r 
into suburban Lon g Island, he got ou t o f his seat and pu t a  bullet int o th e 
back o f th e hea d o f a  middle-aged man . The n h e walke d dow n th e aisl e 
firing hi s nine-millimeter semi-automati c pisto l int o passengers . He fired 
twenty-five bullet s befor e thre e passenger s wer e abl e t o disar m him . H e 
had killed six people and wounded nineteen . As he lay on th e floor  o f the 
train he said, "Oh, my God, what have I  done?" 

Notes found o n Ferguson and in his home showed a man obsessed with 
race an d hi s religiou s mission . Th e previou s year , he ha d writte n a  lette r 
expressing hi s sens e o f martyrdom : " I a m no t th e Chris t bu t wil l suffe r 
death to the delight of many who are offended b y the truth which I  speak; 
for I  have dare d t o challeng e th e integrit y o f a  bruta l an d unjus t syste m 
and i n doin g s o hav e als o offende d th e slave s o f th e system. " 
A note foun d i n hi s pocket afte r th e arres t blame d racis m fo r hi s action . 
He wrot e tha t hi s "reason s fo r thi s [were ] Adelph i Universit y racism , 
EEOC racism, Workmen's Compensatio n Board , and racis m o f Governo r 
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Cuomo's staff... . Additiona l reason s fo r this : Racism b y Caucasians an d 
Uncle To m Negroes. " H e als o blame d "Chines e racism, " "s o calle d civi l 
rights leaders," "the sloppy running o f the numbe r 2  train," and "corrup t 
'Black' attorney s wh o no t onl y refuse d t o hel p m e bu t trie d t o stea l m y 
car." H e sai d tha t h e ha d "spared " Ne w Yor k Cit y ou t o f "respec t fo r 
Mayor David Dinkins. " 

Due t o a  combination o f factors , th e Ferguso n cas e exploded int o th e 
headlines. First of all, it was a mass, random killing . These types of shoot -
ings always receive extensive news coverage, usually sensational i n nature . 
Second, i t took place in New York, the medi a capita l o f the world. Third , 
unlike almost al l previous mass slayings, which were perpetrated b y white 
men, thi s on e wa s don e b y a  blac k ma n wh o specificall y targete d whit e 
people. Indeed , muc h o f th e new s coverag e sai d Ferguso n ha d sho t onl y 
white people, although his victims included Asians and one black woman . 
The shootin g evoke d a  fea r tha t lie s dorman t i n th e whit e population , a 
fear tha t someday black people are going to turn o n them in mass retribu -
tion fo r years of slavery and discrimination . Int o this already feverish mi x 
of race , fear , an d medi a competitio n steppe d attorne y Willia m Kunstler . 
Kunstler, who recently passed away at the age of seventy-six, was America's 
most recognizabl e radica l lawyer . Hi s lon g histor y o f high-profil e case s 
and hi s eloquence , brilliance , wit , an d passionat e commitmen t t o socia l 
justice made him a  favorite o f the media. The fact tha t he practiced ou t o f 
a New York office an d wa s a  master o f sound bite s increased hi s visibility 
with the press. He and hi s younger partner , Ronal d Kuby , began t o repre -
sent Ferguson . 

At a  press conference Kunstle r sai d h e was going to us e a  "black rage " 
defense. Later , Kunstle r admitte d tha t h e was shocked by the level of out -
rage hi s commen t ha d caused : " I neve r realize d ho w sensitiv e thos e tw o 
words were. Many people, black and white took the position tha t we were 
saying tha t an y black gu y that ha d rag e i n hi s hear t becaus e o f the treat -
ment o f blacks in this country could kil l with impunity , which i s not wha t 
we meant a t all." 3 

Kunstler5s words sparke d a  national debat e ove r the legitimacy o f suc h 
a defense . H e appeared o n nationa l televisio n an d i n nationa l magazines . 
Psychiatrists, socia l welfar e workers , counselors , polic e officers , lawyers , 
professors, columnists , an d reporter s al l weighe d i n wit h thei r critiques . 
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The benefi t wa s that thi s defens e receive d a n exposur e an d a  recognitio n 
that wer e lon g overdue . Th e downsid e wa s tha t mos t o f th e debat e wa s 
superficial an d negative . Bel l hook s describe d th e "carnivalesqu e aur a 
[that] surround s th e publi c debat e aroun d blac k rage " and harshl y criti -
cized Kunstle r an d Kuby . In Killing  Rage, Ending Racism,  sh e accuse d th e 
two defense lawyer s of using a defense tha t made all  black rage pathologi -
cal. That is , in he r eyes , Kunstler an d Kub y were saying that blac k rag e i s 
an illness—i t i s lega l insanity . Thi s denigrate s th e legitimat e feeling s o f 
black anger a t injustice . 

In addition, white commentators repeatedl y argued tha t th e black rag e 
defense was a misguided justification o f group violence. In an exchange of 
letters to the editor in the New York  Times, an outraged writer complaine d 
that th e defens e vindicate d violenc e base d o n bein g a  member o f a n op -
pressed group and therefore coul d be used to justify Jew s killing Arabs, or 
Indians killing whites. Kunstler an d Kub y responded : 

What we are mounting is a traditional insanity defense, long recognized in 
our law, with "blac k rage" triggering December' s massacre . Our approac h 
is similar t o th e utilizatio n o f the battered women' s syndrome , th e post -
traumatic stress syndrome and the child abuse syndrome in other cases to 
negate criminal accountability... . 

Our suggestion to [those ] others who misrepresent or distort, either de-
liberately or out of ignorance, is that they await the expert testimony to be 
presented by both sides at Mr. Ferguson's trial before springing to ill-formed 
conclusions. I f . . . "freedo m lie s in acknowledgin g responsibility, " i t also 
lies in waiting for all the facts. 

Kunstler and Kuby never meant to suggest that al l black anger and rag e 
is evidence of insanity. Unfortunately, n o one heard the black rage defens e 
in th e complexit y wit h whic h the y woul d hav e presente d i t a t a  trial . I t 
was neve r hear d becaus e thei r clien t wante d nothin g t o d o wit h i t an d 
fired them . Ferguso n wrot e a  letter t o th e judge i n whic h h e said , " I wil l 
represent mysel f pro se, henceforth a t al l future hearings . I again state tha t 
I have never accepte d a n insanit y defense , an d certainl y no t th e so-calle d 
'black rage' insanity defense." He refused t o meet with the defense psychi -
atrist an d accuse d his lawyers of conspiring agains t him . 

Kunstler aske d th e judg e t o reconside r hi s rulin g tha t Ferguso n wa s 
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competent to stand trial , stating that the defendant ha d grown more delu -
sional, paranoid , an d obsessive , believe d h e receive d message s directl y 
from God , an d claime d h e was not involve d i n the shooting o n th e train . 
However craz y Ferguson seemed , th e cour t rule d tha t h e satisfie d th e re -
quirements o f competency : (1 ) h e understoo d th e proceeding s agains t 
him, and (2 ) he could assist in his own defense. Ferguson eventually repre-
sented himself , a s wa s hi s constitutiona l right . Th e cour t appointe d a n 
attorney to aid him throughout th e proceedings. At trial Ferguson denie d 
that h e ha d sho t anyone , statin g tha t a n unidentifie d whit e ma n stol e a 
pistol out of his bag as he slept on the train. Of course, the Nassau Count y 
jury found hi m guilty . 

The day after th e verdict—in a  turnabout indicatin g Ferguson's menta l 
instability—he asked Kunstler and Kuby to represent him on appeal. Kun-
stler sai d h e woul d argu e tha t Ferguso n ha d bee n incompeten t t o stan d 
trial, an d tha t th e tria l showe d tha t h e coul d no t moun t a  coheren t de -
fense. Kunstle r wen t o n t o sa y that Ferguso n understoo d tha t "blac k rag e 
is no longe r a n issue " in th e case , but tha t th e issu e o f insanity would b e 
the basis for th e appeal . 

The Ferguson case is a good example of why a black rage defense shoul d 
not be used ever y time an angry , mentally unbalanced blac k person com -
mits a  crime. Many people, both blac k an d white , initially viewed Fergu -
son's crime as a reaction to racial oppression. Given the American experi -
ence, thi s wa s no t a n unreasonabl e interpretatio n o f th e awfu l crime . 
However, a s more fact s cam e to ligh t i t became clea r tha t Ferguson' s cas e 
lacked a n essentia l ingredien t a  tria l lawye r look s for—th e potentia l fo r 
empathy. 

The first element a  lawyer looks at in a black rage psychiatric defense i s 
the nature o f the crime. Colin Ferguson committe d a  violent act . His was 
not a  crime agains t property , i t was a mass murder . Although suc h a n ac t 
suggests insanity, i t also terrifies juror s an d make s any chance o f acquitta l 
a longshot . 

The secon d elemen t t o analyz e i s th e objec t o f th e crime . Here , th e 
shootings were essentially random. True , the victims were chosen primar -
ily because the y were white . But they were stil l random shooting s i n tha t 
none of the victims had any prior relationship with the defendant. I n thei r 
letter t o th e editor , Kunstle r an d Kub y analogize d thei r defens e t o th e 
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battered woma n defens e an d th e chil d abus e defense . Bu t thos e defense s 
are base d o n th e defendant' s strikin g ou t a t th e actua l perso n wh o ha s 
harmed her . In fact , i n those defenses th e defendants hav e been physicall y 
and/or sexuall y abused by the person they attack. That logical and power -
ful nexu s is missing in Ferguson's mass attack on people he did no t know . 

The third element to weigh is whether or not there is a concrete connec-
tion betwee n th e crim e an d racia l oppression . I n Jame s Johnson' s situa -
tion, th e institutiona l racis m o f Chrysle r Corporatio n manifeste d itsel f 
in concret e act s o f discriminatio n agains t Johnson , an d h e responde d b y 
shooting people a t the very workplace where he had suffere d humiliatio n 
and injustice . Mayb e Kunstle r woul d hav e unearthe d particula r an d per -
suasive instance s o f racia l discriminatio n agains t Ferguson , bu t ther e di d 
not seem to be any discussed in the media coverage. Some of the "reasons" 
Ferguson gav e for th e shootings, such as the racism o f Adelphi Universit y 
and th e Workers ' Compensatio n Board , were neve r backed u p with facts . 
Even Kunstle r wa s circumspec t abou t th e so-calle d discrimination , de -
scribing i t a s "rea l o r imagined. " I t i s a  fac t tha t Americ a i s a  white -
dominated society , an d stud y afte r stud y ha s show n tha t Africa n Ameri -
cans ar e subjecte d t o act s o f disrespec t an d discriminatio n i n way s an d 
with a  frequency tha t whit e peopl e just d o no t fathom . Bu t whe n a  ma n 
kills si x peopl e an d wound s ninetee n others , a  lawye r canno t expec t t o 
rely on th e general racism o f society to explain the act . 

A fourth elemen t i n determining whether t o use a black rage defense i s 
the client's personal life. In the successful tria l of Steven Robinson, we saw 
a man who refused t o consider himself a victim, who refused welfare , wh o 
related well to people, and who tried over and over again to succeed befor e 
he temporaril y cracke d u p an d robbe d a  bank . Ferguson' s backgroun d 
seems to be one in which he blamed hi s failures o n everythin g and every -
one bu t himself . On e forme r landlad y describe d hi m a s follows : "Coli n 
had a  problem with people in general. I wouldn't cal l it black rage. He had 
a proble m wit h peopl e wh o coul d achiev e thing s i n lif e tha t h e couldn't . 
. . . Othe r people' s successe s were hi s failures . I  don' t thin k i t mattere d i f 
you wer e blac k o r white. " A coworke r sai d h e "jus t didn' t lik e anybody " 
and tha t h e calle d Mexican s "wetbacks, " Asians "ric e eaters, " and a  black 
woman datin g a  whit e ma n a  "nigger-bitch. " Ferguson' s note s expresse d 
his hatred o f other peopl e and hi s inability to accep t responsibilit y for hi s 
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problems. A  lawyer arguin g fo r Ferguso n migh t sa y tha t thi s hatre d an d 
blaming of others are evidence of his paranoia and insanity. Although tha t 
is true, i t i s not evidenc e o f racia l oppression . An d i t i s certainly no t th e 
kind o f clien t a  jury o r th e publi c ca n identif y with . Usin g a  black rag e 
defense fo r a  ma n suc h a s Ferguso n send s a  messag e tha t a n individua l 
has n o responsibilit y fo r hi s crimina l behavior . I t i s a  superficial , wrong -
headed, blame-everything-on-racis m message . Thi s i s jus t th e kin d o f 
message that blacks as well as whites reject . 

Another negativ e facto r i n Ferguson' s persona l histor y was that h e di d 
not fit  th e mode l o f a  disadvantage d perso n strugglin g t o surviv e i n th e 
face o f racism . H e wa s bor n int o a n upper-clas s famil y i n Jamaica . Hi s 
Cuban-born father , Vo n Herma n Ferguson , wa s managin g directo r o f a 
multimillion-dollar pharmaceutica l company . Ferguson went to one of the 
finest private high school s in Jamaica . After hi s father die d i n a  car crash , 
Ferguson wa s unabl e t o succee d a t th e pharmaceutica l company . Feelin g 
that hi s brother ha d receive d specia l treatmen t an d tha t h e ha d bee n cu t 
out o f the business, he left fo r th e United States . 

One basis for his black rage defense might have been the stress Jamaican 
immigrants feel when coming from a  black society into a white-dominated 
society. A  study b y Jamaica n psychiatris t Fredric k Hicklin g documente d 
the unusuall y hig h incidenc e o f schizophreni a foun d i n Jamaican s wh o 
lived i n th e Unite d State s an d Grea t Britai n an d conclude d tha t "institu -
tional racism " was a  major facto r i n th e illnesses . Bu t sinc e Ferguso n re -
jected th e insanit y defense , th e publi c onl y hear d o f Hickling' s wor k i n 
passing. Th e overwhelmin g perceptio n wa s tha t becaus e Ferguso n cam e 
from a  privileged background h e had n o justifiable caus e to complain . 

A fifth  an d crucia l elemen t i s whether o r no t th e clien t ca n testify . I n 
Robinson's an d Johnson' s case s th e client s agree d wit h th e defense , wer e 
capable o f testifying , an d wer e abl e t o elici t positiv e feeling s fro m th e 
jurors. In William Freeman' s case, he had become so mentally deteriorate d 
that h e coul d no t testif y an d ma y no t hav e eve n understoo d wha t wa s 
taking place . Ferguson' s paranoi a an d delusion s mad e hi m a n unlikel y 
candidate to testify. Kunstle r and Kub y therefore face d the unenviable task 
of putting fort h a  defense wit h politica l implication s withou t th e hel p o f 
their client . 

The en d resul t wa s a  clien t wh o wa s totall y oppose d t o hi s lawyers ' 
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strategy an d antagonisti c towar d them . I t i s no t unusua l fo r paranoi d 
defendants t o projec t thei r fear s ont o thei r lawyers and t o accuse the law-
yers of railroading them or conspiring with the district attorney to convic t 
them. Lawyer s have even been physicall y attacked b y defendants the y ar e 
representing. These are problems dedicated attorneys must face when rep-
resenting insane people. But i f a client is too craz y to help the lawyers pu t 
together a  blac k rag e defense , thi s shoul d b e a  neo n warnin g sig n tha t 
maybe this defense i s inappropriate . 

Reviewing the factor s i n Ferguson' s case , we see a defendant wh o con -
sidered himsel f a  victim, blamed everyon e else for hi s failings, cam e from 
a highl y privilege d background , coul d no t poin t t o concrete , persuasiv e 
instances o f racia l discrimination , ha d sho t twenty-fiv e peopl e wh o ha d 
no specifi c relationshi p t o hi s suffering , an d wa s hostil e t o a n insanit y 
plea. All the element s weighed i n favo r o f not usin g a  black rage defense . 
Such a defense would have failed in the courtroom. However , this critique 
should not imply agreement with the trial judge's decision to allow Fergu-
son, a demented soul , to represent himself. He was entitled to be defende d 
by an attorney who coul d have raised a  traditional insanit y claim . 

How the black rage defense an d Ferguson' s case played out in the cour t 
of public opinion i s harder to assess. There were reports of African Ameri -
can student s cheerin g speakers who favorabl y describe d Ferguson' s actio n 
as an outburs t agains t racism. Many commentators supporte d th e idea o f 
a black rage defense. A survey by the National Law  Journal showed that 68 
percent o f black s an d 4 5 percent o f white s believe d tha t a  "compelling " 
defense coul d be made based on the rage caused by racism. Other minori -
ties wer e abl e t o relat e t o th e defense . Fo r example , Sherida n Murphy , 
director o f th e Florid a chapte r o f th e America n India n Movement , wa s 
quoted a s saying , "I f thing s don' t begi n t o tur n around , I  thin k w e will 
see a  lo t mor e act s o f blac k rage , India n rag e an d Chican o rag e i n thi s 
country."4 

But the negative comments and editorial s outweighed the positive. The 
African America n an d Jamacia n communitie s bot h seeme d t o b e split , 
with man y peopl e fearin g tha t th e defens e woul d pla y int o stereotype s 
about thei r criminalit y an d woul d b e see n a s justification b y thos e wh o 
refused t o tak e individua l responsibilit y fo r thei r actions . Th e fac t tha t 
much o f th e medi a wa s negativ e shoul d no t lea d t o th e conclusio n tha t 
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the defens e wa s wrong . An y strateg y tha t challenge s establishe d dogm a 
will receiv e harsh criticism . Bu t th e fac t tha t th e African America n com -
munity generall y wa s no t supportiv e o f Ferguso n i s mor e problematic . 
This failur e o f suppor t indicate s a  fla w i n th e defense . Th e blac k rag e 
defense i s suppose d t o educat e an d enlighten . I t i s a  wa y o f exposin g 
racism and showin g the terrible effects i t has on the human psyche . If the 
facts o f the crim e an d o f the defendant' s lif e blind peopl e t o th e messag e 
that racial oppression is a catalyst to crime, then the defense is counterpro-
ductive. 

Defending peopl e wh o commi t crimina l act s i s usuall y a n unpopula r 
undertaking. Th e strateg y a  lawye r employ s i n defendin g a  perso n wh o 
has killed, whether i t be James Johnson o r Coli n Ferguson , should no t b e 
determined b y newspape r editorial s o r popularit y polls . Bu t th e leve l o f 
public support and the nature of criticism must be given serious consider -
ation i n decidin g whethe r t o us e a  black rag e defense . I n Johnson' s cas e 
there was strong, visible, organized suppor t i n th e black communit y an d 
in the auto plants. This support reflecte d people' s gut-level understandin g 
of ho w racis m ha d affecte d Johnso n specifically . I t als o reflecte d th e so -
phistication o f the defense , which was able to open people' s minds t o th e 
effects o f race and class oppression. When the defense, prosecution, judge, 
and jur y walke d throug h th e Eldo n plan t an d sa w autoworker s visibl y 
express thei r suppor t o f Johnson , i t confirme d fo r the m th e trut h o f hi s 
black rage defense. In contrast, there was no such truth i n Ferguson's case. 

There were two typical reactions to Ferguson's crime. Many thought h e 
was just a crazy person who went berserk. Others believed he had planne d 
to kill white people as a way of dealing with hi s hate and hi s own failures . 
Neither reactio n sa w racism a s a  significant causa l factor . Althoug h ther e 
was a certain leve l of sympathy i n the black community , i t did no t trans -
late into support . 

Further impediments were caused by the media frenzy around the case, 
which mad e i t difficul t t o communicat e a  meaningful blac k rage defense . 
As bel l hook s noted , " A comple x understandin g o f blac k rag e will  no t 
emerge with this case as spectacle, it is already being designed to invalidat e 
the realit y o f blac k respons e t o racism. " Mos t case s d o no t affor d th e 
opportunity to publicize the defense strategy. But an incident like the Long 
Island commuter train shootings creates pressure on the attorneys to enter 
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into a  sick symbioti c relationshi p wit h th e medi a i n whic h th e attorney s 
receive airtime an d pres s coverage but mus t produc e shallo w sound bite s 
and controversia l statements . Fo r example , Kub y wa s widel y quote d a s 
saying, "The more the white community fears African Americans , the bet-
ter." Thi s i s a  foolis h tria l strategy . A  jury tha t fear s th e defendan t i n a 
black rag e cas e i s a  jury tha t will  convict . I t i s als o a  counterproductiv e 
political philosophy . A n electorat e tha t fear s black s will  vot e fo r "thre e 
strikes an d you'r e out " laws , nonunanimou s juries , an d law-and-orde r 
public officials . A  whit e communit y tha t fear s Africa n American s will 
build prison s instea d o f schools . Maybe  Kuby' s quot e wa s take n ou t o f 
context, but tha t i s the danger o f playing the media game in the middle o f 
a controversia l case . 

Lawyers shoul d ste p bac k fro m th e medi a furor . A  lawye r mus t firs t 
establish a  strong relationshi p wit h th e client , on e tha t win s ove r th e cli -
ent's confidenc e an d allow s th e attorne y t o delv e deepl y int o th e client' s 
life an d uneart h hi s o r he r authentic , live d experience s o f racia l oppres -
sion. Then th e psychiatri c exper t ca n be brought i n t o examin e th e clien t 
and determin e whethe r ther e i s a sound psychologica l basi s fo r th e blac k 
rage defense. After thes e steps are accomplished, a  fact-oriented, individu -
alized, sympatheti c strateg y ma y be possible . I f i t is , then th e lawye r ca n 
consider releasin g th e concep t o f a  black rag e defens e t o th e media , an d 
can explain the defense i n that specifi c cas e to community activists . 

An alternative , whic h shoul d b e considere d seriously , i s t o avoi d th e 
media, maintain the element of surprise, and tes t the strategy in the cruci -
ble o f th e courtroom . Throwin g th e medi a th e bon e o f "blac k rage " in -
stead o f preparing a  thorough, personalize d strateg y based o n th e poten -
tial fo r empath y wil l resul t i n a  spectacl e tha t cheapen s th e blac k rag e 
defense an d set s back the cause of racial understanding an d equality . 


