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Abstract: Tort liability for failure to “age gate” is a promising legal response to the
public health hazards of Al social media, sports gambling, and other digital spaces. Tort
liability for failure to “age gate” hinges liability for harms to minors on an app’s failure
to take reasonable steps to prevent minors from gaining access or otherwise to apply
appropriate governance rules, such as privacy-protective default settings or ensuring
genuine parental consent. While no one legal response is a panacea, tort liability for
failure to age gate carries several distinctive advantages that make it a particularly
promising option at this stage of an evolving regulatory challenge. These advantages
include avoiding section 230 preemption, mitigating First Amendment barriers,
ensuring fit with existing tort doctrine, assessing technical viability, and minimizing
harms to innovation. The relative insulation of the tort system from industry manip-
ulation as compared to legislative processes, and consistency with the need to balance
prevention with access in regulating addictive technologies are added bonuses.

Keywords: tort law; public health; social media; gambling; First Amendment; law
and technology

1 Introduction

From railroads to cars to chemicals, new inventions have brought previously
unimagined benefits alongside previously unimagined harms. The question of how
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law can best mitigate the harms of new technologies without diminishing their
benefits is never easy to answer, requiring a choice among legal actors, regulatory
mechanisms, and goals.1 That choice is made, moreover, not by one all knowing, good
faith actor (as scholarship often assumes®) but by a myriad of incompletely-
coordinated institutional actors working under emerging, evolving, uncertain con-
ditions and subject to industry-subsidized efforts to distort the information and
political environments to favor industry interests whether they align with public
interests or not.?

This dynamic is now playing out around the regulation of digital spaces such as
Al social media, and sports gambling apps. Public health harms associated with these
and other new technologies are prompting a range of legal actors to consider re-
sponses, from state legislatures to courts to federal agencies.* Such harms have also
entered the popular conversation led by books including Jonathan Haidt’s Anxious
Generation and David Courtwright’s Age of Addiction alongside documentaries like
The Social Dilemma.® Industry, for its part, has incentives to invest in shaping both
the information environment and political outcomes to serve industry interests,
which history suggests will mean preserving the status quo regulatory environment
or shifting any changes to entrench industry market power.® And even without that
complicating force, legal actors’ work in responding to the public health concerns
around digital technologies is made more difficult by the newness of these tech-
nologies and the distinctive, incompletely understood benefits and harms, and reg-
ulatory challenges and opportunities that come with them. Indeed, clear categories
of digital technologies have not yet formed — what exactly is “social media,” — and
constructing such categories is in part the work of law.”

1 Jonathan B. Wiener & Barak D. Richman, Mechanism Choice, in Rsca. Hanpsook on Pus. L. 363, 365-69
(Daniel A. Farber & Anne Joseph O’Connell eds. 2010) (listing regulatory mechanisms to correct
market failure).

2 Eric Posner & Adrian Vermeule, Inside or Outside the System?, 80 U. Cu1. L. Rev. 1,743 (2013).

3 See generally Tromas O. McGarity & WEeNDY E. WaGNER, BENDING Science: How SpeciaLl INTERESTS CORRUPT
PusLic HeaLTH REsEARcH (2012).

4 Seeinfra Part IL.

5 See JonaTHAN HaIDT, THE ANX10US GENERATION: HOW THE GREAT REWIRING OF CHILDHOOD Is CAUSING AN EPIDEMIC OF
MENTAL ILLNESS (2024); Davip T. CourTWRIGHT, THE AGE oF AppictioN: How Bap Hasits BEcaMmE Bic Business (2019);
THE SociaL Dicemma (NetrLIX 2020).

6 Gaia BERNSTEIN, UNWIRED: GAINING CONTROL OVER ADDICTIVE TECHNOLOGIES (2023).

7 This essay does not attempt to articulate any clear categories and uses the terms “digital tech-
nologies” and “digital spaces” as broad catchalls in recognition that further categorical conceptu-
alization would need to play out within the development of particular regulatory approaches, such as
tort doctrines. That said, our core focus is to address the behavioral public health harms raised
around digital technologies including social media, sports betting apps, and Al, especially concerns
around “addictive design.” See Matthew B. Lawrence & Kevin Yan, Moral Panic or Public Health
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This symposium contribution explores one particularly promising legal
response to the public health hazards of AL social media, sports gambling, and other
digital spaces: tort liability for failure to “age gate,” that is, tort liability for harms to
minors stemming from an app’s failure to take reasonable steps to prevent minors
from gaining access or otherwise to apply appropriate governance rules, such as
privacy-protective default settings or ensuring genuine parental consent.® “In
simplest terms, age gating only means that age serves as the triggering condition for
governance rules: if [age], then [governance rules].”® While no one legal response is a
panacea, tort liability for failure to age gate carries several distinctive advantages
that make it a particularly promising option at this stage of an evolving regulatory
challenge. These include avoiding Section 230 preemption, mitigating First Amend-
ment barriers, fit with existing tort doctrine, technical viability, minimizing harms to
innovation, the relative insulation of the tort system from industry manipulation as
compared to legislative processes, and consistency with the need to balance pre-
vention with access in regulating addictive technologies.

The contribution proceeds in three parts. It first offers background on public
health concerns around digital technologies, possible legal vehicles for protecting
public health in digital spaces, and the considerations relevant to the choice of
regulatory vehicles. It then elaborates on the advantages of tort liability for failure to
age gate as alegal tool for regulating Al social media, sports betting, and other digital
technologies.

Crisis? Lessons from Drugs and Gambling for “Addictive Design,” 48 Seartie U. L. Rev. 623, 63035 (2025)
(addressing use of term “addictive” to describe subset of public health harms associated with new
digital technologies); Matthew B. Lawrence, Public Health Law’s Digital Frontier: Addictive Design,
Section 230, and the Freedom of Speech, 4 ]. Free Speec L. 299 (2023).

8 Courts might consider liability for failure to implement other governance seams based on trig-
gering conditions other than age. For example, failure to implement geo-fencing, which depends
upon geolocation to trigger jurisdictionally determined online governance rules. Or the triggering
condition might be other reliable indicators of vulnerability for which heightened safeguards might
be necessary.

9 “Age gating is a type of governance seam, in that some mechanism for assessing age generates
friction at a sociotechnical border, boundary, or interface in order to enable ... governance. The
available mechanisms and associated frictions vary, as do the potential governance rules. It is
important to clarify at the outset that age gating is not limited to binary allow/disallow rules. To the
contrary, governance rules can be quite nuanced and varied based on the context. For example, being
below a particular age may trigger a parental consent requirement, set a privacy or security default,
or prohibit access to services or content altogether. In simplest terms, age gating only means that age
serves as the triggering condition for governance rules: if [age], then [governance rules].” Noah
Apthorpe, Brett Frischmann & Yan Schvartzshnaider, Online Age Gating: An Interdisciplinary Eval-
uation, Yaik J. L. & Tecu. 2-3 (forthcoming 2025). On governance seams more generally, see Brett
Frischmann & Paul Ohm, Governance Seams, 37 Harv. J.L. & Tech. 553 (2023).
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2 The Complex Regulatory Challenge of Digital
Public Health

In 2025, there is growing concern that the companies that design and operate new
digital technologies are doing less than they reasonably could to mitigate the various
sorts of public health harms — from distracted driving and parenting to gambling
addiction to eating disorders associated with algorithmically-directed consumption
of “pro-ana” (pro anorexia) content — that come with these technologies.'® With that
concern have come a variety of efforts to use law to forcibly require these tech
companies to do more. These efforts include consumer protection and tort suits in
state and federal court to enacted and proposed legislation, federal agency regula-
tion, public school phone bans, and guidance recommending ways parents and users
can reduce the harms of digital technologies themselves." Of particular significance
to this analysis are the lawsuits — pursuing a variety of claims — alleging children
were harmed by “addictive design” or other design features of social media,'? sports

10 See, e.g., U.S. Orr. oF THE SURGEON GEN., SociaL MEDIA AND YouTH MENTAL HEALTH: THE U.S. SURGEON GENERAL’S
Apvisory 8  (2023)  https://www.hhs.gov/sites/default/files/sg-youth-mental-health-social-media-
advisory.pdf (warning that social media platforms can increase “body dissatisfaction” and eating
disorders and decrease self-esteem, especially among teenage girls). For much stronger claims about
humanity’s techno-social dilemma and the problem of engineered addiction, see Brett Frischmann &
Evan Selinger, Re-Engineering Humanity (2018).

11 See Gaia Bernstein, Gatekeeping Screentime: Configuring the Regulation of Addictive Technologies
and Kids’ Privacy Rights, 69 ViLL. L. Rev. 949, 959-963 (2025) (describing different models of technology
regulation for children including the “tech liability model” which holds these companies responsible
and the “Parent Gatekeeper Model” which shifts the burden to the parents, before ultimately
asserting that a “hybrid” approach is best); Lawrence, Digital Frontier, supra note 7; See also Dana
DiFilippo, N.J. Legislators Propose Punishing Social Media Companies for Kids’ online Addiction, N.J.
Monitor (Feb. 22, 2023), https://newjerseymonitor.com/2023/02/22/n-j-legislators-propose-punishing-
social-media-companies-for-kids-online-addiction/(describing addictive design legislation in Cali-
fornia, Maryland, Minnesota, and New Jersey); Mary Clare Jalonick, Congress eyes new rules for tech,
social media: What’s under consideration, KETV (May 8, 2023), https://www.ketv.com/article/whats-
under-consideration-congress-eyes-new-rules-for-tech-social-media/43821405  (describing  hills
pending in the United States Senate, including a requirement that minors have the option to “disable
addictive product features”); In re Social Media Adolescent Addiction/Pers. Inj. Prod. Liab. Litig., No.
4:22-MD-03047-YGR, 2023 WL 2414002, at *1 (N.D. Cal. Mar. 8, 2023); Social Media Cases, No. JCCP 5255,
Lead Case 22STCV21355, Order on Defendants’ Demurrer to Master Complaint and Three Short Form
Complaints (Cal. App. Dep’t Super. Ct.) (Oct. 13, 2023).

12 See Matthew B. Lawrence & Avraham R. Sholkoff, Addictive Design and Social Media: Legal
Opinions and Research Roundup, Harv. L. Perrie-FLom C1r (Oct. 14, 2024), https://blog.petrieflom.]law.
harvard.edu/2024/10/14/addictive-design-and-social-media-legal-opinions-and-research-roundup/.
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gambling," and Al apps.' Several of these suits have survived motions to dismiss and
are now in discovery.

This range of efforts and the concerns underlying them is surveyed in a devel-
oping literature that spans the fields of privacy, tort law, technology law, First
Amendment law, medicine, public health, and even antitrust.’®

From an advocacy perspective there is perhaps little difference among these
potential types and sources of regulation except insofar as some may offer greater
prospects for success (however the advocate defines it), others lesser such prospects.
From the perspective of a reformer seeking ways to bring law to bear to address a
perceived public health crisis, each of these potential regulatory tools is another
possible mechanism to solve this problem, and, so, worth exploring.'® From an

13 Complaint at 5, Scanlon v. DraftKings, Inc., No. 2484CV01099 (Mass. Super. Ct. filed Dec. 8, 2023)
(marketers of a “known addictive product” such as DraftKings should be required to take “special
precautions” to minimize addiction risk); see generally Sean Gregory, The Man Who Took on Big
Tobacco Has a New Target: Sports Betting, TIME, Jan. 27, 2025, https://time.com/7209769/sports-
betting-gambling-addiction-richard-daynard-lawsuit/ (discussing the lawsuit and noting the increase
in call to problem-gambling hotlines, domestic violence, and foreclosure of homes due to the increase
in and pervasiveness of sports betting).

14 Complaint at 2-3, Garcia v. Character Techs., No. 6:24-cv-01903 (M.D. Fla. filed Oct. 22, 2024)
(alleging that the creators defectively designed a generative Al chatbot in a way that deliberately
harms young children); see also Garcia v. Character Techs., No. 6:24-cv-01903 (M.D. Fla. filed May 21,
2025) (denying Character’s motion for summary judgment).

15 See, e.g., James Niels Rosenquist et al., Addictive Technology and Its Implications for Antitrust
Enforcement, 100 N C. L. Rev. 431, 441 (2022); Kyle Langvardt, Regulating Habit-Forming Technology,
88 FornHaM L. Rev. 129, 152 (2019); Matthew P. Bergman, Assaulting the Citadel of Section 230 Immunity:
Products Liability, Social Media, and the Youth Mental Health Crisis, 26 Lewis & Crark L. Rev. 1,159
(2023); Ileana Thompson, Influenced into Addiction: Using the Multi-District Litigation Against Opioid
Companies As A Framework for Social Media Companies, 76 Fep. Comm. L.J. 37 (2023); Nancy Costello
etal., Algorithms, Addiction, and Adolescent Mental Health: An Interdisciplinary Study to Inform State-
Level Policy Action to Protect Youth from the Dangers of Social Media, 49 Awm. J. L. Mep. 135 (2023); Matt
Lawrence, Addiction & Liberty, 108 CorneLL L. Rev. 259 (2023); Matt Lawrence, Public Health Law’s
Digital Frontier: Addictive Design, Section 230, and the Freedom of Speech, 3 J. Free Speect L. 299 (2023);
Brett Frischmann & Susan Benesch, Friction-in-Design Regulation as 21st Century Time, Place, and
Manner Restriction, 25 Yale J. L. & Tech. 376 (2023); Elizabeth M. Jaffe, Algorithms, Filters, and
Anonymous Messaging: The Addictive Dark Side of Social Media, 23 J. High Tech. L. 260 (2023); Zephyr
Teachout, The Roberts’ Supreme Court’s Decision on Netchoice Was Righteous, Nation (July 2, 2024);
Neil Richards & Woodrow Hartzog, Against Engagement, 104 B U. L. Rev. 1,151 (2024); Brett Frischmann
& Evan Selinger, Re-Engineering Humanity (2018); Rebecca Aviel et al., From Gods to Google, 134 YaLE
L.J. (2024); Matthew Lawrence et al., What Courts Are Asking Medicine About Social Media, JAMA
(2025). On the interaction of privacy and public health generally, see Yafit Lev-Aretz & Aileen Nielsen,
Privacy as a Matter of Public Health, 26 Sci. & TecH. L. Rev. 1 (2025).

16 As Frischmann and Selinger described and diagnosed in their book, Re-ENGINEERING HumanTy, the
public health crisis is incredibly complex and still is part of a broader set of complex wicked problems
described as Humanity’s Techno-Social Dilemma. There is no single solution or panacea. Rather, a set
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industry perspective, meanwhile, each front is another place to bring persuasive,
economic, epistemic, and political power to bear either to preserve the status quo
and prevent regulation or to steer regulation in a direction favorable to industry,
such as locking in market share.

From a public interest perspective, however, the question of which legal actor,
imposing which sort of regulation (tort, consumer protection, licensure, etc.), may be
very important. Legislators or administrators are theoretically better positioned
than courts to tailor regulation to prompt the right industry incentives or
behavior — on a welfarist economic view, this would presumably mean forcing
industry to internalize externalities without unduly stifling innovation. On the other
hand, legislators and administrators may be worse positioned than courts to resist
industry lobbying pressure to preserve the status quo or use regulation to create
barriers to entry. And separate from the type of actor, the legal requirements they
impose come with different mixes of costs and benefits — licensure is effective but
administratively burdensome, liability is less administratively taxing but may be
under- (or over-) enforced. And so on.

In deciding among legal tools to address a particular variety of activity, it can be
useful to focus pragmatically on the distinctive features of that activity."” Three
considerations have been raised around digital technologies that may be particularly
important for the selection of regulatory vehicle in this domain. First, some credit a
partial regulatory vacuum created by Section 230 of the Communications Decency
Act as itself having played an essential role in online innovation.”® From this inno-
vation maximalist perspective, even modest additional regulation of digital tech-
nologies as they now exist might harmfully chill the experimentation necessary to
develop the new digital technologies of the future. For reasons we elaborate upon
below, we believe this view is significantly overstated,"® but it is nonetheless a

of interdependent and hopefully mutually reinforcing governance institutions and mechanisms is
probably necessary. Our modest goal here, given this, is to explore the fit between tort liability for
failure to age gate and a cluster of public health problems associated with minors and attributable to
digital tech centered around addictive design.

17 See Matthew B. Lawrence & David Pozen, Drug Scheduling as Institutional Design, 139 Harv. L. Rev
(forthcoming 2026) (manuscript at 13-26), https://papers.ssrn.com/sol3/papers.cfm?abstract_
1d=5213542 (describing pragmatic methodological approach to institutional design that begins with
distinctive features of regulated activity).

18 47U S C. §230(b) (2) (stating congressional purpose “to preserve the vibrant and competitive free
market. . . for the Internet and other interactive computer services”). See also Kassandra C. Cabrera,
Analysis of Section 230 Under A Theory of Premises Liability: A Focus on Herrick v. Grindr and Daniel v.
Armslist, 29 U. Mia. Bus. L. Rev. 53, 65 (2021) (arguing that Section 230, rather than leading to good-faith
moderation policies by social platforms, has instead brought “passive bystander-like conduct”).

19 Infra Part IL.C.1.
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powerful one that looms large in any discussion of regulation of digital technologies.
Those who do subscribe to it view regulation of industry behavior, especially new
behavior (new and different technologies and apps), as particularly worrisome in the
long term, whatever the short-term costs and benefits.

Second, there are legitimate concerns that sports gambling apps, social media,
and Al can be designed in ways that foster compulsive use and addiction.”® Indeed,
former tech industry executives have suggested that some industry players know-
ingly employed “operant conditioning” techniques used in slot machines - like
intermittent reinforcement and variable reward — to “hijack” users’ brains and
thereby sustain use.”! These efforts appear to have been successful. More than half of
Americans report being “addicted” to their smartphones.?” While prior reporting has
focused on social media and gambling, similar concerns are emerging around Al
chatbots. Contrast the pleas of Al chatbot users for restored access to their “loved
ones” after generative Al chatbot character.ai cut off access to an early model due to
concerns about harms to users, on the one hand, with a lawsuit brought against the

20 See sources cited supra note 14; Lawrence & Yan, https://digitalcommons.law.seattleu.edu/sulr/
vol48/iss3/4/(defending use of term “addiction” and “addictive design” given nature of concerns). On
dopamine and addiction, see Marcello Solinas et al., Dopamine and addiction: what have we learned
from 40 years of research, ]. NevraL Transm. 126, 481-516 (2019). See generally Natasia Dow ScHOLL,
Avprction BY DEesioN: MacHINE GaMBLING IN Las VEeas (2012); Frischmann & Selinger, supra note 14
(examining these and other techniques for engineering human behavior and beliefs, referred to
generally as techno-social engineering of humans).

21 Issie Lapowsky, Eric Schmidt: Social Media Companies ‘Maximize Outrage’ for Revenue, ProtocoL
(Jan. 6, 2022) https://www.protocol.com/bulletins/eric-schmidt-youtube-criticism (accessed via https://
archive.ph/wkp2]) (discussing comments from former Google CEO and Alphabet chairman who
asserted that social media companies are designed to “maximize outrage” and play into the
“addiction capabilities of every human”); Olivia Solon, Ex-Facebook President Sean Parker: Site Made
to Exploit Human Vulnerability, Guarbian (noting that former Facebook President Sean Parker
asserted that the Facebook “like” button was intended to provide “a little dopamine hit” and is a
“social validation feedback loop” that exploits a human psychological vulnerability) https://www.
theguardian.com/technology/2017/nov/09/facebook-sean-parker-vulnerability-brain-psychology;
SHARON BeGLEY, CAN’T JusT Stop: AN INvEsTIGATION OF CompuLsions 107 (2017) (quoting former game pro-
grammer Jamie Madigan that intermittent reinforcement in video games is “incredibly effective at
making people keep playing because of how the dopamine-based reward circuitry works”); Paul
Lewis, “Our Minds Can Be Hijacked”: The Tech Insiders Who Fear a Smartphone Dystopia, GUARDIAN
(Oct. 6, 2017) (quoting Loren Brichter, engineer who designed the “pull to refresh” worries that “pull-
torefresh is  addictive”)  https://www.theguardian.com/technology/2017/oct/05/smartphone-
addiction-silicon-valley-dystopia.

22 John Shumway, Study Finds Nearly 57 % Of Americans Admit To Being Addicted To Their Phones,
KDKA News (Aug. 30, 2023) https://www.chsnews.com/pittsburgh/news/study-finds-nearly-57-of-
americans-admit-to-being-addicted-to-their-phones/.
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company on behalf of a 14 year old user whose compulsive use allegedly contributed
to his suicide, on the other.”® Addictive design poses its own particular regulatory
challenges, simultaneously creating industry incentives to target youth to foster the
development of lifelong compulsions, increasing industry incentives to distort the
information environment to discourage or impede regulation, and decreasing the
effectiveness of command-and-control style regulations directed at compulsive
users.*

Third, the newness of social media, sports betting and other gambling apps, and
generative Al — and the continuing, breakneck pace of evolution in digital technol-
ogies — exacerbates the uncertainty that always surrounds new technologies. While
debates linger about the exact effects of “second hand smoke,” for example, the
uncertainty about fundamentals that clouded regulation of tobacco in the 1960s and
1970s is long gone; cigarettes have largely remained cigarettes. The same could be
said of railroads or automobiles — these developments brought uncertainty at first
due to their novelty, but they became familiar with time. Several decades into the
emergence of digital technologies, by contrast, they remain an area of fundamental
change and evolution. Uncertainty about their costs and benefits, and uncertainty
about the right regulatory approach to reap their benefits while mitigating their costs
seems poised to remain a regulatory fact of life in this domain for the foreseeable
future.

For example, this uncertainty underlies a debate about whether the significant
evidence that some digital technologies contribute to compulsive use is sufficient to
be judged as “causal” in medical parlance, “causal” for the purposes of particular
legal theories, or supportive of policymaking. This uncertainty in turn necessitates
not only more evidence development but careful attention to the evidentiary stan-
dards relevant to different disciplines and contexts. The evidentiary standard that
medicine might demand to find clinical causation, for example, is generally more
stringent than either civil liability’s “more likely than not” standard or the standard a

23 See Claire Boine, The AI Act Manipulation Gap, 39 Emory INT’L L. Rev (forthcoming 2025) (high-
lighting how Al chatbots can “enable manipulation” by reflecting human emotions); Complaint at 32—
33 Garcia v. Character Techs., No. 6:24-cv-01903 (M.D. Fla. filed Oct. 22, 2024) (noting that the user had a
“harmful dependency” on the chatbot which led to him refusing to engage in any activity that would
take him away from engaging with the AI chatbots).

24 Lawrence & Pozen, supra note 16 (summarizing “prohibition problem” with regulation of
addictive products).

25 Chizimuzo T.C. Okoli et al., Abstract, Secondhand tobacco smoke exposure and susceptibility to
smoking, perceived addiction, and psychobehavioral symptoms among college students, 64 J. Am. CoLL.
HeactH 96 (2016)  https://pme.ncbi.nlm.nih.gov/articles/PMC5523056/#:~:text=Among%20never%
2Dsmokers%2C%20SHS%20exposure,greater%20psychobehavioral%20symptoms%200£%
20exposure.
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parent or policymaker would wish to employ in deciding whether a regulation was
appropriate.” Consider the fact that medicine did not recognize gambling addiction
as a potential mental illness until 1980 and an actual such illness until 2013*’—public
health concerns around gambling had, of course, supported state and federal re-
strictions beginning more than a century prior.”®

A comprehensive comparative examination of potential regulatory options for
addressing the public health risks of digital technologies in light of these consider-
ations of innovation, addictiveness, and uncertainty would be useful, but such a
project is beyond the scope of this symposium contribution. More modestly, in the
Part that follows, we highlight several promising features of one particular regula-
tory option - tort liability for failure to age gate.

3 Tort Liability for Failure to Age Gate as a
Promising Approach

Pending state and federal court actions alleging that “addictive design” by social
media companies hurt particular children in particular ways raise a plethora of
claims, from violation of consumer protection statutes to defective design through
products liability claims.”® Among these, a few lawsuits have raised a particular
claim: That social media companies tortiously failed to age gate their apps, that is,
despite awareness of risks to youths and despite adopting policies forbidding youth
use, the companies failed to take reasonable steps to prevent minors from using their
apps or accessing harmful features.*

26 Matthew Lawrence et al., What Courts Are Asking Medicine About Social Media, JAMA (2025).
27 Nancy M Petry et al., An Overview of and Rationale for Changes Proposed for Pathological
Gambling in DSM-5, 30 J. GamBLING Stup. 493 (2014).

28 E.g., JouN Ross BROWNE, REPORT OF THE DEBATES IN THE CALIFORNIA CONVENTION ON THE FORMATION OF THE STATE
CONSTITUTION, IN SEPTEMBER AND OCTOBER, 1849 91 (1850) (statement of Rep. Hoppe) (“[Gambling] penetrates
to the domestic circle. . . destroy[ing] the happiness of families, and fall[ing] with a particular weight
upon the widow and the orphan.”); see also John Dinan, The State Constitutional Tradition and the
Formation of Virtuous Citizens, 72 Temp. L. Rev. 619, 650 (1999) (describing role of corruption and
“concern [] about the vices they fostered” in constitutional amendments); see also id (collecting
sources); United States v. Edge Broad., 509 US. 418, 426 (1993) (“[Rlather [gambling] falls into a
category of ‘vice’ activity that could be, and frequently has been, banned altogether.”).

29 Gaia Bernstein, Keynote Address: The Movement to Protect Kids from Addictive Technologies
(2024), in 48 Seartie U. L. Rev. 613.

30 See, e.g., Inre Soc. Media Adolescent Addiction/Pers. Inj. Prods. Liab. Litig., 702 F. Supp. 3 d 809, 849
(N.D. Cal. 2023) (noting that the defectively designed aspects of social media platforms are focused on
the age of young children such as an accurate assessment of their ages); Complaint, Rodriguez v. Meta
Platforms, Inc., No. 3:22-CV-00401 (N.D. Cal. Jan 20, 2022) (“As designed, Defendants’ products are not
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This particular sort of regulation — reliance on the tort system overseen by courts
to insist apps take sufficient steps to discourage use by minor users, like a pool owner
putting a fence around their pool to keep trespassing neighborhood kids from
drowning - is a particularly promising one, for several reasons.

3.1 Legally Viable

To start, unlike many possible reforms, encouraging age gating through the tort
system is legally viable. Tort liability for failure to age gate can readily avoid the
limits of Section 230, be made consistent with constitutional limits on regulation of
expression, and be made to fit with existing tort theories.

3.1.1 Section 230

For years social media platforms and other internet service providers have operated
free from much state regulation due to the preemptive effect of Section 230 of the
Communications Decency Act, a federal law that provides immunity from state laws
that would treat internet service providers as the publishers of third party content.*
Absent federal legislative change, this statutory barrier stands as a substantial regu-
latory obstacle to legal checks. For example, in V.V. v. Meta Platforms, a family sued
Snap for having allegedly recommended their 15-year-old daughter chat with a sexual
predator who went on to blackmail and abuse her.* The court found the case barred
by Section 230, insofar as it would have based liability for Snap on its promotion to the
minor of particular content, namely, interaction with the sexual predator.

In ongoing lawsuits adjudicating various claims against social media companies
for contributing to harms to minors, however, courts have begun to trace the limits of
Section 230's immunizing reach in this context. In particular, multiple courts have
found that state regulation of content-neutral platform activity — platform activity
that does not itself discriminate among third-party content (such as by promoting or
failing to censor such content) — is not barred.*® This approach sidesteps lingering,

reasonably safe because they do not provide for adequate age verification by requiring users to
document and verify their age and identity.”).

31 Louis M. Shaheen, Section 230’s Immunity for Generative Artificial Intelligence, 15 SeattLE ]. TECH.,
Exv't & InNovatioN L. 1 (2024).

32 V.V, v. Meta Platforms Inc., (Conn. Super. Ct. Waterbury Dist. Feb. 16, 2024), https://scholarblogs.
emory.edu/proflawrence/files/2024/08/2024.02.16-MEMORANDUM-OF-DECISION-RE-MOTION-TO-
STRIKE-14341.pdf

33 Inre: Soc. Media Adolescent Addiction/Pers. Inj. Prods. Liab. Litig., 702 F.Supp.3 d 809, 834 (N.D.
Cal. 2023) (defendants could “address their duty without changing what they publish”); Social Media
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open questions about whether Section 230 applies to “matchmaking” and person-
alization; regardless whether Section 230 applies to matchmaking and personaliza-
tion, it does not apply to platform (design) choices that do not discriminate among
third party content at all.

Failure to age gate can easily fit within this safe harbor from Section 230 pre-
emption. This approach presupposes liability on the platform’s conduct - its failure
to include a particular design feature — and that conduct itself is not related to
content.** So long as the trigger for the requirement to age gate itself is content
neutral, it is difficult to frame failure to age gate as doing what Section 230 forbids,
namely, treating a platform as the provider of third-party content (Section 230 is
more likely to limit such a claim if the trigger for age gating is itself specific third-
party content, however, like “indecent content” or “violent content.”®). It follows
that multiple courts in pending cases have allowed claims targeting platforms’
parental controls and provision of access to minors to proceed to the merits, denying
platforms’ motions to dismiss on Section 230 or First Amendment grounds.*

3.1.2 Constitutional

Focusing on a failure to age gate can also avoid constitutional objections that have
hindered other regulatory approaches. In Netchoice v. Moody, the Supreme Court

Cases, No. JCCP 5255, Lead Case No. 22STCV21355, 2023 WL 6847378 (Cal. Super. Ct. L.A. County Oct. 13,
2023) (“Section 230 bars liability only if the cause of action seeks to impose liability for the provider’s
publication decisions regarding third party content — for example, whether or not to publish and
whether or not to depublish.”); In re Zoom Comms. Inc. Privacy Litigation, 525 F. Supp. 3d 1017, 1033 (N.
D. Cal. 2021) (“Content-neutral claims do not challenge the harmfulness of third-party content.”). See
generally Lawrence, Public Health Law’s Digital Frontier, (discussing cases); see also Frischmann &
Benesch, supra note 14 (on content neutral friction-in-design regulation).

34 Cf. Shaheen, supra note 31 at 24 (asserting that a law using premises liability framework could
allow for creators, providers, who give the public access to these tools “to take monetarily and
administratively reasonable steps to prevent that generative artificial intelligence from communi-
cating to users incorrect, harmful, or untrue information)”; Allison Zakon, Optimized for Addiction:
Extending Product Liability Concepts to Defectively Designed Social Media Algorithms and Overcoming
the Communications Decency Act, 2020 Wis. L. Rev. 1107 (2020).

35 See Noah Apthorpe et al.,, supra note 9 at 8-13 (forthcoming 2025) (discussing content-based,
capability-based, and vulnerability-based triggers for age gating along with regulatory barriers
associated with content-based age gating).

36 SeelnreSoc. Media Adolescent Addiction/Pers. Inj. Prods. Liab. Litig., 702 F. Supp. 3 d 809 (N.D. Cal.
2023); Garcia v. Character Techs., Inc., No. 6:24-cv-1903-ACC-UAM, 2025 U S. Dist. LEXIS 96947 (M.D. Fla.
May 20, 2025).
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noted that a platform’s editorial choices in amplifying, arranging, or censoring
content can themselves constitute expression that is protected by the First Amend-
ment’s guarantee of freedom of speech.*” That finding does not make it impossible to
regulate such choices, but it makes it very difficult to do so because in order to
support a restriction of expression a state must satisfy stringent legal tests of
constitutional interest and fit.*®

Tort liability for failure to age gate can avoid or satisfy constitutional objections
in four ways. First, so long as the trigger for the requirement to age gate is itself not
content discriminatory,® it is difficult to make an argument that, from an app’s
perspective, forbidding or permitting access by minors is an expressive
act — certainly such conduct is far removed from the editorial choices the Supreme
Court recognized as constituting editorial expression in Moody. Should a court
scrutinize a content-neutral age gate under the First Amendment, this favors in-
termediate scrutiny. Second, this is especially so when age gating merely entails
technical measures to make more effective a bar on use by minors already included
in an app’s terms of service. One could perhaps imagine an app under certain
circumstances arguing that inclusion of posts by minors is an aspect of its editorial
discretion — that it intends to express an inclusiveness of all voices, including minors,
for example.*® But it is hard to imagine how an app could argue that tort liability
premised on its failure reasonably to effectuate its own prohibition on minor use
interfered with its expressive choices. Third, courts routinely apply generally-
applicable tort theories to expressive conduct without separately assessing whether
tort law, as applied, impermissibly restricts expression.*!

Fourth and perhaps most fundamentally, even where a court finds that age
gating implicates the freedom of speech, states would have strong arguments that
requiring age gating satisfies tests of interest and fit (especially if courts were to
apply intermediate scrutiny, as the Supreme Court did to a state law requiring age

37 Matthew Lawrence, Supreme Court Endorses Neutrality Triangulation Approach to Constitu-
tionality of Platform Regulation, BaLkiNization (Aug. 22, 2024) https://balkin.blogspot.com/2024/08/gh05.
html (describing the “neutrality triangulation framework” supported by the Supreme Court to
applying the First Amendment to content moderation).

38 Adam Candeub, Editorial Decision-Making and the First Amendment, 2 ]. Free Speech L. 157 (2022).
39 Apthorpe et al., supra note 34.

40 The speculation above is offered in the spirit of predicting arguments platforms might develop.
For such an app, regulators would surely respond that requiring age gating itself did not interfere
with the apps editorial choices about including or promoting minor voices, even if a law directly
targeted at stifling or limiting such expression did so.

41 The tort of assault, for example, depends almost entirely on expressive acts.
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gating for online obscenity in Free Speech Coalition v. Paxton***%). Courts have long
recognized state compelling interests in protecting the health and psychological
wellbeing of minors.* Requiring age gating tracks neatly with these existing state
interests.

3.2 Fit with Existing Tort Theories

Failure to age gate also plausibly fits within existing tort theories. Discussed below
are a sampling of such theories, with particular emphasis on products liability,
premises liability, and attractive nuisance.

3.2.1 Products Liability

A first tort theory that might be employed to hold an app liable for failure to age gate
is products liability.** To assert a claim under products liability law, an item must be
considered a covered “product.” A product is tangible personal property distributed
commercially for use or consumption.*> Nontangible items can be considered
products if their use is “sufficiently analogous” to the distribution and use of personal
property.*® When originally written, the authors of the Third Restatement of Torts
noted that courts may eventually assess whether digital software is considered a
product.’ The aim of products liability law is to incentivize manufacturers to
execute the “proper care” and deter the production and ultimate use of goods
developed defectively.*®

42 Seee.g.Prince v. Massachusetts 321U S. 158, 166 (1944); Globe Newspaper Co. v. Superior Court, 457
U S. 596, 607 (1982) (“A state’s interest in safeguarding the physical and psychological well-being of a
minor is compelling.”) (internal quotations omitted); New York v. Ferber, 458 U S. 747, 757 (1982)
(noting that legislation to protect the “physical and emotional well-being” of children could be
sustained even when potentially infringing on constitutional rights); Lipscomb v. Simmons, 962 F.2 d
1,374, n.12 (9th Cir. 1992) (“When acting to protect children, the state enjoys unusually broad powers.
... the state’s heightened power when it acts to protect children is predicated on the fact that it is
assuming responsibility for young people who lack the competence to protect themselves.”).

43 Free Speech Coalition v. Paxton, slip op. at 27 (June 27, 2025).

44 Zakon, supra note 34 at 1121-27 (discussing products liability and social media platforms as a
mechanism for overcoming §230 issues).

45 ResTATEMENT (THIrD) oF Torts: Prop. Lias. § 19 (Awm. L. Inst. 1998).

46 Id.

47 Id. at cmt. d, intangible personal property

48 T. Randolph Beard et al., Tort Liability for Software Developers: A Law & Economics Perspective,
27]. MarsHALL ]. Comput. & Inro. L. 199, 204 (2009).
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The applicability of products liability principles to social media, and by exten-
sion other digital technologies, is currently a central point of contention in litigation.
Courts that have held social media apps to be “products” have allowed design-based
claims, including claims for failure to age gate, to proceed into discovery.** On the
other hand, other courts have found that social media apps are not properly
considered “products,” and so refused to allow products liability claims to move
forward.>

Specifically, in Patterson v. Meta Platforms,™ plaintiffs survived a motion to
dismiss on a products liability theory. The plaintiffs asserted that the social media
platforms “intentionally designed their products to frustrate the exercise of
parental responsibility.”** It is feasible, the plaintiffs asserted, for these platforms
to design an application that not only makes it more difficult for children under 18
to access it, but also to require explicit parental consent to access it.>* (We agree, as
we elaborate below.).

49 Patterson v. Meta Platforms, Inc., No. 805896/2023, 2024 Misc. LEXIS 2312 at *12-13 (N.Y. Sup. Ct.
Mar. 18, 2024); Garcia v. Character Techs., Inc., No. 6:24-cv-1903-ACC-UAM, 2025 U S. Dist. LEXIS 96947
(M.D. Fla. May 20, 2025).

50 In re Coordinated Proceeding Special Title Rule 3.550 Soc. Media Cases, 2023 Cal. Super.
LEXIS 76992.

51 Complaint, Patterson v. Meta Platforms, Inc., No. 805896/2023 (N.Y. Sup Ct. filed May 12, 2023).
52 Complaint at 115, Patterson v. Meta Platforms, Inc., No. 805896/2023 (N.Y. Sup Ct. filed May 12, 2023).
53 In separate but related work, Frischmann and colleagues argue that consent, including parental
consent, should satisfy a “demonstrably informed consent” standard. See Brett Frischmann and
Sarah Rajtmajer, A Defense of Demonstrably Informed Consent in Privacy Governance, draft, pre-
sented at Privacy Law Scholars Conference (2025); Brett Frischmann & Moshe Vardi, Better Digital
Contracts with Prosocial Friction-in-Design, Jurimetrics (forthcoming 2025) (arguing for demon-
strably informed consent for contracts), available at https://ssrn.com/abstract=4918003; Brett M.
Frischmann, Amicus Briefin Chilutti versus Uber (Supreme Court of Pennsylvania) (January 06, 2025),
available at https://ssrn.com/abstract=5084775.

In a comment filed with NY AG’s office as part of an advanced notice and comment rulemaking for
New York’s Stop Addictive Feeds Exploitation (SAFE) for Kids Act, Frischmann recommended that in
its implementing regulations, the State define parental consent to mean demonstrably informed
consent. This legal standard would put the burden on the party drafting and designing the consent
mechanism (in this case the social media company) to generate reliable evidence that a person (in this
case, the parent) actually understands the terms to which the person agrees (in this case, granting
permission to social media platforms to provide the parent’s child with an addictive feed or overnight
notifications). For unequivocally substantively important terms like these, requiring actual
comprehension, rather than notice and assent, is both feasible and normatively desirable. The
mechanisms would involve friction-in-design where performing tasks, such as answering questions,
to generate the required evidence. There are many different possible implementations, and in his
comments, Frischmann did not specify the best or preferable methods. Arguably, it is not even
necessary for the NY Office of Attorney General, charged by the legislature to promulgate regulations
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The Patterson complaint notes that while this safer, age-gated product design
exists, the social platforms “chose to ignore or disregard it” and maintained the
defective design to earn higher profits.>*

Similarly, in In re Social Media Adolescent Addiction Litigation, the Northern
District of California found that the defendant platforms owe plaintiff users of their
social media platforms duties because of their status as product makers.”® The
Northern District compared tangible products such as parental locks on bottles
containing prescription medicine to protect young children as analogous to the
defective parental controls on Snapchat, Instagram, and TikTok. The court also
acknowledged that the similarities between the Lyft Mobile application character-
ized by a Florida appellate court as a product and the age defects plaintiffs alleged as
present in the social media applications.>®

Further, in a footnote, citing the Third Restatement, the Northern District sug-
gested courts should look to public policy factors in defining a “product.”®” This
analysis could include “the public interest in life and health,” as well as, among
others, “the justice of imposing the loss on the manufacturer who created the risk
and reaped the profit.”*® As discussed previously, the Supreme Court has recognized
that states have a general interest in protecting the health and well-being of chil-
dren.® These interests often include the psychological well-being of minors, pre-
venting drug addiction, and public health.®® Tort liability can serve as a way for
parents and family members to protect their own children. It can also serve as a way
for states themselves, under parens patriae to seek remedies for the children in their
states.®! Ultimately, for the Northern District, “The alleged defects concern children’s

implementing the statute, to do so either. Simply defining and explaining the standard should suffice
to spur testing, innovation, and eventually judicial evaluation.

54 Complaint at 114, Patterson v. Meta Platforms, Inc., No. 805896/2023 (N.Y. Sup Ct. filed May 12, 2023).
55 InreSoc. Media Adolescent Addiction/Pers. Inj. Prods. Liab. Litig., 702 F. Supp. 3 d 809 (N.D. Cal. 2023).
56 Id.; See also Brookes v. Lyft Inc, No. 502019CA004782XXXXMB, 2022 WL 19799,628 at *2-3 (Fla. Cir.
Ct. Sep. 30, 2022) (applying the Lyft Platform to products liability law by asserting that Lyft (a) “made
the design choices” to the application (b) placed it into the marketplace and thus is not immune from
such claims); McGillis v. Dep’t of Econ. Opportunity, 210 So. 3d 220, 223 (Fla. Dist. Ct. App. 2017) (calling
Uber a “multi-faceted product.”).

57 702 F. Supp. 3d at n.5

58 Id. at n.5.

59 Seee.g.New York v. Ferber, 458 U S. 747, 757 (1982); Planned Parenthood v. Danforth, 428 U S. 52, 75
(1976) (noting the state’s “broader” authority to regulate the activities of children then adults).

60 Matthew Lawrence, Cognitive Compelling Interests, 128 CoLum. L. Rev. F. 100 (2025).

61 See e.g. Press Release, Att’y Gen. Letitia James, Attorney General James and Multistate Coalition
Sue Meta for Harming Youth (Oct. 24, 2023) https://ag.ny.gov/press-release/2023/attorney-general-
james-and-multistate-coalition-sue-meta-harming-youth.
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well-being and safeguards to ensure adequate parental oversight of their online
activities. As such, they advance the public’s interest in young people’s well-being.”**

By contrast, in Social Media Cases, the California Superior Court held that social
media platforms are not products because — using language from the restate-
ment — they are not “tangible; one cannot reach out and touch them.”®® The court
found that products liability is a common law doctrine focused on addressing
unanticipated harms by mass market manufacturing of items. Social media plat-
forms are thus not tangible products because they lack well-defined, anticipated
functions.®* The court reasoned that “without the foundational element of a static
product from which ordinary consumer expectations or benefits from use of the
product can be discerned, there is no reasonable basis for applying the tests for
whether a product is defective.”%>

3.2.2 Premises Liability

Social media apps might properly be understood as “products,” but if not, might they
be considered “premises” for purposes of tort law?% One argument is that because
the essence of the business model of platforms such as Instagram or Snapchat in-
volves the invitation of users to use their space, along with awareness and control of
the platform the user lacks, the answer may be yes.®” Premises liability is a

62 702 F. Supp. 3d at n.5.

63 In re Coordinated Proceeding Special Title Rule 3.550 Soc. Media Cases,LEXIS 76992 at *43 (Cal.
Super. Oct. 13, 2023).

64 2023 Cal. Super. LEXIS 76992; Ziencik v. Snap, Inc., 2023 WL 2638314, at *4 (C.D. Cal. Feb. 3, 2023)
(“Snapchat is more like a service than a product, and services are not subject to the laws of strict
products liability.”); See also Danny Barefoot, William Oxley & Meghan Rohling Kelly, Social Media
Firms Navigate Product Liability Claims, Broomeerc L (Sept. 28, 2022) (highlighting that courts in
California and Texas have found that state products liability law encompasses only “tangible goods”
and not websites or social media platforms) https://news.bloomberglaw.com/us-law-week/social-
media-firms-navigate-product-liability-claims.

65 See Cabrera, supra note 18 at 76, (arguing that premises liability can be extended to the “online
context”); see also Louis M. Shaheen, supra note 31 at 23-25 (applying premises liability to regulating
artificial intelligence); Lara Putnam & Jena Martin, Everything New Is Old Again: The Coming Met-
averse, Platforms As Premises, and Addressing Harms That Occur Behind the Veil of Scale, 27 Yare J. L.
& Tecu. 151, 225-229 (2025) (applying premises liability to “engineered space”).

66 In re Coordinated Proceeding Special Title Rule 3.550 Soc. Media Cases, LEXIS 76992 at *60 (Cal.
Super. Oct. 13, 2023).

67 Lara Putnam & Jena Martin, Everything New Is Old Again: The Coming Metaverse, Platforms As
Premises, and Addressing Harms That Occur Behind the Veil of Scale, 27 Yale J. L. & Tech. 151, 223 (2025)
(analogizing the social media user relationship to an innkeeper and guest). There is a rich literature
on cyberspace as place, why it matters that people resort to spatial metaphors to describe their
subjective experiences and interactions online, and why it matters that businesses design their
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negligence claim in which a person states that their injuries occurred from a de-
fendant’s failure to maintain property in a “reasonably safe condition.” Under pre-
mises liability, liability for third parties is only imposed by the courts if the conduct is
“reasonably foreseeable.”®® To prove a claim for premises liability, a plaintiff must
prove, broadly speaking, that a defendant had knowledge or recognition of artifi-
cially created danger on his property and failed to warn the plaintiff about it.*°
Premises liability can apply differently depending on the “status” of the person on the
land; (a) an invitee (a property owner owes the highest duty); (b) licensee; and a
(c) trespasser (lowest duty).”

Scholars have made vigorous arguments that platforms such as Facebook and
Twitter, and even the Metaverse are similar to the physical places mentioned in the
Restatement.”’ Others have posited that websites which showcase third-party con-
tent could be liable under such liability only if they do not take preemptive measures
due to potential harm.”

For instance, those who upload content to these platforms could be considered
“invitees,” which would make those in charge of them subject to more stringent
requirements to protect the users.”> One example of such a site is ChatGPT.” Because
OpenAl is theoretically not aware of every piece of content produced by the platform,
but is aware of “some obvious” harmful activity, it could take steps to address it. If it
did address it, it could potentially use premises liability as a defense.” If it does not,
potential plaintiffs harmed could potentially argue that OpenAlI did not fulfill its duty

virtual spaces to inculcate and leverage those relationships. See, e.g., Putnam & Martin at 170 n.50
(collecting literature exploring “space as place”).

68 Shaheen, supra note 31 at 23; Restatement (Second) of Torts cmt. f. ( Am. L. Inst. 1965).

69 Restatement (Second) of Torts § 343 (Am. L. Inst. 1965).

70 The Third Restatement has largely done away with this tripartite characterization of duties of
landowners, but the Second Restatement is still widely recognized in many jurisdictions. See
generally Robert S. Driscoll, The Law of Premises Liability in America: Its Past, Present, and Some
Considerations for Its Future, 82 Notre Dame L. Rev. 881 (2006).

71 See e.g. Sandy Steel, Rethinking Digital Privacy in Tort, JorweLL (Nov. 12, 2024) (reviewing TsacHr
Keren-Paz, EcaLitariaN DicitaL Privacy: IMace-Basep ABusk anND Bevonp (2023)), https://torts.jotwell.com/
rethinking-digital-privacy-in-tort/(asserting that social media platforms have similar control over
“virtual spaces” as landowners due over occupied land); Lara Putnam & Jena Martin, supra note 63 at
225 (applying premises liability to the metaverse). Rebecca Crootof argues that with the increase in
platforms that do involve the physical environment, such as baby monitors, fridges, and home
alarms, tort law should nonetheless apply because of this physical aspect. See Rebecca Crootof,
Introducing the Internet of Torts, Law and Political Economy Project (July 6, 2018) https://Ipeproject.
org/blog/introducing-the-internet-of-torts/

72 See e.g. Shaheen supra note 31 at 23-24; Cabrera, supra note 18 at 76-77.

73 Steel, supra note 68

74 Shaheen, supra note 31 at 23-24.

75 Id.
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to take affirmative care. As this discussion illustrates, premises liability applies
differently depending on the “status” of the person on the land; (a) an invitee (a
property owner owes the highest duty); (b) licensee; and a (c) trespasser (lowest
duty).”® In Rodriguez v. Meta Platforms, Inc., the plaintiffs argue that an 11 year old
who committed suicide after becoming addicted to Snapchat and Facebook should be
treated as an “invitee” for purposes of premises liability, thus requiring a heightened
duty of care toward users. Specifically, the Rodriguez case is a wrongful death action
in which an 11 year old allegedly became addicted to Snapchat and Facebook and
then eventually committed suicide. The complaint asserts many claims under
products liability law, negligence, and products liability. For instance, the complaint
alleges that the social media platforms “designed, manufactured, marketed, and sold
products that were unreasonably dangerous because they were designed to be
addictive and detrimental to mental health of children to whom the Defendants
knowingly marketed their products.””’ The complainant further alleges that the
defendants failed to adequately verify the ages and identities on their platforms.”®
Moreover, other aspects of the complaint focus on the addictive design of these social
media applications. The complaint states that Meta and Facebook deliberately
designed its features to cause the brains of children to release dopamine bringing
them “euphoria.””® However, this euphoria is short lived. As soon as the dopamine is
released, the children’s minds “downregulate” the number of dopamine receptors
that are stimulated and become dejected.?® The complaint further asserts that
addictive use of social media by children is “psychologically and neurologically
analogous to addiction to internet gaming disorder.”®!

Among other issues, the complaint in Rodriguez asserts premises liability claims.
The complaint alleges that because Meta compares its platforms to “physical places”
to reap financial benefits in its own marketing and promotion materials, it is similar
to the brick-and-mortar businesses discussed in the Restatement. In this context, the
complaint asserts that the youth social media users should be considered business
invitees.

76 The Third Restatement has largely done away with this tripartite characterization of duties of
landowners, but the Second Restatement is still widely recognized in many jurisdictions. See
generally Robert S. Driscoll, The Law of Premises Liability in America: Its Past, Present, and Some
Considerations for Its Future, 82 Notre DaMe L. Rev. 881 (2006).

77 Complaint, Rodriguez v. Meta Platforms, Inc., No. 3:22-CV-00401 (N.D. Cal. Jan 20, 2022)

78 Complaint, Rodriguez v. Meta Platforms, Inc., No. 3:22-CV-00401 (N.D. Cal. Jan 20, 2022) (“As
designed, Defendants’ products are not reasonably safe because they do not provide for adequate age
verification by requiring users to document and verify their age and identity.”).

79 Id

80 Id.

81 Id.
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3.2.3 Attractive Nuisance

A tort doctrine with particular relevance to the failure of an app that nominally
forbids use by children — and knows itself to include features that can be harmful to
children - is that of attractive nuisance.®” If an owner maintains a device or ma-
chinery of an “unusually attractive nature” that attracts children, the owner ap-
pears to, at least implicitly, invite these children onto their property. As a result,
these children are considered to be “rightfully on the premises.”®* A landowner can
be liable for physical harm for children trespassing caused by an artificial condi-
tion if (a) the landowner knows children are likely to trespass there, (b) the con-
dition is one the landowner knows will involve unreasonable risk of death or
serious harm to children, (c) children didn’t know the condition or realize the risk
of engaging with it, (d) the utility of maintaining the condition and burden of
eliminating danger is “slight” compared to the risk of the children who will
encounter it, and (e) a landowner fails to exercise reasonable care to protect the
children or eliminate danger entirely.®*

The classic example of an “attractive nuisance” is a swimming pool, and there
are numerous cases finding a swimming pool owner liable for harms to trespassing
children because of their failure to properly gate their pool to prevent access.*® The
comparison here to a social media, sports gambling, or an Al company’s failure to
take reasonable steps to prevent access by minors despite awareness of potential
harms to minors on their app is obvious. Like a swimming pool, social media can be a
place of joy, fulfillment, and community — benefits that justify even the serious risks
entailed. But, also like a swimming pool, the harms of social media can be sub-
stantially mitigated by putting a sensible gate around the pool to prevent unsuper-
vised access by minors. And, as with a person or entity building a swimming pool, a
person or entity building a digital app may have insufficient incentive to take such
sensible steps without the looming threat of tort liability.

In Rodriguez, along with premises liability, the plaintiffs also asserted claims
under this doctrine. The plaintiffs argue that the defendant social media platforms
specifically designed a product targeted toward young children but failed to provide

82 See Putnam and Martin supra note 61, at 226-27 (“[T]he law has been staunch in treating child
trespassers as distinct from adult trespassers.”) (alteration supplied).

83 See e.g. Texas Utilities Elec. Co. v. Timmons, 947 SW.2d 191 (Tex. 1997); Banker v. McLaughlin,
208 SW.2d 843, 847 (Tex. 1948).

84 Restatement (Second) of Torts § 339 (Awm. L. Inst. 1965).

85 See McWilliams v. Guzinski, 71 Wis. 2 d 57, 67 (Wis. 1976) (“Where the complaint alleges that a four-
year[-]Jold gained entrance to an insufficiently protected swimming pool located in a residential area,
it is sufficient to withstand demurrer.”); Samson v. O’Hara, 239 So. 2 d 151 (Fla. Dist. Ct. App. 1970);
Giacona v. Tapley, 428 P.2 d 439 (Ariz. Ct. App. 1967); King v. Lennen, 53 Cal. 2 d 340 (Cal. 1959).
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adequate protections.® They allege that Instagram and Snapchat knew these harms
were occurring but — using language from tort law — “failed to exercise ordinary care
owed” to underage “invitees” to prevent solicitation of sexual favors from older users
toward young girls.®’

One potential barrier to attractive nuisance for failure to age gate arises from the
term “artificial conditions” as characterized in the Restatement.®® Examples of such
conditions include “recreational structures” such as swimming pools, trampolines,
or tree houses.®”® Collections of such cases emphasize the physical and artificial
nature of the tort. For instance, claims involving insects and animals such as dogs or
horses have not proven successful because they are not considered artificial.*®
Further, “items” are generally not considered to be attractive nuisances.” This may
create an either/or choice: if a digital space is a product then products liability may
apply instead, and vice versa.

Perhaps the most substantial challenge with applying attractive nuisance or
premises liability theories to digital spaces is the lack of physical tangibility of such
spaces.”> Application of common law tort theories to digital spaces is not unprece-
dented, however. Take trespass to chattels, for instance.”® Someone commits this tort
when they intentionally dispossess someone of their chattel or “use [] or intermeddle
[I” the chattel in the possession of someone else.®* In the early 21st century, some
courts applied this principle to the online context.”> In CompuServe Inc., v. Cyber-
Promotions, the Southern District of Ohio expanded the tort to unsolicited bulk

86 Complaint, Rodriguez v. Meta Platforms, Inc., No. 3:22-CV-00401 (N.D. Cal. Jan 20, 2022).

87 Id. at 12.

88 Restatement (Second) of Torts § 339 (Awm. L. Inst. 1965).

89 Kate Motsinger, Pokémon Go Away: Augmented Reality Games Pose Issues with Trespass and
Nuisance, 54 San Dieco L. Rev. 649, 695 (2017) (citing King v. Lennen, 348 P.2d 98, 100-01 (Cal. 1959);
Morningstar v. Maynard, 798 N E.2 d 920, 923 (Ind. Ct. App. 2003)).

90 § 40:10. Attractive nuisances — Places and conditions, 2 Premises Liability 3d § 40:10 (2023 ed)
(citing Gowen v. Willenborg, 366 S W.2 d 695 (Tex. Civ. App. Houston 1963), writ refd n.r.e., (June 26,
1963) (insects); Gonzales v. Wilkinson, 68 Wis. 2 d 154, 227N W.2d 907 (Wis. 1975) (dogs); Hall v.
Edlefson, 498 SW.2 d 514, 64 AL R.3d 1,065 (Tex. Civ. App. Waco 1973) (ponies).

91 See § 40:10. Attractive nuisances — Places and conditions, 2 Premises Liability 3 d § 40:10 (2023 ed)
(“A thing is not an attractive nuisance.”).

92 In re Soc. Media Cases, No. JCCP 5255, 2023 Cal. Super. Lexis 76,992 (L A. Cnty. Super. Ct. Oct. 12,
2023); see generally Kassandra C. Cabrera, Analysis of Section 230 Under A Theory of Premises Lia-
bility: A Focus on Herrick v. Grindr and Daniel v. Armslist, 29 U. Miami Bus. L. Rev. 53 (2021) (applying
premises liability to the non-physical context).

93 See Brett M. Frischmann, The Prospect of Reconciling Internet and Cyberspace, 35 Loy. U. Chi. L. J.
205 (2003) (discussing trespass to chattels and cyberspace as premises).

94 Restatement (Second) of Torts § 217 (Am. L. Inst. 1965) (alteration added).

95 See, e.g., EBay, Inc. v. Bidder’s Edge, Inc., 100 F. Supp. 2 d 1,058 (N.D. Cal. 2000); CompuServe Inc. v.
Cyber Promotions, Inc., 962 F. Supp. 1,015 (SD Ohio 1997).
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email.”® It found that “electronic signals generated and sent by computer have been
held to be sufficiently physically tangible” and that the plaintiff had a possessory
interest in its computer systems.’” Because the defendants’ conduct was “clearly
intentional” the Court held that the elements of trespass to chattels elements had
been satisfied.”® As mentioned, tangibility served as the court’s key focus for appli-
cability of the tort to the online context. Similarly, in EBay Inc., the Northern District
of California held that an entity using a “software robot” consumed EBay’s server
capacity and was enough to demonstrate a claim for trespass to chattels.”

3.2.4 Public Nuisance and Civil RICO

Public nuisance torts may also provide a basis for imposing liability for failure to age
gate, especially considering the impacts of compulsive use of digital technologies by
children on education and social welfare systems. Scholars have thus suggested
public nuisance might apply to social media companies, by asserting that these
platforms should exercise a higher duty to not harm the minds of young children.'®

The tort of public nuisance focuses on unreasonable interference with a right
common to the public.® Such unreasonable interference can occur when conduct is
of a “continuing nature” or has “produced a permanent or long lasting effect.”'°* The
remedies for public nuisance claims include injunctive relief to prevent future or
damages for past conduct. For damage actions, an individual must have suffered
damage “different in kind” from what the general public endured.'® Plaintiffs have
used public nuisance in suits against tobacco companies and in opioid litigation.'**

96 CompuServe, 962 F. Supp. at 1,021 (SD Ohio 1997); see also R. Clifton Merrell, Trespass to Chattels in
the Age of the Internet, 80 Wasu. U. L. Q. 675, 684 (2002).

97 Compuserv, 962 F. Supp. at 1,021.

98 Id. at 1,021-23 (noting that at the time, in the beginning of the 21st Century, applying tort law
principles to the internet could be “troublesome”).

99 EBay, 100 F. Supp. 2d at 1058.

100 See Charles Bachmann, A Wrong in Search of A Duty: Public Nuisance, Social Media and the Youth
Mental Health Crisis, 31 Carbozo J. EQuAL Rrs. & Soc. Just. 249 (2024) (“[A] court could hold that social
media companies ha [ve] a duty to protect, or at least not to harm, children as an articulation of
observable social values.”) (alteration supplied); Rebecca Vangelos, Chronically online: Apportioning
Liability in Social Media Litigation Based on User Engagement, 93 Forouam L. Rev. 1893 (2025).

101 RestateMeNT (SEconD) oF Torts § 821B (Am. L. Inst. 1979).

102 Id.

103 Id.at cmt. i.

104 See Charles Bachmann, supranote 94, at 255, 273 (2024); Catherine M. Sharkey, Public Nuisance As
Modern Business Tort: A New Unified Framework for Liability for Economic Harms, 70 DePauL L. Rev.
431, 457 (2021).
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Finally, while not a tort theory, it is also worth noting that civil liability under the
Racketeer Influenced and Corrupt Organizations Act (RICO) has been an effective
tool in applying tort-like or tort-adjacent liability to tobacco manufacturers.'® More
recently, in Medical Marijuana, Inc. v. Horn, the Supreme Court held that civil RICO
provides “a remedy for business and property loss that derives from a personal
injury.”’% This ruling raises the possibility of liability for false or fraudulent claims
related to an app transmitted “by means of wire. . . communication,” such as claims
related to an apps’ accessibility to or safety for minors.'”’

3.3 Technically Viable

Age gating is a ubiquitous feature of modern life in offline spaces. Highways, hotels,
liquor stores, casinos, bars, public pools, and banks are just some of the places where
minors are routinely forbidden or permitted only with adult supervision. From
banking to gaming, online age gating is also ubiquitous. Many online age gates,
however, are notoriously easy to circumvent. While offline age gates routinely
require a government-issued ID or even visual assessment of a person’s age, and
while some online age gates today require such steps, some online age gates today
require a mere attestation that the user satisfies the applicable age requirement,
perhaps with an attestation of birth date.'®®

As one of us describes in an in depth interdisciplinary exploration of the subject,
industry’s reliance on self attestation age gates online despite their vulnerability to
user circumvention is sometimes defended based on the perception that more
effective age gates online are not technically viable.'” That paper also notes that the
truth of this perception — the actual difficulty of implementing effective age gates
online — is itself a function of the socio-legal environment, insofar as legal re-
quirements of routinized age gating themselves foster development of effective age
gates, reducing in turn the cost of imposing such gates.

More fundamentally, however, the perception is not true. There are today
technically viable options for age gating online in ways much more effective than
self-attestation. For example, anonymous credentialing employs a trusted and

105 See United States v. Philip Morris USA, Inc., 449 F. Supp. 2 d 851 (2005).

106 145S. Ct. 931, 936 (2025).

107 18 U S C.1964(c); see Nora Freeman Engstrom & Robert L. Rabin, Pursuing Public Health Through
Litigation: Lessons from Tobacco and Opioids, 73 Stan. L. Rev. 285, 305 1.97 (2021) (discussing civil RICO
case against tobacco industry).

108 Apthorpe, supra note 34, at 29-30 (describing self-attestation).

109 Id. at 8.
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anonymous identify verifier working between a user and app."'° Moreover, technical
and institutional capability in this space is growing, so the viability of age gating
online may well increase in the years to come. Technologies under development
include age estimation using biometrics and capacity testing'"* as well as age veri-
fication using traditional IDs, digital IDs, and anonymous credentials. These options
are not today foolproof and will never be - just as the requirement to show an ID to
purchase alcohol can be circumvented by a minor intent enough to purchase a fake
ID, even the most effective online age gates can potentially be circumvented by a
dedicated and savvy user. Moreover, distinctive considerations in the online space
complicate the analogy to physical age gating and raise additional challenges and
tradeoffs to consider.™ But, also like the requirement to show an ID to purchase
alcohol, age gating online can be effective enough to meaningfully increase the
difficulty of access, especially to new or potential users.

To be sure, the design of an age gate raises subtle questions, and effectiveness is
of course not the only criterion — privacy risks in particular must be considered as
well.'™ But assessing whether a technically viable but costly intervention ought to
have been adopted by a person or entity who caused another harm is the bread and
butter of tort law.

3.4 Fit with Distinctive Challenges of Digital Technologies
3.4.1 Innovation

As discussed above, innovation is a primary concern for opponents of regulation of
online spaces. Opponents of regulation argue that there is some kind of causal
connection between the blanket protection from much regulation provided by Sec-
tion 230 and the pace of tech innovation in recent decades. As we understand their
argument, in economic terms, it holds that the cost of compliance with regulatory
requirements, however slight, would significantly stifle the positive externality that
is learning through experimentation — for checking compliance increases the cost of
experimentation for any given firm, especially when impacts are uncertain and
occur at scale. From a welfarist perspective, if it existed, this “cost” of regulation
might be intolerable no matter the magnitude of regulatory benefits.

110 Id. at 37.

111 Id. at 30-34.

112 See generally id (exploring various challenges and tradeoffs for different age gating systems).
113 See generally id.
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As a preliminary matter, we repeat our reservations about this causal claim. We
note that it is based on supposition and intuition that is a far cry from the actual
evidence of harm to individuals brought to bear in ongoing litigation and testimony
before legislatures. Regulatory opponents also doubt that the evidence in support of
tech harms is sufficient to justify regulation, but if we would not accept supposition
and intuition in establishing public health harms that motivate regulation, why
would we accept them in establishing innovation risks that might undercut the case
for regulation?™*

We also note Rosenquist, Morton, and Weinstein’s point that not all innovation is
good. In particular, the sort of innovation that preventing addictive design entails
may stifle — innovation to make an app more addictive, fostering compulsive use and
so time on device — “need not increase consumer welfare.”'™ It is a challenge to
develop an argument, whether welfarist or deontological, that tobacco companies’
discovery that additives could increase the addictiveness of their products made the
world a better place.

Whatever their merit, however, questions about the threat to innovation posed
by regulation of digital technologies are certainly front and center in arguments
against regulation. Here lies another advantage of tort liability for age gating. Such
liability is targeted at a particular aspect of app design. It alters innovation incentives
mainly around the development and implementation of effective age gates. While it
is debatable whether that alteration itself would be beneficial some might see
reducing the cost of such gates over time while increasing their effectiveness as a
boon, but others might worry that such innovation could fuel scope creep such
liability would not impact experimentation regarding app features or functions
within the gate to the same extent as less targeted regulatory approaches. It therefore
does not pose the same risk of chilling experimentation associated with, for example,
a consumer protection standard necessitating consideration of product risk in all
aspects of product design.

114 Lawrence & Yan, supra note 7 at 635-38 (describing epistemic bias).

115 James Niels Rosenquist, Fiona M. Scott Morton, and Samuel N. Weinstein, Addictive Technology
and Its Implications for Antitrust Enforcement, 100 N C. L. Rev. 431, 484 (2022), https://larc.cardozo.yu.
edu/cgi/viewcontent.cgi?article=1554&context=faculty-articles (“because increased consumption of
social media may simply reflect low quality and addiction, it need not increase consumer welfare”);
See also Shota Ichihashi & Byung-Cheol Kim, Addictive Platforms, 69 Mcmr. Scr. 1,127 (2022), https://
shota2.github.io/research/addiction.pdf (“[T]he assumption that more consumption of addictive
digital products leads to increased utility is not justifiable based on the medical and economics
literature”).
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3.4.2 Addictiveness

The potential for digital technologies to be designed, like a slot machine, to foster
compulsion and addiction in users creates its own set of distinctive regulatory
challenges. As Hemel and Oullette note, addictiveness warps innovation in-
centives, as it incentivizes innovators to invest in demand creation and habit
formation rather than product quality.*® This pernicious incentive is exacerbated
where a designer has market power — as platforms obtain through network ef-
fects —because they then capture a larger share of created demand and, relatedly, a
larger share of the benefits of epistemic and political manipulation of the regu-
latory environment.'’

Tort liability for age gating fits well with these challenges. To start, tort law is
developed almost exclusively by courts and legal advocates."® Despite their limita-
tions, courts are less (or at least differently) susceptible to industry manipulation
than legislatures or administrative agencies." Consider tobacco. As documented in
an extensive body of public health literature, Big Tobacco succeeded in forestalling
lawmaking to reduce the harms of tobacco use. Ultimately, successful tort suits
succeeded in creating a regulatory check, culminating in the Multi-State Master
Settlement,'® and that success in turn stimulated legislative responses.

Moreover, while there are many problematic aspects of addictive design that age
gating does not address, age gating does target a core concern in the regulation of
addictive products: that companies will target minors in order to get them hooked at
a vulnerable development stage, creating lifelong consumers.'” This is why re-
strictions on sale to minors are such a routine feature of regulation governing other
products, like tobacco and alcohol.

116 Daniel J. Hemel & Lisa Larrimore Ouellette, Innovation Institutions and the Opioid Crisis, 7] L. &
Broscs. 1, 20 (2020) (discussing price discounts).

117 James Niels Rosenquist, Fiona M. Scott Morton, Samuel N. Weinstein, Addictive Technology and
Its Implications for Antitrust Enforcement, 100 N C. L. Rev. 431, 441 (2022); Bernstein, Unwired.

118 John C. P. Goldberg, Ten Half-Truths About Tort Law, 42 Var. U. L. Rev. 1,221, 1,270 (2008) (“[T]he
sources of tort law’s rules and standards are preeminently judicial.”) (alteration supplied).

119 See Yotam Kaplan, Adi Libson, & Gideon Parchomovsky, The Renaissance of Private Law, 119 Nw.
U. L. Rev. 1,427,1,482 (2025) (“[PIrivate law avoids multiple political pitfalls that afflict regulation.”); M.
Elizabeth Magill, Courts and Regulatory Capture, in PREVENTING REGULATORY CAPTURE: SPECIAL INTEREST
INrLUENCE AND How To Livir 1 397, 405-06 (Daniel Carpenter & David A. Moss eds. 2014) (arguing that
judicial supervision of agencies minimizes capture).

120 Tlona Kickbusch et al., The Commercial Determinants of Health, 4 Lancer Gros. HeartH €895, €895
(2016); The Master Settlement Agreement §§ 3(m)—(r), NaT’' Ass’N Atr’ys GEN (1998).

121 Mariano-Florentino Cuéllar & Keith Humphreys, The Political Economy of the Opioid Epidemic,
38 Yare L. & Por’y Rev. 1, 1 (2019).
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In addition, tort liability for age gating helpfully puts the onus for limiting
exposure to minors on app developers rather than parents, schools, or others
without direct control. To use a drug policy analogy, tort liability is a “supply side”
restriction, like forbidding the manufacture or distribution of marijuana. Alter-
native regulations that operate directly on users — such as school phone bans — are
on this analogy a “demand side” restriction. The “iron law of prohibition” holds
that, due to the reduced elasticity of demand associated with addictiveness,
demand-side regulations are likely to backfire, punishing rather than preventing
addiction.'*

Relatedly, from a public health perspective the possibility that a persistent user
might overcome an age gate is a feature, rather than a bug. A persistent challenge in
the regulation of addictive products and services is that of segregating potential users
(whose use might usefully be discouraged to prevent addiction from forming), on the
one hand, with actively addicted users (whose use is extremely difficult and often
harmful to restrict). Age gating achieves this goal — a cutting-edge age gate would
effectively prevent use by the vast majority of users — preventing the formation of
addiction in these users — without cutting addicted users off from manipulating
workarounds to gain access.

3.5 Uncertainty

Finally, age gating cuts through much of the uncertainty about the benefits and
harms of digital technologies associated with their breakneck evolution. While
technology is constantly changing, human psychology is not. Our understanding of
the precise reasons and milestones is improving, but minors have long been un-
derstood to be developmentally more vulnerable than adults.'” That vulnerability
has long been understood to warrant restrictions on minors’ access to a plethora of
products, places, and services going back almost two centuries.’* By requiring age
gating online, courts would simply carry this familiar line into digital spaces.

122 Leo Beletsky & Corey S. Davis, Today’s Fentanyl Crisis: Prohibition’s Iron Law Revisited, 46 INT'L].
Druc Por’y 156, 156 (2017).

123 American Psychiatric Association, Health Advisory on Adolescent Social Media Use (May 2023),
https://www.apa.org/topics/social-media-internet/health-advisory-adolescent-social-media-use.

124 Wisconsin was the first state to ban sale of alcohol to minors, in 1839. E.g., Christian Schneider,
Time to Lower Wisconsin’s Drinking Age, MiLwaukek J. SENTINEL (Nov. 11, 2017), https://www.jsonline.
com/story/opinion/columnists/christian-schneider/2017/11/14/lets-lower-wisconsins-drinking-age/
862321001/
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4 Conclusions

The question of how to address the public health risks posed by digital technologies is
a complex one implicating myriad legal, technical, and institutional considerations.
We do not purport to answer it here, but instead, we highlight the benefits of one
particular sort of regulation across these domains. Tort liability for failure to age gate
is a promising approach because it minimizes constitutional and section 230 chal-
lenges, fits with existing tort theories, is technically viable, and constructively nav-
igates the distinctive challenges of innovation, addictiveness, and uncertainty that
complicate public health regulation of digital technologies.
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