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Abstract: This article considers the UK Supreme Court decision in Michael v Chief
Constable of SouthWales Police. It explains the significance of the decision in terms of
its affirmation of the principle that public authorities, in the case, the police, are
subject to the same duties of care as private individuals in the tort of negligence.
While offering some support for this ‘equality principle’, the article questions
whether the principle is justifiably applied so as to restrict public authorities’ liability
to that of private individuals.
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When does a public authority’s careless failure to protect another from harm lead to
compensatory liability in tort? In virtue of the Supreme Court decision in Michael v
Chief Constable of SouthWales Police, English tort law provides the following answer:
a public authority is potentially so liable when one or more of the facts which
generates a special duty of care in relation to a pure omission (nonfeasance) against a
private individual is triggered.1 In short, the grounds of public authority positive
duties in negligence are identical to the grounds of positive duties in negligence
against private individuals. Public authorities and private individuals are treated
uniformly in this tort.2

In the first part of the article, I explain the importance of the decision inMichael,
and the arguments given by the majority for the uniform approach. While I do not
regard the decision as ‘canonical’ in the sense of ‘correctly recognised to be of the
highest quality of its kind’, this section demonstrates its far-reaching importance for
the liability of public authorities; it is a ‘great case’ in that it belongs in the torts
casebooks. In the second, I explain why the majority’s reasoning in favour of the
uniform approach is not entirely convincing.What emerges from this analysis is that
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the most persuasive argument in favour of the decision in Michael is one given
relatively brief attention by the majority: that creating special affirmative duties on
public authorities, in virtue of their public status, is beyond the scope of legitimate
judicial development of the common law. In the third, I offer some broader,
concluding, observations about how the scope of public authority liability for pure
omission ought to be determined.

1 Michael: A Re-Affirmation of the Pure Omissions
Principle and the Equality Principle

Joanna Michael was murdered in her home by her former partner. Had her 999 call
to the emergency services been handled carefully by the call operator, it was alleged
that the police would have arrived earlier and she would not have been killed. Her
family brought claims under the Fatal Accidents Act 1976, alleging that a tortious
failure to take reasonable care had caused her death, and under the Human Rights
Act (HRA) 1998, alleging that the failure to assist amounted to a violation of Joanna’s
right to life. By amajority offive to two, the SupremeCourt rejected the tort claim, but
allowed the HRA claim to proceed to trial.

Previous decisions at the highest level had refused to find the police liable for a
pure non-feasance in failing to prevent a person being physically harmed by criminal
conduct – that is, for a failure to act which cannot be re-characterised as failure to
respond to a risk of the police’s own creation.3 Thus, in terms of its result,Michael did
not constitute a major departure from previous decisions.

Its significance, as McBride has observed, lies in how the majority reached the
conclusion.4 In essence, their judgment affirmed that public authorities are governed
by the same rules as private individuals, so far as duties of care in negligence are
concerned, and that this operates both positively, so as to ground duties of care when
a private individual would owe a duty and, negatively, so as to preclude additional
duties of care beyond those owed by private individuals. Since the police had not
created the risk of harm to the deceased nor given an undertaking that they would
protect her from harm, nor controlled the source of risk – all reasons why a private
individual could be under a duty to act – no duty of care arose.5

3 Hill v Chief Constable ofWest Yorkshire [1989] AC 53 (‘Hill’);Van Colle v Chief of Hertfordshire Police,
Smith v Chief Constable of Sussex Police [2009] 1 AC 225.
4 McBride (n 2), at 15.
5 The communication between Joanna Michael and the 999 operator was held not to amount to an
assumption of responsibility because no assurance was given as to the time of arrival:Michael, [138].
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Lord Toulson, with whom Lord Neuberger, Lord Reed, Lord Mance, and Lord
Hodge agreed, began by explaining why, as a general position, there is no liability for
failure to prevent a third party from inflicting harm on another:

The fundamental reason… is that the common law does not generally impose liability for pure
omissions. It is one thing to require a person who embarks on action whichmay harm others to
exercise care. It is anothermatter to hold a person liable in damages for failing to prevent harm
caused by someone else.6

Let’s call this the ‘Pure Omissions Principle’ – ‘POP’. Lord Toulson then explains that,
though developed mainly in cases involving private parties, POP is “equally appli-
cable where D is a public body”.7 Let’s call the view that public bodies should be
regulated in the common law of tort by the same rules as private individuals the
Equality Principle – EP.8

To be clear, public bodies had, prior to Michael, been held to be beneficiaries
of POP. Lord Hoffmann, in particular, had endorsed the EP against public au-
thorities in the context of pure omissions.9 Moreover, it had clearly been held
that public authorities are subject to the same rules in the context of positive
acts.10 There had, however, been a lingering sense in the authorities that an
exception to POP could be created against public authorities if it could be
demonstrated that the consequence-based arguments against an enforceable
duty of care, such as a concern about incentivising a wasteful use of police
resources, could be rebutted.

This stemmed from two aspects of the previous authorities. First, Lord Keith’s
judgment in the earlier police case ofHill had described the non-liability of the police
for a careless pure omission as an ‘immunity’, comparing it to the ‘immunity’ of
barristers.11 Since immunity rules are typically justified by a judgment about the
negative consequences that would ensue were there an enforceable duty, this could
be taken to imply that the absence of liability hinged upon the cogency of these

6 Michael, [97].
7 Michael, [101].
8 For this terminology, see P Cane, ‘Damages in Public Law’ [1999] 4 Otago LR 489, 490.
9 E.g. Gorringe v Calderdale MBC [2004] UKHL 15.
10 Lord Keith in Hill, above (n 3), at 59B – 59I: “There is no question that a police officer, like anyone
else, may be liable in tort to a person who is injured as a direct result of his acts or omissions. So he
may be liable in damages for assault, unlawful arrest, wrongful imprisonment and malicious
prosecution, and also for negligence”. The immunity of barristers was removed in Arthur JS Hall v
Simons [2000] 3 WLR 543.
11 Hill, above n 3, at 64. Even this error had been exposed, in a different context, by LordHoffmann in
relation to the supposed ‘immunity’ of highway authorities: Gorringe v Calderdale Metropolitan
Borough Council [2004] UKHL 15, at [13].
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consequence-based arguments.12 If the latter could be shown to be empirically
speculative, then the case for the immunity would beweak. Second, the precise effect
that the Human Rights Act should have in tort law has never been fully settled; in
some contexts, such as the law on misuse of private information, the courts have
developed the common law of tort in order to protect the interests which ground
human rights.13 The door had not been fully closed on the argument that the common
law ought to develop a positive tort duty to protect endangered lives in virtue of the
state’s duty to conform to Article 2 of the European Convention of Human Rights.

Both of these dimensions of the previous authorities – the ‘immunity’ aspect and
the possibility of generating a positive common law duty on the police via the HRA
1998 – were firmly rejected by the majority in Michael. In relation to the immunity
issue, Lord Toulson emphasised the Equality principle, and consequently:

The question is therefore not whether the police should have a special immunity, but whether
an exception should be made to the ordinary application of common law principles which
would cover the facts of the present case.14

It was accepted that the law may incrementally develop so as to identify special cir-
cumstances inwhichapersoncouldbeunderapositiveduty innegligence, beyond those
already recognised, but none was considered justifiable here. Five reasons were given.

(1) No right.

Although the point is not put precisely in these terms, one argument seems to be that
a person has no entitlement to be rescued by the police, even if the police have legal
reason to rescue a person whose life is in danger:

It does not follow from the setting up of a protective system from public resources that if it fails
to achieve its purpose, through organisational defects or fault on the part of an individual, the
public at large should bear the additional burden of compensating a victim for harm caused by
the actions of a third party for whose behaviour the state is not responsible.15

Here are two possible readings of this passage. First, it might be said that the setting
up of protective systems is not somethingwhich is owed as of right to an individual. If
an individual has no right to the creation of the system then, it might be argued, the
individual can have no right to the careful performance of its functions.16 Second,

12 ‘Combat immunity’ is typically justified judicially by the risk of negative behavioural impact in the
armed forces: Mulcahy v Ministry of Defence [1996] QB 732, 750.
13 Campbell v MGN [2004] UKHL 22.
14 Michael, [116].
15 Michael, [114].
16 For this kind of argument, seeMcBride (n 2), thoughMcBride notes that the argument is subject to
the objection that the state has special positive duties by virtue of its role.
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relatedly, it might be said that the duty to establish such a protective system is a duty
grounded in collective interests, rather than the interest of any particular individual.
Consequently, even if there is such a duty, it does not correlate with the right of any
particular individual; it is a purely ‘public’ duty.17

(2) Arbitrary limits

A second reason was that no non-arbitrary limits could be identified for a positive
duty of care, especially if the duty of care were founded on the police’s public law
duty to preserve the peace. A particular concern was whether a distinction between
property and person could be justified:

If the foundation of a duty of care is the public law duty of the police for the preservation of the
Queen’s peace, it is hard to see why the duty should be confined to potential victims of a
particular kind of breach of the peace.Would a duty of care be owed to a personwho reported a
credible threat to burn down his house? Would it be owed to a company which reported a
credible threat by animal rights extremists to its premises? If not, why not?18

(3) Absence of proof of likely beneficial effect

Third, no evidence was adduced that the imposition of liability for pure omission in
cases of imminent danger to a person’s life would enhance the likelihood of proper
care being taken by the police in such cases. If the law were to be developed on the
basis that this would improve the quality of police investigations or reduce the
incidence of domestic violence, this would be a decision based on ‘intuition’ alone.19

(4) Human Rights Act claims have different objectives from tort actions

Fourth, Lord Toulson endorsed the view that liability for breach of human rights has
‘different objectives from civil actions’.20 Consequently, the position as a matter of
human rights law could not serve as a reason for generating a novel duty of care in
negligence. Specifically, damages awards for breach of human rights serve to
‘vindicate’human rights, whereas damages awards at common law are ‘essentially to
compensate claimants for losses’.21

17 This interpretation relies on the assumption that a duty is only owed to another if that other’s
interests play an important role in grounding the duty.
18 Michael, [119].
19 Michael, [121].
20 Michael, [127].
21 Michael, [127]. Relying upon Lord Brown’s analysis in Van Colle, above x, at [136]-[139], and the
earlier remarks of Lord Bingham inR (Greenfield) v Secretary of State for the HomeDepartment [2005]
1 WLR 673.

Public Authority Liability for Careless Failure 337



(5) A matter for the legislature

Fifth, it was thought that the creation of a new positive duty of care on the police was
properly a decision for the legislature:

If it is thought that there should be public compensation for victims of certain types of crime,
above thatwhich is provided under the criminal injuries compensation scheme, in cases of pure
omission by the police to perform their duty for the prevention of violence, it should be for
Parliament to determine whether there should be such a scheme and, if so, what should be its
scope as to the types of crime, types of loss and any financial limits.

An implicit concern here is thefinancial ramifications on the public purse of creation
of such a duty. So wide-ranging are the likely ramifications, the reasoning goes, that
the decision is properly not one for the court.22

2 The Appealing Part of the Decision: The Positive
Equality Principle

As adverted to earlier, we can distinguish between two strands of the equality
principle.23 According to the positive strand, a public authority ought to be liable if
the facts that would trigger liability on the part of a private individual are instan-
tiated. Thus, a police officer owes a duty of care while driving simply because this is
an action involving creation of foreseeable physical danger to others, and any person
has a duty in relation to that kind of conduct. According to the restrictive, or negative,
strand, the grounds of a public official’s tort duties extend no further than those of a
private individual. Thus if the facts disclose no basis on which a private individual
would be under a duty to assist – such as an assumption of responsibility – then the
official would not be under such a duty.

While Michael involves an application of the negative strand, the majority
clearly endorses the positive strand, too, in holding that the ordinary common law
principles apply to public authorities, and no special immunity rules apply without
more. In contrast to the position in some US states, the situations in which a public
authority is liable for the tort of an employee are not, therefore, conceived of as
exceptions to a ‘public duty’ rule.24 Rather, the ‘exceptions’ are simply situations in
which a general tort right is triggered.

22 See alsoMichael, at [130]: ‘There are good reasons why the positive obligations of the state under
those articles [articles 2, 3, and 8] are limited’.
23 Above, text at (n 4).
24 See Sarah Swan’s paper in this edition of the Journal of Tort Law.
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The normative case for this positive dimension of the equality principle is not as
straightforward as might be thought, but it nonetheless has considerable appeal.25 A
major part of the non-consequentialist case for it is that the rights protected by tort
law are typically justifiable without reference to special features of the right-holder
or duty-bearer. For instance, it is simply the fact that you and I are natural, embodied,
persons which entitles me to exclusive control over my body in relation to you in
trespass. In assuming public roles, the starting point is consequently that a person is
not immunised from their ‘ordinary’ right-related duties, so far as those duties arise
by virtue of ordinary personhood. It need not follow that departures from the pos-
itive equality principle are always unjustified. However, a benefit of the English law
position is that the moral cost of these departures is registered: in so far as it fails to
provide recourse for breaches of duties that are not grounded in the special status of
the public authority, the law is failing to protect the ordinary rights of the claimant.
The departures are recognised as such.

3 A Satisfactory Defence of the Restrictive
Equality Principle?

The upshot ofMichael is that public authorities are highly unlikely ever to be subject
to judicially-created positive duties in negligence unless a reason which applies to a
private individual is triggered. We can distinguish two kinds of justification for this
position – a substantive kind and an institutional kind. The substantive contends that
there is simply no good first-order normative justification for a departure from the
restrictive, negative, equality principle. The institutional contends that the creation
of special state positive duties actionable with compensation claims is a matter
wholly for the legislature. In this section, I raise some problems for both kinds,
focussing on the versions of these justifications found in Michael.

3.1 Substantive Justifications of the Restrictive Equality
Principle

Arguments (1)–(3)– no right, arbitrary limits, and absence of proof of beneficial effect –
can be understood as substantive, rather than focussed on a concern about which
institutions may develop the law in this area.

No right. It seems fair to say that themajority inMichael does not providemuch
byway of justification of the absence of a right to careful protection of one’s lifewhen

25 See below for the complication: Section 4.2.
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one’s life is imminently endangered. In major part, Lord Toulson merely asserts that
equality principle should govern the case, with the result that no right can exist
beyond those applicable to private individuals.

As a general principle – applicable to all duties of the state and private indi-
vidual, and correspondingly liabilities – the equality principle is difficult to defend.
Part of the moral justification of the state is that there are moral demands that must
be met through collective action, but which cannot permissibly be imposed on a
particular individual alone. Given my status a free person, it would normally be
impermissible to require me, absent my choice, to devote my life to acting as a police
service for the community. However, there is a moral need for a police service in
order to prevent right violations. Consequently, so long as the burdens are not too
onerous, each of us can reasonably be required to contribute to the existence of a
protective institution, such as the police, which protects rights. Such a protective
institution, in order to fulfil themoral need, while respecting each person’s freedom,
must be tasked with duties that are not duties owed by ordinary individuals. That is
the moral raison d’etre of the institution. In short, a significant part of the justifi-
cation of public authorities entails a rejection of the negative equality principle.

So any justification of the equality principle which seeks to show that generally
the state, or its constituent public authorities, should be subject only to the same
duties as private individuals will prove too much: it will show that most of the legal
framework governing modern liberal states is unjustified. This might be true, but
we’d need a compelling case for believing it. If the majority’s position inMichael is to
be defensible, what is needed is a justification of the equality principle which is local
to tort law, or private law.

Here, then, is a more plausible version of the equality principle:

EP1. The rights and dutieswhich a person owes in tort law should not depend uponwhether that
person is a private or public person.

There is no defence of EP1 inMichael. Here is one. It begins with the idea that private
law is the law that applies to people simply in virtue of their status as legal person.
Tort law is the area of law, then, which demarcates what we owe to each other as
persons in virtue of being persons.26 If this view of tort law is correct, then special
duties owed by virtue of the public status of the duty-bearer are necessarily external
to tort law. In this way, this view of tort law supports EP1: by virtue of its nature, tort
law is only concerned with what people owe each other as people; public officials are

26 Compare D Nolan, ‘Negligence and Human Rights: The Case for Separate Development’ (2013) 76
MLR 286, 294: “negligence law is a set of private law norms which gives everyone rights good against
all”; and P Cane, ‘Tort Law and Public Functions’ in J Oderdiek (ed), Philosophical Foundations of the
Law of Torts (OUP, 2014).
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still people, and owe duties as such, and tort law enforces these duties, absent some
immunity rule. Further, if public authorities owe special duties, they do not owe
them in virtue of their status as a person, and so these special duties should be
enforced by other areas of law. Let’s call this the ‘conceptual argument’ for EP1.

The conceptual argument has some appeal, but the account of tort law underpin-
ning it is problematic. Tort rights are not only rights one has simply by virtue of being a
person. Property rights are acquired rights and protected in tort. Similarly, tort law also
protects certain rights acquiredby acts of choice on thepart of others, rights that arise by
virtue of an ‘assumption of responsibility’.27Withoutmore, then, the idea that tort law is
a law of rights and duties owed simply in virtue of being persons is difficult.28

Even if we were persuaded by the conceptual argument for EP1, it supports a
limited conclusion. It supports the conclusion that, if special duties are recognised on
public authorities, civilly actionable by compensation claims, then these duties
should not be called ‘tort’ duties. It is an argument that supports a conclusion about
conceptual categorisation. It has no resources to reject the rejection of such special
duties if wewere to call them ‘public tort duties’.29 As such, the conceptual defence of
EP1 is normatively inert in relation to the question ofwhether a person should have a
judicially-created compensation claim for breach of duty owed it to by a public body
in virtue of the latter’s public status.

In saying this, I amnot denying the value in havingwordswhich clearly separate
between the enforceable duties of individuals and the enforceable duties of public
institutions. A central normative objection to the ‘constitutionalisation’ of private
law is that private individuals are not under enforceable duties to protect the rights
of everyone, because they have limited duties to make use of their own bodies and
resources for the benefit of others.30 Having clear demarcations between what is
owedby virtue of one’s status as an individual, andwhat is owedby some other status

27 For an assumption of responsibility generating a positive duty, see, e.g.,Morcomv Biddick’s Estate
[2014] EWCA Civ 182. See generally S Steel, Omissions in Tort Law (OUP, 2024, forthcoming), ch 4.
28 Can this account be tweaked? What unites the basic, non-acquired, tort rights and the acquired
rights protected in tort is that, even in the acquired cases, the rights may be acquired by all. Any
person, in principle, acquire property rights or a right by virtue of an assumption of responsibility.
These are rights and dutieswhich arise fromacquisitions that are, in a sense, open to each person.We
might say that tort law protects rights that arise by virtue of being a person and rights that can be
acquired by all persons. Once tweaked in this way, however, it is not clear that we still have a defence
of EP1.Why not think that all persons can, in certain circumstances, acquire rights against protective
institutions, just as all persons can, in certain circumstances, acquire rights when another assumes
responsibility with respect to them?
29 On ‘hybrid’ torts, including public law torts, see J Murphy, ‘Hybrid Torts and Explanatory Tort
Theory’ (2018) 64 McGill LJ 1.
30 SeeHCollins, ‘Private Law, Fundamental Rights, and the Rule of Law’ (2018) 121WVirginia LR 1, 10
(describing a parallel objection).
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is useful: it mitigates the risk of duties that are properly owed only by public bodies
creeping onto private individuals.

No Right from No Right. Consider again the following line of thought:

if a person is not entitled to the establishment of a protective institution, then the person cannot
be entitled to careful performance of the protective institution’s role.

To illustrate the idea, consider:

Storm. I see you drowning in stormywaters. Despite the extraordinary danger I face, I decide to
rescue you in my boat. I have not filled up the boat with enough fuel – which was readily
available – and so the boat runs out fuel before I get to you. You drown.Had Ifilled upwith fuel, I
would have saved you.

In these circumstances, it is initially obscure why, if I owed you no duty to rescue you, I
would then have a duty to do so carefully. In short, if A does not have a right against B
that B do x, then A does not have right that, in doing x, B take reasonable care to do x.31

In fact, though, a person can have a right to the careful performance of x, even if
the person had no right that another undertake x at all. One reason is that the rights
to assistance one has depend, in part, on the costs of assistance. If a person has done
something which reduces the cost of future assistance then this may require them to
do acts which theywere not previously obligated to do.32 Consider a variant of Storm:

Storm 2. I see you drowning in stormy waters. Despite the extraordinary danger I face, I decide
to rescue you inmy boat.When I reach you, I have passed theworst part of the storm; fromhere
on in, it is plain sailing and I could rescue you at no risk to myself.

In Storm 2, I am not morally obligated to commence rescuing you, given the
extraordinary danger. The expected personal cost of the rescue permits me not to
help. However, when I arrive beside you, and there is no longer any danger from the
storm, I ammorally obligated to rescue you. This is because the costs of assistance for
me have changed because of the commencement of the rescue.

Suppose it is accepted arguendo that a person has no right to the establishment of
a police service. If that is true, presumably it is because while individuals are
important, one individual alone does not justify the enormous cost of the complex set
of institutions and coercive apparatus that constitute the police. However, once that

31 Doesn’t the law hold that starting a rescue imposes a duty to take care to continue to provide aid?
It is difficult to identify clear instances in which the commencement of a rescue is held to generate a
positive duty to continue to provide assistance, absent some new risk of harm being introduced, or
some promise to assist, or the rescue dissuading others from assistance.
32 The following kind of case was discussed in S Kagan, The Limits of Morality (Oxford, Clarendon
Press, 1989), 16.
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apparatus is in place, the cost of a particular act of assistance may be such that the
institution is under a moral duty to provide it – in the same way that my previous
actionsmightmakeme duty-bound to provide assistance that would previously have
been supererogatory.

Itmay be objected that the law has rejected the existence of enforceable duties to
provide low-cost assistance, and so the fact that the state is often positioned such that
assistance is low-cost is neither here nor there. If there is no right to an easy rescue,
then the fact that the state is often an easy rescuer does not justify a duty of assistance
on the part of the state.

Of course, it is true that common law jurisdictions overwhelmingly reject the ex-
istence of a right to be rescuedat lowcost betweenprivate individuals. Responding to the
‘no right fromno right’ objection does not require us to accept, however, the justifiability
of legal rights to be rescued by other private individuals. The easy rescue example is
merely illustrative of a more general point: as a normative matter, one may go from a
situation of ‘no right’ to ‘right’ because of a change in the costs of intervention. Even if
one is not entitled to the establishment of a protective institution, the existence of the
institution may confer rights that previously did not exist.33

Arbitrary limits. Consider, again, Lord Toulson’s concern:

If the foundation of a duty of care is the public law duty of the police for the preservation of the
Queen’s peace, it is hard to see why the duty should be confined to potential victims of a
particular kind of breach of the peace.Would a duty of care be owed to a personwho reported a
credible threat to burn down his house?

This is a reasonable concern. If the rationale of the duty to preserve the Queen’s
peace is to protect an environment inwhich rights generally may be enjoyed by all, it
is unclear why recovery should be restricted to particular categories of right. The
answer to Lord Toulson’s question, in principle, is ‘Yes’. This would, however, be a
wide-ranging expansion of the actionable positive duties of the police. The concern
that this would be an illegitimate judicial expansion of the common law is briefly
considered below.

No proven beneficial effect. If the evidential foundation for the arguments
against police liability for pure omission isflimsy, itwould beunconvincing to rest a new
positive duty upon an equallyflimsy intuition that itwould improve police performance.
However, it may be doubted whether one needs a positive consequence-based case for
such a duty in order for the duty to be justifiable. If the law of assault prevented no

33 For other reasons for the existence of a right to careful assistance from the police, see S Tofaris and S
Steel, ‘Negligence Liability forOmissions and the Police’ [2016] 75 CLJ 128, a version ofwhichwas referred
to by LadyHale, and by LordKerr in their dissenting judgments in the decision, [177], [189]. For a critique,
see T Cornford, ‘The Negligence Liability of Public Authorities for Omissions’ [2019] 78 CLJ 545.
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assaults, it would still be justified to impose legal duties not to commit assaults, and to
require those who assault others to provide compensation. In short, the law may justi-
fiably enforce a morally justified legal duty, even if that duty does not have a beneficial
impact upon conformity to the required conduct.34

3.2 An Institutional Argument

Institutional justifications do not purport to provide a substantive justification of the
negative, or limiting, aspect of the equality principle – the aspect which precludes
more extensive duties than those owed by private individuals. Consequently, they do
not need to reject, or call in question, the justifiability of the statutory examples of
public body positive duties that give rise to rights to compensation – for instance the
statutory right to compensation for a public utility supplier’s failure to maintain a
dwelling’s connection to the water supply,35 the statutory right to compensation for
harm suffered due to failure to repair a highway by a highway authority,36 or the
various state positive duties that are rendered civilly actionable under the Human
Rights Act 1998.

It is this kind of argumentwhich Ifindmost persuasive against the recognition of
new positive, common law, duties to take reasonable care to protect from harm. It is
one that is presented almost as an after-thought in the majority’s judgment, after the
substantive justifications above are adduced. But for anyone who accepts the sub-
stantive justifiability of (1) positive duties on the state going beyond those owed by
individuals, and (2) those duties giving rise to compensation claims in the event of
breach, this is a more attractive possibility for justifying the decision in Michael.

Essentially, the institutional argument is that the recognition of such a duty
would not be an incremental development of the law that is within the proper scope
of judicial authority. Two considerations might be adduced to support this.

First, nowhere else in the tort of negligence is there a special common law duty
rule geared towards public authorities specifically.

Second, it is likely that the introduction of a special positive duty upon the police
would require modification of other legal doctrines. In particular, it would require a
modification of the doctrine of vicarious liability. A public tortfeasor is personally
liable for their wrong, albeit that it is typically the case that their liability is not
enforced. This personal liability seems potentially unfair in cases of negligentwrongs

34 On the relevance of deterrence arguments within non-consequentialist justifications of private
law, see S Steel, ‘Deterrence in Private Law’ in H Psarras and S Steel (eds), Private Law and Practical
Reason (OUP, 2022).
35 Water Industry Act 1991, s.52.
36 Highways Act 1980, s.41.
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when the duty being discharged is essentially a collective duty, not one owed
personally by the tortfeasor in virtue of their humanity, but a duty that is being
discharged on behalf of everyone.

There are forceful rejoinders to these considerations, however. First, the com-
mon law has developed public-authority-specific torts in the past: the tort of
misfeasance in public office. Second, there are immunity rules created at common
law in the context of certain inherently public activities: the combat immunity rule
pares back the liability of those engaged in war and the immunity of superior court
judges is judge-created. Third, the unfairness in untrammelled personal liability of
public office-holders for negligentwrongs arguably infects positive act cases, too, and
yet this has not prevented the development of duties of care in positive act cases.37

4 Justifying Public Authority Liability: Some
General Issues by Way of Conclusion

Michael’s reasoning and result raise starkly two general sets of normative issues that
arise in relation to the liability of public authorities: (1) the appropriate scope of
liability for breach of ordinary duties – the violations of duties that are (potentially)
owed by everyone to everyone; (2) the appropriate scope of liability for special duty
violations – violations of duties that arise by virtue of a public defendant’s role. By
way of conclusion, I offer some tentative general reflections on these issues.

4.1 Ordinary Duties

There is a simple, and plausible, line of thought which can be offered to justify, as a
default, personal liability of officials for ordinary right violations. It begins with the
observation that certain duties are owed, and enforceable, simply by being a
member of the moral community. Call the subset of these duties which are
enforceable by others, ‘basic duties’.38 For example, a person’s duty not to defame
another does not arise because of any special relation or role in which the person
stands to others. The moral case for the duty can be made independently of such
facts. If the moral case for the duty can be made independently of such facts – if it
holds simply in virtue of being a moral agent – then it is initially obscure why one’s

37 For a discussion of the argument that the Human Rights Act provides an exhaustive determi-
nation of the rights that persons should enjoy against the state in virtue of their humanity, and that
this provides a reason against development of tort, see S Tofaris and S Steel, above n 33.
38 The non-enforceable ones might include duties of generosity, of kindness etc.
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choice to occupy some special role or relation could defeat the duty or render it
unenforceable. John Gardner expressed this idea as follows:

Although police officers as such are indeed in special moral positions, there is no distinct
‘political’morality applicable to them that displaces ordinary moral judgment. Morality is just
morality, and it applies to people. It applies to public officials (judges, soldiers, parliamentar-
ians, police officers, local authority librarians, etc.) because they are people. They do not stop
being people and hence do not stop being bound by morality when they put on their uniforms,
or otherwise go on duty.39

Gardner immediately goes on to observe that occupying a role might alter one’s
circumstances in morally relevant ways, and thus alter one’s moral duties and
permissions. By assuming the role of police officer, for instance, one incurs a moral
duty to uphold the rule of law, and a moral duty to protect people from (certain)
harms, which non-role-holders generally do not have.

Implicit in Gardner’s discussion, however, is the idea thatmerely occupying the
role of police officer does not itself confer any new moral permission. It might
indirectly alter the non-normative facts inways that permit one to do acts that others
are not permitted to do. For instance, if one’s being a police officer involves having
specialist driving skills, that may make it morally permissible to drive at a higher
speed than others since the risk one imposes in doing so is not unreasonable. But that
is not the same as one’s role directly affecting one’s moral permissions. And this
chimeswith our intuitive reactions to some cases inwhich a person assumes a role. If
I assume the role of Secretary of the International Biang Biang Noodle Society, that
doesn’t affect my basic moral duties to everyone else; my unilateral choice to occupy
a role has no such moral impact.

Yet there is a risk here of running together two separate issues: (1) is there a
distinctive ‘political’ morality? (2) are there facts which apply typically to public
officials which generate special moral permissions or immunities? One can consis-
tently deny (1), as Gardner does, while accepting (2). Gardner’s discussion does not
rule out the possibility that a public official’s role may be correlated with facts that
generate special moral permissions or immunities.

Daniel Viehoff has recently made an argument of this kind.40 His view is that by
virtue of acting on behalf of persons in a jurisdiction, in a specific sense, public
officials enjoy a limitedmoral immunity for certain right-infringingmistakes against
those persons. One acts on behalf of another, in the relevant sense, if one is guided
solely by their interests in one’s deliberation, and one’s being so guided in one’s

39 J Gardner, ‘Criminals in Uniform’ in R Duff et al. (eds), The Constitution of the Criminal Law (OUP,
2013), at 116.
40 D Viehoff, ‘Legitimate Injustice and Acting for Others’ (2022) 50 Phil and Public Affairs 301.
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action is likely in expectation to benefit the other. The occupation of certain public
offices may involve acting on behalf of citizens in this sense. This is plausibly true of
judicial office-holders. If so, when a judge honestly and mistakenly imprisons
another based on a reasonable assessment of the evidence, the judge is not, according
to Viehoff, morally liable to defensive harm, nor liable to have their resources
extracted for purposes of compensation, even though a private individual acting on
their own account would be morally liable to defensive harm and to compensatory
cost-bearing.41 Shifting the cost of right-infringing conduct to the public official is
unfair because the public official is not acting on their own account, pursuing their
own ends, but on behalf of citizens. This is not to say that there is a distinctive
political morality. A private individual who acts on behalf of another, according to
Viehoff, is similarly not morally liable to defensive harm and compensatory cost-
bearing for the benefit of that other when certain conditions are met.

The only point I wish to make here is that the ‘liability for ordinary violations’
limb of state liability is not established merely by arguing that there is no distinctive
political morality. If the fact that a person is acting for others is morally significant –
and other aspects of tort liability, such as the contrasting effects of public versus
private necessity – suggest that the law’s view is that it is – then there is more to be
said in order to defend the full thrust of the positive limb of the equality principle.

4.2 Special Duties

Special duties of officials arise from the occupation of their roles. This tells us
something about the nature of the duty: that it is not one owed generally, but instead
it arises in virtue of the occupation of a position. But what justifies the existence of
the role of police officer and which duties properly attach to it?

Part of the answer is that we owe it to each other to contribute to the existence of
a system which provides adequate protection of each others’ fundamental interests.
Given the intrinsic value of a human being, and such a being’s vulnerability to
extinction or serious harm by the actions of others and natural events, it is morally
required of each of us to make contributions to the existence of a system which
contributes to the preservation of life and the preservation of basic rights. It would
not constitute discharge of this moral requirement if we collectively established a
system which conferred a discretion to save a life that is imminently endangered
when there is no significant cost to protecting that life. The duty would only be
discharged by the creation of a system of roles that imposed duties owed to others to

41 On judicial immunity, see J Murphy, ‘Rethinking Tortious Immunity for Judicial Acts’ (2013) 33
Legal Studies 455.
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take steps to protect life in such circumstances. In essence, each of us has a duty to
contribute to the establishment of a system of role duties that are necessary to the
protection of fundamental interests from risks that cannot be or are not appropri-
ately managed by individuals alone. When a person agrees to serve in such a role,
that person becomesmorally bound to the role duties, and so far as the role duties are
correlated with rights, those right-holders become morally entitled to demand per-
formance from the role-holder.

If there is a duty to contribute to the setting up and maintenance of a protective
institution that assigns role-duties to protect endangered life at reasonable cost, is
there a duty to compensate for violations of one of the role duties? The issue here is
essentially whether there is an important distinction between the entitlement to
compensation for breach of ordinary duties and an entitlement to compensation for
breach of special duties.

Although there is personal liability in English law for violations of ordinary
duties (subject to the immunity rules mentioned), it is the state, by virtue of the
doctrine of vicarious liability, which foots the bill, and so, indirectly, all of us. If
citizens are required to foot the bill for official wrongs that constitute the breach of
ordinary duties, the pertinent question is whether citizens can reasonably object to
being required to foot the bill for official wrongs that only constitute the breach of
special duties.42

It might be answered that vicarious liability for breach of ordinary duties is
justified because, in these situations, the operation of the state has harmed a person;
it has notmerely failed to protect fromharm. Being the victim of harm resulting from
the operation of the state, it might be said, justifiably gives one a special claim to
compensation from the state. By contrast if a public official wrongfully fails to protect
from harm, this gives one no special claim to compensation since there are many
instances of state failure to alleviate harm. Consider two persons, P1, and P2, who
suffer identical harms at the hands of two separate criminals, but in P1’s case the
police wrongfully failed to protect P1. Why prioritise P1 by giving P1 a tort(-like) right
to compensation over P2, who will need to rely upon a state compensation scheme, if
there is one?43

Notice that this is not simply a version of a somewhat crude ‘distributive justice’
objection to tort law. It is sometimes said that tort law itself arbitrarily distinguishes
between those who suffer harm to due to the wrongful agency of another, and those

42 There is an extensive literature on the justification of citizens bearing the costs of state wrongs in
the international sphere, but the problem arises domestically, too, when individuals bear the costs of
public authority wrongs. See, e.g. A Pasternak, Responsible Citizens, Irresponsible States (OUP, 2021).
43 The idea that the liability for omissions of public authorities raises distinctive issues of distrib-
utive justice is raised in FDuBois, ‘HumanRights and the Tort Liability of Public Authorities’ (2011) 127
LQR 588.
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who innocently suffer harm. This objection is unpersuasive because it would be
impermissible to impose a duty to compensate upon any particular individual for
another’s harm, if the latter was not individually responsible for that harm. While
individuals have limited moral duties of assistance to each other, it would generally
be wrong to impose full compensatory burdens upon one individual for another
individual’s harm absent responsibility for the harm. Consequently there is nomoral
arbitrariness or injustice in protecting non-wrongdoers (compared to wrongdoers)
from compensatory duties to other individuals.

But this distributive objection has more bite when we are considering the use of
state resources to compensate. Here the question is essentially: when should citizens
collectively pay (through the doctrine of vicarious liability, and taxation) for injuries
for which they are not individually responsible? Perhaps they should only pay for
compensation for those who are worsened in relation to their right-protected
interests by the operation of the state, but not for those whose position is not
improved by the operation of the state. In these circumstances, it might be said that
compensation is a ‘cost of doing state business’, and each us is required to contribute
to that cost in so far as the state is reasonably just.

Ultimately, however, this seems unpersuasive. Each of us may reasonably be
required to contribute towards remedying the wrongs done by public officials who
act on our behalf. If it is accepted that such persons may commit wrongs simply by
failing to assist, because sometimes such persons may have a role-duty to assist, then
it should also be accepted that such wrongs are ones for which all of us may be called
upon to contribute towards remedying. If each of us is required to contribute to the
protection of each others’ fundamental interests, then this requires both compen-
sation or welfare schemes for non-wrongfully caused serious injury and compen-
sation for breach of official duties to take reasonable care to protect from right-
protected harm.
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