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Abstract: The prevalence of instrumentalist (particularly economic) approaches
to tort law owes not only to the success of the law and economics movement
but also to lingering questions about how well tort law instantiates such non-
economic values as fairness and responsibility. In this article I use recent
work in philosophy to help defend the view that tort law embodies distinctive
interpersonal norms of responsibility. First, I draw on T. M. Scanlon’s work to
help clarify the role that morally significant forms of agential responsibility
play in tort law. Second, I connect the resulting analysis with Christian List’s
and Philip Pettit’s theory of group agency and responsibility to defend the
idea that responsibility-based explanations and justifications of tort law con-
tinue to make sense even when—as is often the case—defendants are groups
such as corporations rather than individual human agents.

Keywords: moral responsibility, outcome responsibility, corporate responsibility,
normative theories of tort law

1 Introduction

Legal theorists have offered many competing and complementary explanations
of the normative principles that do and should underlie the law of torts, or civil
wrongs. These include (1) deterrence of wrongful or costly behavior through
incentives to take optimal levels of precaution against risks of injury, (2) insur-
ance against concentrated losses, (3) fairness in the allocation of particular kinds
of losses, and (4) responsibility, in the sense of treating individuals’ agential
responsibility for injuring others as a reason to make the injurers bear the
resulting costs, as a means of holding them accountable for their behavior.
Since the advent of the law and economics movement, it has been extremely
common for tort scholars to explain and justify tort law principally with refer-
ence to the goal of economically optimal deterrence—i.e., maximizing wealth,
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primarily by bringing about efficient levels of risk-taking.1 As Jules Coleman has
suggested, with evident unease: “we are [now] operating with a conception of
tort law we have inherited from [law and economics scholar Guido] Calabresi,
one in which tort law is a mere technology—a potential solution to a social
problem and not a body of law rooted either in fundamental features of our
agency or one that otherwise maps onto our moral lives or which reflects the
normative structure of our relationships with one another.”2 If Coleman is
correct that the dominant approach to tort law today is to treat it as “a mere
technology,” this is likely not just because of perceived successes of economic
theories of tort law but also because of lingering doubts about how well tort law
actually instantiates fairness and responsibility, and how morally meaningful
are its conceptions of each. Economic approaches to tort law may seem espe-
cially powerful, and moralized accounts of tort law particularly impotent, in the
many tort cases in which corporations are defendants held liable for defective
products or vicariously liable for the torts of their employees. It is obvious that
tort law may affect corporations’ incentives, but it is not self-evident that tort
liability can be meaningfully understood as a form of moral accountability when
it is imposed upon corporate rather than human persons.

In this article, I offer new defenses of the idea that tort law does embody
distinctive interpersonal norms—in the first instance, norms of responsibility.
First, I use recent work in the philosophy of responsibility to help clarify the role
that morally significant forms of agential responsibility play in tort law. Second, I
combine that analysis with recent work in the philosophy of group agency and
responsibility in order to defend the idea that the basic rationale for applying tort
law qua tort law—or tort law as distinct from other substitute institutions—extends
to corporate persons as well as individual persons. Hence, the prevalence of
corporate defendants in modern tort litigation should not incline us to adopt an
economic approach to tort law that eschews a meaningful role for responsibility.

In Section 2 of the article, I begin with the observation, made by many tort
theorists, that tort law has a distinctive structure: it unites in one procedure and
one verdict the potentially distinct questions of what a plaintiff should receive in
consequence of an injury and what a defendant should be made to bear for
having caused it. Although this distinctive institutional structure severely limits
the extent to which tort law can deliver deterrence, insurance, and fairness, it

1 See, e.g., Richard A. Posner, Wealth Maximization and Tort Law: A Philosophical Inquiry, in
PHILOSOPHICAL FOUNDATIONS OF TORT LAW 99–111, 99 (David G. Owen ed. 1995) (“For more than two
decades I have been arguing that what I call ‘wealth maximization’ is the best positive and
normative guide to the law of torts.”).
2 Jules L. Coleman, Doing Away With Tort Law, 41 LOY. L.A. L. REV. 1149, 1155 (2008).
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also builds upon and expresses ideas of responsibility that are plausibly under-
stood as fundamental to how we understand ourselves and our lives. These
ideas of responsibility are not obvious, however, because they differ in impor-
tant ways from the kind of moral responsibility embodied in more obviously and
heavily moralized practices, such as criminal law.

In Section 3, I introduce T. M. Scanlon’s distinction between that for which a
person is attributively responsible (i.e., that for which a person may rightly be
evaluated, morally speaking), and that for which a person is substantively
responsible (i.e., what a person owes to other persons). Although tort liability
is substantive responsibility, what makes tort law distinctive relative to other
institutions that can deter, insure, and allocate losses with concern for fairness
is that tort law grounds substantive responsibility for losses at least partly in
attributive responsibility for causing those losses. Although attributive respon-
sibility for acts and their outcomes is not a sufficient condition for tort liability, it
does appear to be a necessary one. Tort liability gives a defendant the substan-
tive responsibility for redressing an injury he is attributively responsible for
causing another person. In Section 4, I explore the moral significance of the
relation that individuals bear to the proximate consequences of their actions by
revisiting Tony Honoré’s idea of “outcome responsibility” and the philosophical
literature on moral luck, and by discussing Scanlon’s recent work on blame.

Although corporations may be eminently sensible targets of policies
designed to deter unduly risky behavior and insure against or spread losses, it
is not clear without argument that corporations can themselves be attributively
responsible for acts and their harmful consequences in ways that would begin to
justify imposing upon them substantive responsibility for those outcomes in tort
law. The pervasiveness of corporate liability in tort law might therefore be taken
to undermine the idea that tort law is, in the first instance, a morally mean-
ingful, institutionalized practice of responsibility. Contrary to that view, I argue
in Section 5 that with the aid of a novel conception of group agency and
responsibility recently put forth by Christian List and Philip Pettit, we can see
that tort law’s distinctive normativity remains plausibly applicable and impor-
tant even in complex modern cases with corporate defendants.

2 The structure of tort law

The law of torts is a fundamental part of the curriculum of American law
schools. Like other key substantive areas of law such as contracts and criminal
law, tort law combines general principles with particular rules, forming a patch-
work of more and less entrenched pieces. The rules and even the principles of
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tort law have varied somewhat across both time and place, and they will surely
continue to change without ceasing to constitute the law of torts. Yet there is
also enough of a stable core to tort law that it is possible to conceptualize tort
law at a high level of generality.

Tort law is a legal framework within which individuals are empowered to
seek legal redress—typically monetary compensation—for injuries and losses
they have suffered because of actions taken by others. Tort law has a distinctive
“structure” that philosophers of tort law have called “bipolar”: tort law unites
plaintiffs with individuals who have injured them, making a defendant’s liability
the exact corollary of a plaintiff’s recovery.3 This structure substantially limits
tort law’s domain, restricting the extent to which it can promote such goals as
deterring wrongs and unduly risky conduct, insuring individuals against con-
centrated injuries and losses, and bringing about fairness in the allocation of
risks, injuries, and losses (even those specific ones that are the consequences of
human agency).4

2.1 Deterrence

The possibility of recovering damages in tort law gives potential plaintiffs an
incentive to pursue claims against the tortfeasors at whose hands they have
suffered. The risk of tort liability creates an incentive to take steps to avoid
injuring others. In that sense, tort law, particularly negligence law (which
subjects agents to liability for harms they have proximately caused), creates a

3 For seminal discussion of the structure of tort law, in which it is characterized as “bipolar,” see
Ernest J. Weinrib, Understanding Tort Law, 23 VAL. U. L. Rev. 485 (1989); and Stephen R. Perry, The
Moral Foundations of Tort Law, 77 IOWA L. REV. 449 (1992) (citing Weinrib, Understanding Tort Law,
supra note 3). The title of the present article is a reference to an even earlier seminal analysis of
tort law’s structure, Jules L. Coleman, The Structure of Tort Law, 97 YALE L.J. 1233, 1240–53 (1988)
(reviewing WILLIAM LANDES & RICHARD A. POSNER, THE ECONOMIC STRUCTURE OF TORT LAW (1987) and STEVEN
SHAVELL, ECONOMIC ANALYSIS OF ACCIDENT LAW (1987)). Coleman helpfully distinguishes between “sub-
stantive” aspects of tort law such as the content of its doctrines, and “formal or structural”
aspects of tort law such as the institutional organization of litigation. Id. at 1240. Coleman also
notes that we can distinguish between the “grounds of recovery” and the “grounds of liability,”
though tort law brings together in one and the same answer the extent of the plaintiff’s recovery
and the defendant’s liability. Id. at 1248–50.
4 My description of the imperfect fit between tort law’s bipolar structure and the aims of
deterrence and insurance, especially, is my particular gloss on a general point made forcefully
in the pathbreaking work of Weinrib and Coleman, in particular. Compare my discussion in
Sections 2.1 and 2.2 with the similar discussions in Weinrib, Understanding Tort Law, supra note
3 at 498–510; and Coleman, The Structure of Tort Law, supra note 3 at 1240–47.
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tacit form of private risk policing.5 Diffuse private regulation of this kind has
many virtues. Those virtues would have loomed particularly large in the early
days of the common law before the advent of the modern administrative state,
and they undoubtedly continue to weigh heavily in the calculus of libertarians
resistant to centralized bureaucratic regulation. However, tort law is not the only
reasonable institutional mechanism for deterring wrongs and unduly risky
behaviors. Moreover, there are other means of deterring such activities that are
both more direct and more systematic.

When formulating forwarding-looking regulations designed to deter beha-
vior, we seldom condition the applicability of the regulations on the actual
occurrence of the harms the regulations are ultimately meant to protect against.
With respect to risks of harm, tort law generally abides by the adage “no harm,
no foul.” There are many activities—such as negligently operating dangerous
machinery, maintaining unduly hazardous premises, or selling unreasonably
dangerous products—that can and perhaps ought to be regulated in a forward-
looking way, without regard to whether particular instances of such behavior
actually have caused harm. Part of the reason for regulating behavior upfront in
this way is that it is conventional wisdom of criminology that the deterrence
value of a threatened setback depends crucially on its certainty and timeliness.6

Many unduly risky acts cause no injury, many victims with valid claims do not
sue, and when suits do happen they can drag on for years or settle for amounts
well below any plausible valuation of the relevant injury—all reasons why the
prospect of tort liability may fail adequately to deter undesirable behavior.

In sum, while tort law likely does have important deterrence effects, it does
not appear to reflect a comprehensive calculus about optimal deterrence.

2.2 Insurance

For two basic reasons, the structure of tort litigation even more clearly restricts
the extent to which tort law can function as an insurance mechanism. First, tort
plaintiffs can seek compensation only for losses attributable to human agency.
By contrast, systems of public insurance need not, and generally should not,
protect only against losses caused by the actions of others. Instead, they
frequently do and should extend to individuals’ needs—even those needs that

5 See, e.g., Weinrib, Understanding Tort Law, supra note 3 at 505–06; and Coleman, The
Structure of Tort Law, supra note 3 at 1242–47.
6 See, e.g., MARK A.R. KLEIMAN, WHEN BRUTE FORCE FAILS: HOW TO HAVE LESS CRIME AND LESS PUNISHMENT

74 (2009).
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are not of others’ making, and sometimes even those needs that are conse-
quences of individuals’ own poor choices. Arguably basic emergency medical
care should be provided to all, for instance—including even those whose
life-threatening conditions are the products of bad choices such as abuse of
illicit drugs.

Second, tort law fails to exploit the most basic principle of insurance: loss
spreading. In tort law, the only people who can be made to compensate a victim
are individuals who bear a fairly close causal nexus to a victim’s losses. Such
people are generally few in number.7 Moreover, tort doctrine does not condition
liability upon the wealth or income of parties to litigation, nor on their having
liability insurance coverage, so there is nothing intrinsic to tort law to ensure
that a tortious loss will be more easily borne by a defendant than by a plaintiff.
The idea that tort law is designed to spread losses stands in tension with the fact
that potential defendants in tort law are limited to the specific agents who have
caused each plaintiff’s injuries. In principle, the agents of potential plaintiffs’
injuries might be required to contribute to an “‘at-fault’ pool” in proportion to
their general culpability, or inadequate concern for others’ interests, with each
plaintiff receiving compensation from the pool, and/or a general public insur-
ance fund, rather than being limited to compensation from the specific agents of
her injury.8

2.3 Fairness

The bipolar structure of tort law also limits tort law’s ability to pursue fairness.
Indeed, it often operates to entrench existing sources of unfairness, and argu-
ably creates new ones. When we take the bipolar structure of tort law as given,
fairness is assessed only with respect to plaintiff and defendant.9 When we look

7 Cf. Weinrib, Understanding Tort Law, supra note 3 at 498 (“[Tort law’s] causation requirement
is an artificial restriction on the reach of loss-spreading.”).
8 On the idea of an “‘at-fault’ pool,” see Jules L. Coleman, On the Moral Argument for the Fault
System, 71 J. PHIL 473, 484–88 (1974) (cited and helpfully discussed in Stephen R. Perry, The
Distributive Turn: Mischief, Misfortune and Tort Law, 16 Q.L.R. 315, 327 (1996)).
9 Even when choosing a cost-bearer from the narrow universe of the victim and those who
proximately caused her harm, fairness may require going beyond the considerations tort law
recognizes. For instance, in addition to the character of a defendant’s actions, it may be
important to know about the wealth and income of the plaintiff and defendant. Yet tort law
does not take account of a defendant’s ability to pay in calculating liability. Moreover, tort law
allows for the recovery of lost earnings, thereby entitling high-income plaintiffs to recover
substantially more than low-income plaintiffs for suffering disabling impairments. In such
ways, tort law reinforces the distributive status quo, which in the real world is often unfair.
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beyond the narrow universe of plaintiff and defendant, we see not just that
fairness requires much more than tort law can ever provide, but also that tort
law’s constrained focus can lead it to pursue locally fair solutions (i.e., fair
between plaintiff and defendant) that are globally unfair (i.e., unfair as between
some subset of the litigants and their society as a whole).10 Compared to an
innocent plaintiff, a defendant may look like a preferable cost-bearer even if she
has not acted in a way that was especially wrongful or blameworthy. However,
when we think of the defendant not as the only other potential cost-bearer but
as one person picked out of an entire society of potential persons who could
bear the plaintiff’s costs in whole or in part, the burden of moral persuasion
seems to shift.

For instance, when we take the broader perspective, it begins to look unfair
that tort law does not scale the extent of tortfeasors’ liability to their degree of
culpability or to the foreseeable extent of the harm they cause. Although in
negligence law defendants are generally liable only for categories of harm that
were reasonably foreseeable, under the so-called “egg-shell skull rule” they are
liable for the full extent of a reasonably foreseeable harm they cause, even if the
extent of the harm far exceeds normal expectations because of a hidden and
unusual vulnerability in the victim.

Moreover, the standard of care in negligence law is, with certain exceptions,
objective reasonableness, and the requirement of proximate causation is like-
wise generally understood in terms of objectively reasonable foreseeability. In
some cases individuals will be morally culpable for failing to identify the
requirements of reasonable care or failing to foresee potential harms. In other
cases, however, non-culpable ignorance may be at the root of an individual’s
failure to appreciate what is objectively unreasonable or to foresee the potential
harms that a reasonable person would have foreseen.11 In cases of the latter
types, individuals may be liable in tort even though their behavior does not
reflect a subjectively deficient level of concern for others. As Jeremy Waldron,
among others, has suggested, there are good reasons at least to question the
fairness and overall justifiability of making the presence or absence of liability

10 The practice of American tort law may not only fail to address such broader unfairness; it
may also be complicit in its perpetuation. Liability arguably serves as a poor and partial
functional substitute for the public provision of various kinds of insurance—insurance provided
more widely in some other developed, western liberal democracies. See ROBERT A. KAGAN,
ADVERSARIAL LEGALISM: THE AMERICAN WAY OF LAW 126–55 (2001).
11 As Tony Honoré observes: “It is not true that a person who undertakes a task for which he is
not up to scratch need be at fault in failing to realise the fact. Lack of skill often goes hand in
hand with lack of the nous to recognise one’s incompetence.” TONY HONORÉ, Responsibility and
Luck: The Moral Basis of Strict Liability, in RESPONSIBILITY AND FAULT 14–40, 21 (1999).
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for enormous costs hinge not on economic cushion or moral faultiness but mere
bad or good fortune regarding the consequences of one’s actions.12

2.4 Responsibility

The bipolar structure of tort law gives it a constrained vision when it comes to
deterrence, insurance, and fairness. Hence, if we are to show that structure to be
plausibly of special normative significance, rather than merely an indication
that tort law is a partial or second-best institution for addressing important
social concerns, we must demonstrate that tort law’s structure embodies ideas
of responsibility that have substantial moral significance. The moral significance
of responsibility in tort law is far from self-evident, however, for at least two
reasons.

First, philosophers of moral responsibility and ordinary moral reasoners
alike sometimes suggest that what an individual is morally responsible for,
and what it would be fair for an individual to be morally responsible for, are
one and the same.13 For reasons that will begin to emerge shortly, it is not clear
that that relationship between fairness and responsibility obtains with respect to
all forms of responsibility. However, insofar as responsibility must be fair, the
fairness concerns about tort law just discussed carry over to an analysis of moral
responsibility in tort law.

Second, the kind of responsibility that grounds tort liability is distinct from,
and less obviously moralized than, the kind of responsibility at play in criminal
law. It is not even clear that the responsibility required for tort liability is moral
responsibility at all. Criminal law makes fine-grained distinctions among various
mental states that we take to reflect degrees of moral culpability. Tort law, by
contrast, is generally concerned with objective facts about a person’s actions
such as whether they reflected reasonable care, and whether their potential to
cause harm was reasonably foreseeable. Many laypeople and theorists of crim-
inal justice alike suppose, plausibly at least, that moral responsibility for
culpable criminal wrongdoing makes a person deserve criminal punishment.
By contrast, tortious conduct often involves merely negligent rather than

12 Jeremy Waldron, Moments of Carelessness and Massive Loss, in PHILOSOPHICAL FOUNDATIONS OF

TORT LAW, supra note 1, at 387–408. As John C.P. Goldberg and Benjamin C. Zipursky observe,
other prominent theorists of tort law have also suggested that the role of luck in tort law casts
doubt on the idea that tort law should be seen as reflecting fundamental norms of fairness or
responsibility for wrongdoing. See Goldberg & Zipursky, Tort Law and Moral Luck, 92 CORNELL L.
REV. 1123 (2007).
13 See, e.g., R. JAY WALLACE, RESPONSIBILITY AND THE MORAL SENTIMENTS 16 (1994).
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intentional wrongdoing and may involve wholly nonculpable wrongdoing (such
as trespassing on another’s property due to non-culpable ignorance). Moreover,
the extent of tort liability often depends on causal luck that has no obvious
bearing on the wrongfulness or culpability of tortfeasors’ conduct. Hence, it is
neither common nor plausible to suppose that the justification of tort liability is
rooted even in part in the fact that tortfeasors deserve to be liable in tort in virtue
of their moral culpability.

What I believe we need then, in order to present the bipolar structure of tort
law as plausibly of distinctive moral importance, is an analysis showing that the
structure is grounded in a conception of responsibility that is plausibly morally
significant.14

3 Attributive and substantive responsibility

Before we address the substance of questions about responsibility and its role in
tort law, it will be helpful to distinguish between two related but distinct ideas of
responsibility. In his influential work What We Owe to Each Other, T. M. Scanlon
distinguishes between what he calls “responsibility as attributability,” and
“substantive responsibility.”15 What is attributable to a person means what
can serve as a legitimate basis upon which to assess that person, morally
speaking. Scanlon suggests that only expressions of “judgment-sensitive atti-
tudes” can rightly be attributed to us in the sense of serving as bases for
evaluating us morally.16 For him, negative moral evaluation of a person means
judging that person to have “faulty self-governance.”17 By contrast, a person’s
substantive responsibility is a matter of what that person owes to others or
should endure for them. Scanlon contends that substantive responsibility is
grounded in what he calls the “Value of Choice,” which “explains the role of

14 Readers who associate responsibility-based theories of tort law with “corrective justice” may
be surprised by the fact that I will not discuss the latter in this article. As a formal matter, at
least, I believe that Goldberg and Zipursky are correct in their claim that “[b]eing a responsi-
bility theorist [of tort law] permits being a corrective justice theorist; it does not require it.” John
C.P. Goldberg & Benjamin C. Zipursky, Tort Law and Responsibility, in PHILOSOPHICAL FOUNDATIONS
OF THE LAW OF TORTS 17–37, 26 (John Oberdiek ed. 2014). In the first instance, my aim is to show
that tort law’s bipolar structure presupposes ideas of responsibility that are plausibly of
distinctive moral importance. It is a further question whether those ideas of responsibility
should be understood as part of a distinctive type of justice called corrective justice.
15 T. M. SCANLON, WHAT WE OWE TO EACH OTHER 248 (1998).
16 Id. at 267–77.
17 Id. at 269.
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choice in the justification of moral principles by appealing to the reasons... we
have for wanting outcomes to depend on the way we respond when presented
with alternatives.”18

As Scanlon notes: “It is tempting to say that the answer to the question of
when a person is responsible in these two senses is the same: an action is
attributable to a person just in case he or she performed it voluntarily, and a
person is substantively responsible for a certain outcome just in case he or she
chose, voluntarily, to bring it about.”19 Scanlon is right, however, to conclude
that “it is important to distinguish clearly between judgments of responsibility of
these two kinds.”20 One of the reasons the distinction is important for Scanlon is
that it helps him defend—against fairness-based objections—the idea that people
can be morally responsible and criticizable even if they are incapable of recog-
nizing and acting on the moral reasons that apply to them, and even if it would
be unfair to make them bear the costs of the actions for which they are morally
responsible.21 In his recent work on blame, Scanlon makes a similar point: “I do
not think that blame is undermined by the fact that a person had no control over
the factors that made him the kind of person that he is, or by the fact that, given
the kind of person he is, he is incapable of understanding the reasons against
acting the way he does.”22 In holding these views about moral responsibility and
blame, Scanlon differs from a number of other prominent moral philosophers,
including Susan Wolf and R. Jay Wallace.23 He does so partly because he is
emphatic that attributive responsibility does not necessarily entail substantive
responsibility. In particular, he does not view attributive moral responsibility as
a kind of sanction or obligation, such that people cannot rightly be held morally
responsible unless they have a reasonable or fair opportunity to avoid it.24

Scanlon aligns himself closely with Gary Watson, who earlier put forth a
distinction between “two faces of responsibility” that is very similar to
Scanlon’s.25 Watson frames the relevant contrast as one between “attributabil-
ity” (what reflects on a person), and “accountability” (what demands can
appropriately be placed on a person). Like Scanlon, Watson argues that

18 Id. at 257, 251–67.
19 Id. at 249.
20 Id.
21 Id. at 282–90.
22 T. M. SCANLON, MORAL DIMENSIONS: PERMISSIBILITY, MEANING, BLAME 178 (2008).
23 See SCANLON, WHAT WE OWE TO EACH OTHER, supra note 15 at 282–90 and Scanlon’s accompany-
ing endnotes, in which he cites and critically discusses the views of Wolf and Wallace.
24 Id. at 276, 285.
25 GARY WATSON, Two Faces of Responsibility, in AGENCY AND ANSWERABILITY: SELECTED ESSAYS 260–88
(2004).
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attributability is a morally fundamental notion.26 Watson places particular
emphasis on the relationship between attributability and personal identity,
contending that “[t]he significant relation between behavior and the ‘real self’
is not (just) causal but executive and expressive.”27 And, like Scanlon, Watson
sees concerns about the fairness of responsibility as pertaining not so much to
attributability and identity as to accountability and “the imposition of demands
on people.”28

Yet another writer who draws a very similar distinction is David Miller.
Miller argues that individuals who bear various kinds of responsibility for bring-
ing about certain costs or harms through exercises of their agency do not
necessarily incur “remedial responsibility” in the sense of being the parties
who ought, all things considered, to bear those costs or redress those harms.29

Although Miller believes that responsibility in the first sense of agential attribu-
tion is an important consideration that can ground remedial responsibility, he
recognizes that there are other considerations that may outweigh it in determin-
ing where remedial responsibility most properly lies.30

Tort liability is what Scanlon would call “substantive” responsibility and
Miller would call “remedial” responsibility. In principle, this kind of responsi-
bility might be based on considerations other than attributive responsibility. For
instance, we might conclude that society owes it to indigent persons to supply
them with social insurance against such ills as hunger, sickness, and home-
lessness, even when they are the attributive responsibility not of society as a
whole but only of the free, self-destructive choices of those who would suffer
from them. However, if the only idea of responsibility operative in tort law were
a substantive or remedial responsibility unconnected to attributive responsibility
for creating the harms to be redressed, then the idea of responsibility would play
only a trivial role in the assignment of tort liability—it would be another label for
it, not a ground of it. So when we ask whether a conception of responsibility
plays an important role in justifying tort liability, we are asking whether the
substantive or remedial responsibility associated with tort liability is grounded
partly in tortfeasors’ attributive responsibility.

As we have seen, tort liability is not a free-floating form of substantive or
remedial responsibility. Tort plaintiffs cannot recover from society at large or
just anyone who happens to be well positioned to compensate them. Rather,

26 Id. at 263–72.
27 Id. at 270.
28 Id. at 264, 273, 276.
29 DAVID MILLER, NATIONAL RESPONSIBILITY AND GLOBAL JUSTICE 81–86, 99–107 (2007).
30 Id.
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only those who wrongfully injured them are in the pool of individuals who may
potentially be held substantively responsible. Tort law determines whether
someone is substantively liable by first asking whether she is attributively
responsible for injuring the plaintiff. At the least, then, tort law implies that
being attributively responsible for injuring another person makes one a better
candidate to bear substantive responsibility for the resulting costs to the injured
party. However, we have yet to clarify the moral significance of the kind of
attributive responsibility presupposed by judgments of tort liability. To get a
firmer grasp on this idea, it will be helpful to review and clarify Tony Honoré’s
influential analysis of what he called “outcome responsibility”—a concept
intended to capture the moral relationship that individuals bear to certain states
of affairs they have brought about by their actions.31

4 Outcome responsibility: from attributive
to substantive responsibility

For Honoré, “[o]utcome responsibility means being responsible for the good and
harm we bring about by what we do,” and “[t]he main role of legal liability is to
reinforce our basic outcome responsibility with formal sanctions such as com-
pensation or punishment.”32 Building on Honoré’s work, Stephen Perry has
offered a detailed analysis of outcome responsibility and defended a particular
conception of it, which he calls the “avoidability” conception.33 According to
that conception, an individual is responsible for a harmful outcome of her
actions just in case she had the capacity and opportunity to foresee the potential
harm and thereby act in such a way as to avoid creating it.34

Perry has contended that Honoré oscillates between “personhood” and
“social” conceptions of outcome responsibility.35 On the one hand, Honoré
stresses how important and closely connected outcome responsibility is to our
sense of ourselves as persons: “Outcome responsibility is, I contend, inescap-
able because it is the counterpart and at the same time a constituent of our

31 HONORÉ, supra note 11.
32 Id. at 14–15.
33 Stephen R. Perry, Responsibility for Outcomes, Risk, and the Law of Torts, in PHILOSOPHY AND THE

LAW OF TORTS, 72–130, 81–97 (Gerald J. Postema ed. 2001).
34 Id. at 91.
35 Stephen R. Perry, Honoré on Responsibility for Outcomes, in RELATING TO RESPONSIBILITY: ESSAYS IN

HONOR OF TONY HONORÉ ON HIS 80th BIRTHDAY 61–79 (Peter Cane & John Gardner eds. 2001).
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personal identity and character. We could not dispense with outcome responsi-
bility without ceasing to be persons.”36 On the other hand, proceeding from the
thought that “[c]hoosing is inescapably betting,” Honoré also conceptualizes
outcome responsibility as a lottery and argues that in order for it to be justifi-
able, it must be “impartial, reciprocal and over a period, beneficial.”37 And
Honoré claims that, in fact, for those who meet the threshold level of capacity
necessary to be outcome responsible in general, the system of outcome respon-
sibility will generally bring more benefits than costs.38 Justifiably, Perry replies
that Honoré’s benefits/burdens story is either implausible or trivially true:
“Unless minimum capacity is simply defined as not standing to profit ex ante
from the system of outcome allocation—and Honoré comes close to doing this in
a footnote—the claim that the system is beneficial to all seems to be, empirically,
simply false.”39

Perry rightly observes that there are two distinct formulations of outcome
responsibility here and it is not immediately clear whether or how they relate to
one another.40 I suggest we can better understand the two ideas and their
relation by deploying Scanlon’s distinction between attributive and substantive
responsibility. The “personhood” sense of outcome responsibility is akin to
attributive responsibility in that it is a ground for evaluating individuals—albeit
on the basis of their impact on the world, rather than simply their attitudes of
concern for others. The “social” sense of outcome responsibility, by contrast, is
best thought of as a form of substantive responsibility consisting of social and
legal rules that create potential liability in moral practice and tort law for those
who are attributively responsible for actions proximately causing costly
outcomes.

Recall that Scanlon contends it is substantive responsibility rather than
attributive responsibility that plausibly gives rise to fairness concerns about
individuals’ capacity to avoid responsibility. Someone who negligently burns
down his neighbor’s house is outcome responsible for destroying it in the
attributive, “personhood” sense. It meaningfully attaches to him as an agent
in the sense that it morally licenses certain judgments, attitudes, and actions
toward him that might otherwise be inappropriate. But if the person who caused
the fire acted with only minimally culpable ignorance of the risks—say, because
he is a functioning adult with very low intelligence—it is not implausible to

36 HONORÉ, supra note 11 at 15.
37 Id. at 26.
38 Id. at 27.
39 Perry, Honoré on Responsibility for Outcomes, supra note 35 at 67.
40 Id. at 61–79.
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think that it is unfair to hold him substantively responsible by making him pay
all the costs of rebuilding the home.41 In this limited sense, he is the “winner” of
a lottery in which nature gave him extra tickets. Honoré is right to be concerned
about the fairness of outcome responsibility as substantive responsibility. But
because he does not distinguish clearly between attributive and substantive
responsibility, that concern leads him to a misguided attempt to show that
outcome responsibility as such is, or should be, analogous to a fair lottery.

To take stock, I have suggested that what makes tort law distinct from other
institutions that could be combined to fulfill many of its instrumental goals is
the way in which it grounds substantive responsibility for an injury at least
partly in attributive responsibility for being the agent of that injury. As scholars
such as Honoré, Perry, and Miller have implied, using different language than
Scanlon, something like attributive responsibility for outcomes is a coherent
idea, and one that is plausibly of moral significance. Although attributive
responsibility for an action is not in and of itself enough to ground substantive
responsibility for its outcomes,42 it does appear to be a necessary condition for
tort liability, as well as the conception of responsibility with which the bipolar
structure of tort law stands or falls. This is presumably what Perry means when
he says that outcome responsibility is the “normative link between particular
injurers and their victims.”43

This may be enough to show that a conception of responsibility lies beneath
the structure of tort law. It is not yet enough, however, to show that this
conception of responsibility actually does substantial work to justify tort law’s
bipolar structure. When and why might attributive responsibility for an action
even partially legitimate or justify making an individual substantively respon-
sible for bearing the action’s specific costly consequences? It is helpful here to
begin by distinguishing two different questions that are often run together. First,

41 For a famous real-world variation on these facts, see Vaughan v. Menlove, (1837) 132 E.R.
490 (C.P.). Arthur Ripstein offers helpful discussion of the case in his book EQUALITY,
RESPONSIBILITY, AND THE LAW 84–87 (1999).
42 Honoré and Perry both recognize and agree upon this point. See HONORÉ, supra note 11 at 27;
and Perry, The Moral Foundations of Tort Law, supra note 3 at 494–97.
43 Stephen R. Perry, Loss, Agency, and Responsibility for Outcomes: Three Conceptions of
Corrective Justice, in TORT THEORY 24–47, 25 (Ken Cooper-Stephenson & Elaine Gibson eds.
1993). Drawing on Scanlon’s 1988 Tanner Lectures, which anticipated the distinction Scanlon
would later draw between attributive and substantive responsibility, Jules Coleman has simi-
larly suggested that, in Perry’s view at least, “the allocative question [of tort liability] is to be
resolved in terms of the attributive principle [of responsibility].” JULES L. COLEMAN, THE PRACTICE OF

PRINCIPLE: IN DEFENCE OF A PRAGMATIST APPROACH TO LEGAL THEORY 52 (2001) (citing T. M. Scanlon, The
Significance of Choice, in THE TANNER LECTURES ON HUMAN VALUES 149–216 (Sterling M. McMurrin ed.
1988)).
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what affirmative aims are served by making a defendant who is attributively
responsible for injuring a plaintiff bear substantive responsibility for the costs of
that injury? Second, why is it permissible to pursue those aims by enabling the
plaintiff to demand compensation from such a defendant?44

For at least three reasons, it is tempting to focus on the role that attributive
responsibility likely plays (at least in conjunction with fault or some other
condition) in making it morally permissible (rather than morally good or obliga-
tory) that a defendant who is attributively outcome responsible for injuring a
plaintiff should be liable for it. First, although the state (acting at various stages
through police, prosecutors, judges, and juries) exercises considerable discretion
in determining whether and how far to pursue criminal actions, political mor-
ality constrains the appropriate exercise of that discretion in ways that seem not
to apply to private parties who bring tort suits. In tort law, the plaintiff with a
winning tort case has the option to sue, but she also has wide moral discretion
to forgo her claims if she wishes.45 That a plaintiff has a winning case does not
mean it would necessarily be morally good for her to stand on her rights and
pursue it, or that it is morally obligatory or even good for the defendant to give
her the compensation she could legally demand. Second, in part because the
extent of actual damages suffered can vary significantly from the degree of
wrongfulness of tortious conduct and the culpability of its perpetrator, it is
doubtful that even those who wrongfully injure others necessarily, or even
typically, deserve to bear the full costs of their conduct. It seems more plausible
to suppose that whether or not they deserve to bear those costs, through their
wrongful conduct they have diminished or lost their claim against having to
bear them.

Third, there is a very plausible way of explaining why attributive responsi-
bility for an injury, especially the wrongful infliction of injury, should have the
moral effect of making it permissible (even if not yet morally good or obligatory)
for a person to bear the costs of the injury. Recall that Perry defends an
“avoidability” conception of outcome responsibility according to which a person
is responsible for an outcome just in case it was one that she could have

44 In the context of criminal justice, David Dolinko makes fruitful use of a parallel distinction
between the affirmative aims of criminal punishment and the explanation of why it is morally
permissible to punish. See Dolinko, Some Thoughts about Retributivism, 101 ETHICS 537, 539–40
(1991).
45 As Benjamin Zipursky has argued, a legal duty to compensate does not arise until a
defendant has been successfully sued, so the structure of tort law does not presuppose that
even fully tortious conduct, by itself, gives rise to a legal duty to compensate (as opposed to a
liability to have compensation demanded by a plaintiff through a tort suit). See Benjamin C.
Zipursky, Civil Recourse, Not Corrective Justice, 91 GEO. L.J. 695, 718–21 (2003).
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foreseen and avoided by acting on her foresight. We may better understand part
of the case for grounding substantive tort liability in attributive outcome respon-
sibility (conceived as applying to outcomes avoidable through foresight) if we
recall Scanlon’s plausible principle that the substantive burdens a person can
fairly be required to bear depend upon the choices she has with respect to those
burdens. As Scanlon observes, having good choices or opportunities to avoid
bearing a particular cost gives a person an important means of protecting herself
against having to do so; hence, all else equal, a person has less of a complaint
against having to bear a cost if she had a good opportunity to avoid bearing it
than if she had little or no such opportunity.46 Moreover, although it may be
difficult or impossible to avoid setting back others’ interests over the course of
one’s life (because people’s interests conflict and accidents happen), people
have especially good opportunities to avoid wrongfully harming others, because
doing so does not require them to refrain from anything other than acting
wrongfully toward others.

To recap, the imagined argument runs as follows: attributive responsibility for
causing a foreseeable type of injury implies an opportunity to avoid bringing about
that injury, and therefore an opportunity to avoid having to bear the costs of it,
which in turn diminishes a person’s complaint against having to bear those costs
through tort liability. The argument is plausible on its own terms, but not as an
explanation of tort law’s presupposition that attributive responsibility in particular
helps ground substantive outcome responsibility. The problem is that conditioning
substantive responsibility for bearing the costs of an injury on attributive respon-
sibility for having caused that injury is not the only way to ensure that whoever
bears those costs had a reasonable opportunity to avoid them. To see this, notice
that were we to replace tort law with compensation for wrongful harms dispensed
from an at-fault pool, the individuals who would have to contribute to the pool in
proportion to their fault would also have a good opportunity to avoid having to
contribute to the pool. In fact, their opportunity would be in an important respect
better than the opportunity that people currently have to avoid tort liability,
because a system of liability to an at-fault pool would, ex hypothesi, neutralize
the effect of outcome luck, thereby giving people a means of avoiding liability more
predictably tied to their choices than the ‘lottery’ of tort liability.

More generally, if the grounding relation between attributive and substan-
tive outcome responsibility were merely that the former contributes to the
permissibility of the latter, then we would have no reason to believe that the

46 See especially SCANLON, WHAT WE OWE TO EACH OTHER, supra note 15 at 256–67. See also T. M.
SCANLON, Punishment and the Rule of Law, in THE DIFFICULTY OF TOLERANCE: ESSAYS IN POLITICAL

PHILOSOPHY 219–33, 224–33 (2003).
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functions of tort law could not be handed over piecemeal, without moral loss, to
morally permissible substitute institutions for dealing with the costs of inter-
personal wrongs and harms—institutions without tort law’s bipolar structure.47

To be sure, attributive outcome responsibility may well play an important role in
the explanation of why it is permissible to impose tort liability upon defendants
for certain harms they have proximately caused plaintiffs. However, to show that
there is something normatively distinctive about tort law that gives us at least
pro tanto reason to retain it rather than replace it with an amalgam of permis-
sible alternative institutions, we need to answer the question of why attributive
outcome responsibility might not only make it permissible but actually give us
affirmative reason to single out an agent who has (perhaps wrongfully) injured
another and make him liable to compensate that other person.

I will not attempt a systematic answer to that question here, but instead only
gesture in the direction of where I believe one may ultimately be found. I will do
so by briefly revisiting the idea of “moral luck” that Bernard Williams and
Thomas Nagel influentially formulated,48 which has often been mentioned in
connection with tort law, and by discussing the new conception of blame that
Scanlon has recently developed.49

Although a prominent strand in ordinary and academic moral theory seeks
to cordon off luck from our moral assessments of one another, Williams, Nagel,
and many others after them have resisted this impulse. In their view, moral
judgments are inevitably infused with the influence of luck, so much so that
morality would look far different were we to succeed in eradicating that influ-
ence. Nagel defines instances of moral luck as situations “[w]here a significant
aspect of what someone does depends on factors beyond his control, yet we
continue to treat him in that respect as an object of moral judgment.”50

Moreover, one of the four basic types of moral luck he identifies is “luck in
the way one’s actions and projects turn out.”51 In other words, Nagel affirms

47 Jules Coleman rightly suggests that we can learn important things about tort law by asking
the question “what would be lost, if anything, were we to do away with tort law?” See Coleman,
Doing Away With Tort Law, supra note 2 at 1154.
48 BERNARD WILLIAMS, Moral Luck, in MORAL LUCK 20–39 (1981); THOMAS NAGEL, Moral Luck, in
MORTAL QUESTIONS 24–38 (1979).
49 See SCANLON, MORAL DIMENSIONS, supra note 22 at 122–214. The nature and grounds of blame are
difficult and controversial philosophical issues. Fortunately, I do not believe that the points I
shall make with reference to Scanlon’s conception of blame depend upon wholeheartedly
endorsing that conception either from a formal conceptual standpoint or a substantive moral
standpoint.
50 NAGEL, supra note 48 at 26.
51 Id. at 28.
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precisely the idea that being attributively responsible for an action can connect a
person to the consequences of that action in a morally meaningful way.

Following Williams and Nagel, Scanlon has taken “the phenomenon of moral
outcome luck” to be a datum that his account of blame has the putative virtue of
explaining.52 In Scanlon’s view, blameworthiness means the presence of “some-
thing about the agent’s attitudes toward others that impairs the relations that others
can have with him or her.”53 To actually blame a person means not just to appraise
her as blameworthy but also to see reason to alter one’s relation to her accord-
ingly.54 Scanlon argues that in contrast to the “‘character assessment’ account of
blame,” his relational impairment view makes good sense of the role luck plays in
our blaming practices.55 Chance variation in the outcome of a person’s action does
not reflect on her character—understood as something like an amalgam of her
beliefs, desires, values, and dispositions.56 Yet Scanlon observes that it can affect
blameworthiness and blame conceived on the relational impairment model. For
according to that approach “blame is not a mere evaluation but a revised under-
standing of our relations with a person, given what he or she has done. Blame is
therefore a function not only of the gravity of a person’s faults but also of their
significance for the agent’s relations with the person who is doing the blaming.”57

Suppose that, of two equally negligent drivers, one kills a child and the other
just misses doing so. As Scanlon observes, drawing the example from Nagel, the
difference in outcomes indicates nothing about the character of the drivers.58 Yet it
is more than plausible to think that because the first driver has committed negligent
homicide and the second has not, a host of people (family members, friends,
community members) will have normative reasons to change some of their expecta-
tions about and dispositions toward the first driver in particular, and the first driver
herself will have distinctive reasons for action that the second driver will not.59

Williams uses the case of a non-negligent vehicular accident to emphasize both the
salience and scope of what he calls “agent-regret”: a distinctively “first-personal”
perspective upon one’s past behavior and its consequences.60

52 SCANLON, MORAL DIMENSIONS, supra note 22 at 125–31, 147–52.
53 Id. at 128.
54 Id. at 128–31.
55 Id. at 125–31, 147–52.
56 Id. at 127, 149–50.
57 Id. at 150.
58 Id. at 125–27, 148–51.
59 See id. at 148–51.
60 WILLIAMS, supra note 48 at 27–31. Stephen Perry has fruitfully applied to tort law the idea of
moral luck and, in particular, Williams’s discussion of agent-regret. See Perry, Loss, Agency, and
Responsibility for Outcomes, supra note 43 at 40–47.
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As Stephen Perry notes, even if a person’s outcome responsibility for an
injury is not negligent or otherwise sufficient to create tort liability, it still may
be a reason for her to do things such as “express [her] regret to the person
harmed.”61 Scanlon gives a helpful label to an idea he draws from Nagel when
Scanlon calls such situations ones of “objective stigma” as distinct from truly
moral luck. He contends that objective stigma resembles blame in involving “a
modification of one’s relations with a person, a change in the meaning of one’s
interactions.”62 But objective stigma is distinct from blame in that unlike blame,
objective stigma can arise from wholly faultless behavior.

The outcomes of our actions do not directly reflect our characters. Yet as
Perry has noted, drawing on Honoré: “It is the outcomes of actions that give us a
history as persons, and our history as persons contributes in very large measure
to our identities as individuals.”63 And as the distinction between moral out-
come luck and objective stigma suggests, outcomes are likely to be particularly
central to an agent’s identity when they are outcomes of actions that reflect
poorly on the agent’s character. Some consequences will be too remote, of
course, to ascribe to a person’s agency in any meaningful sense. That may
help partially explain why in tort law individuals are generally only liable for
types of injury that were reasonably foreseeable, and why Perry makes “avoid-
ability” a necessary component of outcome responsibility. Yet what the moral
luck literature and Scanlon’s conception of blame indicate is that outcomes of
actions can reflect on agents in a way that changes how they have reason to
comport themselves and how others have reasons to treat them. I suspect that
much more can and should be said to explain and justify that claim. However, I
also believe the discussions of Williams, Nagel, Honoré, Perry, and Scanlon,
among others, are enough to give the idea substantial plausibility.

I have not attempted here fully to defend the idea that attributive responsi-
bility for an injurious action can in fact give us affirmative reasons to make its
agent substantively liable to bear its costs. What I hope to have shown is only
that (a) tort law presupposes that people who are attributively responsible for
foreseeably injuring others have special reasons to bear the costs of those
injuries (at least or especially when they have caused them wrongfully), and
(b) this implicit inference is at least plausibly justified and morally significant. In
the following section, I will argue that the prominence of corporate defendants
in tort law is perfectly compatible with—and therefore does not undercut the
central role tort law accords to—the idea that a tort defendant must have been

61 Perry, Loss, Agency, and Responsibility for Outcomes, supra note 43 at 42.
62 SCANLON, MORAL DIMENSIONS, supra note 22 at 148, 125.
63 Perry, Honoré on Responsibility for Outcomes, supra note 35 at 71.
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attributively responsible for a plaintiff’s injury in order to be a candidate for
liability.

5 Corporate responsibility in tort law

Even if tort law in principle could embody special interpersonal norms of
responsibility, the contemporary corporate form may routinely undermine, or
at least substantially complicate, its ability to do so. The concern is that we may
not stand in the same kinds of interpersonal relations with corporate persons as
we do with human persons. It is not clear, in the absence of argument, whether
corporations are or can be the kinds of moral agents to whom notions like
attributive responsibility apply. Even if one accepts that a person’s being attri-
butively responsible for injuring another activates affirmative reasons for her to
bear substantive responsibility for redressing the injury, there remains the
question of whether corporations qua corporations can be attributively respon-
sible in a way that would begin to ground substantive responsibility. To draw
that conclusion, we need a theory of how corporations can be responsible for
actions and outcomes in a morally meaningful way, not just amenable to
manipulation for social ends.

In recent work, Christian List and Philip Pettit have argued that corporations
themselves, and not just the individuals who collectively constitute them, can be
agents—not just in a loose sense but also in a very rigorous sense with important
implications for how we should understand and treat them.64 They have done so
by building a theory of group agency that attempts to show how a group can be
more than a straightforward sum of its individual constituent decisionmakers
and thus in an important sense an “agent in its own right.”65 On his own and in
his work with List, Pettit has extended the theory of group and corporate agency
in an effort to show that an appropriately structured group or corporation can
also be responsible qua corporation, not just in a causal sense, but in a moral
sense as well.66 In this section, I argue that the kind of moral responsibility that
Pettit shows is possible for corporations is attributive responsibility. Hence,
corporations may be attributively responsible in a way that partially grounds

64 See especially CHRISTIAN LIST & PHILIP PETTIT, GROUP AGENCY: THE POSSIBILITY, DESIGN, AND STATUS OF

CORPORATE AGENTS (2011); see also Philip Pettit, Groups with Minds of Their Own, in SOCIALIZING
METAPHYSICS: THE NATURE OF SOCIAL REALITY 167–93 (Frederick F. Schmitt ed. 2003).
65 For a use of this specific phrase, see, e.g., Philip Pettit, Responsibility Incorporated, 117 ETHICS
171, 180 (2007).
66 See id.; and LIST & PETTIT, supra note 64 at 153–69.
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tort liability—not just “responsibilizable” entities fit to be held substantively
responsible as though they were attributively responsible.67

The account of group agency that List and Pettit offer begins with their
analysis of what they call the discursive dilemma. The discursive dilemma is a
problem that arises when a group of people aggregates the individual judgments
of its members about interdependent issues. List and Pettit credit the seed of
their idea to Lewis Kornhauser and Lawrence Sager, who identified an instance
of the phenomenon in the context of judicial decisionmaking.68 As Kornhauser
and Sager observed, there are many legal cases in which judgments about
several subsidiary issues combine to yield an overall judgment in favor of or
against a particular party. In tort law, for instance, to prove that the defendant
committed the tort of negligence, a plaintiff must show that the defendant owed
a duty of care to the plaintiff, breached that duty, and in breaching that duty
proximately caused harm to the plaintiff.69 Imagine a panel of three judges
considering those four issues—(1) duty, (2) breach, and (3) proximate causation
of (4) harm. Suppose that each element were found to be met by two out of three
judges yet no single judge were to find all four elements met and therefore no
single judge were to find liability. If the judges were to apply a majority criterion
to each individual element of negligence, then look to see whether the group as
a whole affirmed the conjunction of the four elements, they would come to a
different result than if they were to apply the majority criterion only to each
judge’s overall conclusion on negligence.

The Kornhauser and Sager observation, which they termed the “doctrinal
paradox,” was valuable in its own right, illuminating a problem for judicial
decisionmaking. What List and Pettit have shown, however, is a more general
result: such potential inconsistency in judgment aggregation is not unique to
legal or majoritarian decision procedures but extends across a broad range of
functions that satisfy important criteria for judgment aggregation.70 We can set
aside many of the technical details regarding the range and nature of the
conflict. For our purposes, it should suffice to describe the dilemma in general
terms—as between what Pettit has helpfully characterized as “individual

67 For discussion of what he calls “responsibilization” see Pettit, Responsibility Incorporated,
supra note 65 at 177 and PHILIP PETTIT, A THEORY OF FREEDOM: FROM THE PSYCHOLOGY TO THE POLITICS OF

AGENCY 16–17 (2001).
68 See LIST & PETTIT, supra note 64 at 43 (citing earlier work by Lewis A. Kornhauser & Lawrence
G. Sager, including their article The One and the Many: Adjudication in Collegial Courts, 81 CAL.
L. REV. 1 (1993)).
69 The example I describe here is a variation on one that List and Pettit employ, following
Kornhauser and Sager. See id. at 44–45; and Kornhauser and Sager, supra note 68 at 10–12.
70 LIST & PETTIT, supra note 64 at 47–58.
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responsiveness” and “collective rationality.”71 The potential conflict between
these values that group decisions can respect or violate can occur both synchro-
nically and diachronically, but it is easier to appreciate if we consider the more
salient diachronic case.72 Part of what it means to be able to co-reason with a
person or group is to be able to draw out the logical entailments of the person’s
or group’s prior commitments.73 The diachronic aspect of the conflict between
individual responsiveness and collective rationality consists in the following
problem: if a group is to be responsive to aggregations of individual judgments
on new issues, there always exists the possibility that such responsiveness will
conflict with the logical entailments of the group’s prior judgments about
logically related issues.

List and Pettit contend that groups with a collective purpose typically will,
and should, prioritize collective rationality by adopting self-conscious aggrega-
tion procedures that would prevent, or force a group to revise, any group
judgments in conflict with collective rationality—even when doing so would
sacrifice individual responsiveness by making the group’s judgments conflict
with the group members’ judgments about some specific issues.74 For instance,
giving up the demand for individual responsiveness makes it possible to adopt
“[a]n aggregation function such as a premise-based or sequential priority pro-
cedure [which] enables a group not only to form rational intentional attitudes
but also to do so in a way that collectivizes reason.”75 List and Pettit argue that
collectivizing reason “establish[es] a certain kind of autonomy for group
agents,”76 and “groups that collectivize reason deserve ontological recognition
as intentional and personal subjects.”77 Groups that collectivize reason become
not mere “aggregates” but “integrates,” to use Pettit’s language.78 This gives
them a distinctive intentional capacity to form “beliefs” and “desires” that are
their own, in the sense that they cannot be read off straightforwardly from
simple issue-by-issue aggregation of the group members’ beliefs and desires.79

It is not just theoretically possible for groups to collectivize reason. As
Pettit observes, “a purposive collectivity” “will be under enormous pressure to

71 Pettit, Groups with Minds of Their Own, supra note 64 at 174.
72 See id. at 170–73.
73 See, e.g., PETTIT, A THEORY OF FREEDOM, supra note 67 at 65–103.
74 Pettit, Groups with Minds of Their Own, supra note 64 at 175–78; LIST & PETTIT, GROUP AGENCY,
supra note 64 at 58.
75 LIST & PETTIT, GROUP AGENCY, supra note 64 at 58.
76 Id.
77 Pettit, Groups with Minds of Their Own, supra note 64 at 175.
78 Id. at 178.
79 Id. at 178–84.

22 B. Ewing



collectivize reason” when, as is bound to happen, discursive dilemmas arise.80

Like individuals, purposive groups attempt to co-reason with other individuals
and groups. But as noted already, persons and entities can only co-reason with
one another insofar as they are able to draw out the logical implications of one
another’s past commitments. As Pettit puts it: “any such purposive collectivity
must avoid automatic recourse to the revision of past commitments; it must
show that those commitments are sufficiently robust for us to be able to expect
that the group will frequently be guided by them in its future judgments.”81

Imagine an integrated group that to a substantial extent holds itself to its
prior beliefs, desires, intentions, and actions—and anticipates others will hold it
to them as well. Such an entity already applies to itself something like a
conception of responsibility. So it should not be surprising that Pettit has used
the forgoing account of integrated groups to argue that it is possible for a group
agent to incur moral responsibility of its own—moral responsibility that is
distinct from the moral responsibility individual members of the group bear
for creating the group, being part of the group, and carrying out its actions.82

Pettit argues for group moral responsibility by setting out three conditions
that must be true of an agent and then arguing that those three conditions can
be simultaneously satisfied by groups that have integrated or collectivized
reason in the manner just discussed.83 In his view, moral responsibility applies
if (1) there is a morally significant choice, and the agent making it has the
capacity (2) to recognize and (3) to act on, the sorts of normative reasons that
apply to the choice.84

As entities of collectivized reasoning, corporations can face morally signifi-
cant choices just like individuals and they can at least in principle recognize
normative reasons in their integrated capacity. The more difficult question is
how a group can act in its own right, much less on particular normative reasons.
As Pettit observes, a common objection to the idea of groups acting in their own
right proceeds by observing that groups necessarily act only through their
members and then asserting that “[o]ne and the same action cannot be subject
both to the reason-sensitive control of the group agent and to the reason-
sensitive control of one or more individuals.”85

80 Id. at 176.
81 Id. at 177.
82 See Pettit, Responsibility Incorporated, supra note 65 at 193–94.
83 See id. at 171–201; and LIST & PETTIT, GROUP AGENCY, supra note 64 at 153–69.
84 Pettit, Responsibility Incorporated, supra note 65 at 174–75. See also LIST & PETTIT, GROUP

AGENCY, supra note 64 at 155–56.
85 Pettit, Responsibility Incorporated, supra note 65 at 189. See also LIST & PETTIT, GROUP AGENCY,
supra note 64 at 159–61.
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To respond to this objection, Pettit appeals to a more general theory of tiers
of explanation that he has developed with Frank Jackson. The basic idea, which
they have called “program explanation,” is that relatively coarse-grained causal
explanations “program” for an outcome they explain, in the sense that they
ensure or make probable the presence of one or another set of fine-grained
factors that will be sufficient to bring about the relevant result.86 Although it is
individual members of a corporation who carry out its actions, they do so within
the confines of corporate rules, procedures, and decisions designed to ensure
that such members will act in particular ways or within particular bounds. What
corporations qua corporations are responsible for, then, is programming for
particular actions of their members.87 Although the corporation through its
rules, procedures, and collective decisions does not guarantee that any person
will act in any particular way, it can and does regulate what individuals can do,
and are likely to do, in the corporation’s name. A corporation can often all but
ensure that even if not employee X specifically, someone will do the corpora-
tion’s bidding.

In formulating his view of corporate responsibility, Pettit has distinguished
“thinking” someone responsible from “holding” someone responsible, and both
of these from holding someone “accountable.”88 Although he does not employ
Scanlon’s terminology, it is evident that Pettit understands “thinking” a person
responsible and “holding” a person responsible to entail or express judgments
of attributive responsibility. On the other hand, he views holding a person
accountable in the way Miller views assigning “remedial responsibility”—as
not requiring grounding in attributive responsibility. Pettit believes there are
reasons for “holding an agent accountable” or “identifying that person as the
one who carries the can, the one who sits at the desk where the buck stops”
quite apart from whether she is attributively responsible.89 One such reason is
the conditioning or “responsibilization” of not yet fully responsible agents.90

It if were not already clear from the foregoing, Pettit goes even further to
make it clear that his account of corporate responsibility is, in the first instance,
only an account of corporate responsibility in the attributive sense. He does so
by explicitly noting that he offers no assessment of “the practical considerations

86 See, e.g., Frank Jackson & Philip Pettit, Structural Explanation in Social Theory, in REDUCTION,
EXPLANATION, AND REALISM 97–131, 117–26 (David Charles & Kathleen Lennon eds. 1992). See also
LIST & PETTIT, GROUP AGENCY, supra note 64 at 161–63.
87 Pettit, Responsibility Incorporated, supra note 65 at 190–92. See also LIST & PETTIT, GROUP

AGENCY, supra note 64 at 161–63.
88 Pettit, Responsibility Incorporated, supra note 65 at 173–74.
89 Id. at 173.
90 Id. at 173, 176–77.
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that are relevant to determining the best sorts of sanctions to impose in criminal
law or indeed in the law of tort, the law of contract, or any other branch of
jurisprudence.”91

However, as I have argued in the previous section, tort law’s distinctive
structure presupposes that if an individual is attributively responsible for an act
that injures another, then that attributive responsibility is an important considera-
tion that helps license or justify holding her substantively responsible by shifting
those losses to her. In that sense, at least by tort law’s internal standards, Pettit’s
defense of corporate attributive responsibility is highly relevant to the justifiability
of corporate tort liability. In fact, it is precisely the kind of account of corporate
responsibility that is necessary to show that corporate tort liability is consistent
with the underlying normativity of the bipolar structure of tort law.

Suppose that a vertically integrated chemical manufacturing company has
mistakenly manufactured and distributed a cleaning fluid with the presence of
dangerous, unlabeled toxins. Further assume that the company has done so not
because specific employees acted maliciously or otherwise outside of the scope of
their employment but rather because they acted within the bounds of organiza-
tional structures surrounding the coordination of different parts of the company’s
chemical production and waste removal operations. Individual employees of the
company collectively put a defective product on the market. And specific indivi-
duals bear attributive responsibility for putting in place the organizational struc-
ture of the company, perhaps years ago. But there is also a meaningful sense in
which the corporation itself has “programmed” for the distribution of a defective
product. By “programming” its employees to carry out specific tasks within its
organizational structures, the corporation qua corporation pursued the aim of
profit maximization in a way that led its individual employees collectively to bring
a defective product to the market on its behalf. The company’s organizational
structures and their effect on employees’ actions made the company, as such, an
abstract entity engaged in practical reasoning not straightforwardly reducible to
the practical reasoning of its individual employees. And the result of its pursuit of
its aims was the distribution of a defective product.

There is a question regarding which if any specific tortious actions by
employees should be attributable to the corporation in such a way as to bring
about vicarious liability in the corporation. (Though I will not develop the
thought here, my sense is that the idea that a corporation “programs” for actions
of its employees corresponds nicely to ideas of corporate control underlying the
theory of vicarious liability). There is also a question of products liability law
regarding the standard of care to which we should hold the corporate agent, qua
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programmer of employees’ actions that collectively bring about an injury, as
through the manufacture and distribution of a defective product. I have
described the case of the chemical manufacturer in such a way as to leave
open whether the corporation’s organizational structures programmed so unrea-
sonably for the production and distribution of a defective product that we
should say the corporation qua corporation was negligent. Depending upon
the standard of care to which we want to hold the corporation, we might
make it liable only if it can be shown that there was negligence by its employees
or in its organizational structures, or, instead, we might make it liable for all the
defective products it manufacturers and distributes. The point I hope to illustrate
is simply the general one that a corporation can be attributively outcome
responsible for a plaintiff’s injury. Hence, corporate liability in tort law is
consistent with the idea that substantive tort liability is grounded in part in a
defendant’s attributive responsibility for causing a plaintiff’s injury.

There is one lingering problem to address. Pettit’s account of corporate
responsibility does not necessarily extend to any particular corporations, such
as American business corporations. As already noted, various moral philoso-
phers, including Pettit, believe that in order to be morally responsible, an agent
must be capable of recognizing and adhering to the moral reasons that apply to
its choices. Yet arguably many American business corporations are systemati-
cally structured so as not to recognize and act on specifically moral reasons.
That is to say, arguably they are structured in such a way as to ensure only that
their employees reliably act on their behalf in profit-maximizing ways, and that
their employees act in morally responsible ways only to the extent that doing so
coincides with the profit maximization imperative.

As Pettit suggests, one reason we might hold corporations that are not
(fully) morally responsible to a standard that does not strictly speaking apply
is that by doing so, we will inculcate in them the practice of responsible agency
and give them an incentive to restructure themselves in such a way that they will
be capable of adhering to the moral reasons that apply to their decisions.92

However, this “developmental rationale,” as Pettit puts it,93 is an argument for
substantive responsibility grounded in considerations other than attributive
responsibility. What we have been searching for is an account of how corpora-
tions can incur attributive responsibility of the kind that substantive liability in
tort law seems to presuppose.

Fortunately, the developmental rationale is not our only recourse here, for
two reasons. First, we must be careful to distinguish between corporations’

92 Id. at 200–01.
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capacity to appreciate and act on moral reasons, and their disposition to do so.
Like individuals, corporations may be poorly disposed to follow the normative
reasons that apply to them, but this does not necessarily mean they lack the
capacity to do. Although the profit maximization imperative often disposes
corporations not to act on moral reasons, corporations also often have broad
charters as well as procedures by which to restructure themselves. So we should
not be too quick to assume that real-world business corporations lack the
relevant moral capacities necessary for moral responsibility.

Second, even when corporations do lack the capacity to recognize and act on
specifically moral reasons, it is not clear that this disqualifies them from the kind of
attributive responsibility evidently presupposed by tort liability. Recall that as
against some philosophers, Scanlon contends that if an agent is through no fault
of his own “unable to see the force of morally relevant reasons,” this is not alone
enough to think that he cannot be attributively responsible in a morally significant
sense.94 As Scanlon puts it: “If he commits [terrible] crimes because he does not
place any value on other people’s lives or interests, what clearer grounds could one
have for saying that he is a bad person and behaves wrongly?”95 In Scanlon’s view,
this immoral person is “the real agent” and his inability to avoid being that agent
raises fairness concerns only where substantive responsibility is concerned—not
where mere ascriptions of attributive responsibility are at stake.96

Even if a corporation is not responsible for having structured itself so as not
to recognize moral reasons, its failure to act on those reasons still reflects on its
character, and its actions still have consequences in the world that can be
rightly ascribed to it. Likewise, whether it is unfair to hold a corporate person
substantively responsible in tort law is not the issue here—that is a separate
concern that applies equally to human persons. The issue for our immediate
purposes is simply whether a corporation can be attributively responsible for its
actions and thereby connected in a morally meaningful way to their conse-
quences. As to that question, arguably the answer is yes and fairness is irrele-
vant. There may, of course, be good reasons of fairness to be concerned about
actual corporate tort liability. For instance, corporations can and sometimes do
pass on their liabilities to their constituent parts in ways that undermine norms
of fairness. But as we already observed, we can simply add these fairness
problems to a long list of plausible fairness objections to tort law in general.

Like persons, groups and corporations have identities and histories as
agents. The consequences of their actions sometimes give us reasons to

94 SCANLON, WHAT WE OWE TO EACH OTHER, supra note 15 at 284.
95 Id.
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evaluative them differently, bolstering or impairing the kinds of relations that it
is reasonable for us to have with them, and appropriately changing our expecta-
tions and dispositions toward them. Corporate liability is therefore consistent
with the distinctive normative structure of responsibility that tort law reflects.

6 Conclusion

Tort law is a bipolar framework that brings together plaintiffs and defendants,
liability for injuring and compensation for injury. While that structure limits its
ability to pursue a variety of goals, it reflects—and enables tort law to give legal
expression to—what is arguably a morally significant relationship that indivi-
duals bear to certain consequences of their actions. The bipolar structure of tort
law implies that being responsible for injuring another reflects on an individual
in a way that can sometimes give us at least pro tanto reasons to make her liable
to bear the costs of the injury.

In this article, I have argued that although the conception of responsibility
in tort law is distinct from the kind of attitudinal, will-focused notions of
responsibility that infuse our thinking about criminal law, it is arguably morally
significant in its own right. Moreover, I have argued that the prevalence of
corporate defendants in modern tort practice does not undermine the role of
responsibility in tort law, because the conception of responsibility upon which
the structure of tort law rests can apply to corporations qua corporations, not
just individual persons. What I have not done is fully defend the morality of the
bipolar structure of tort law—i.e., the way tort law treats a person’s attributive
responsibility for having injured another as sometimes supplying a good reason
for her, rather than others, to bear the costs of the injury.
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