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Abstract: This article responds to four thoughtful critics of my book Reasonableness
and Risk (OUP, 2022). In response to Felipe Jiménez’ argument that my view is in-
strumentalist, I explain why I think that instrumentalism and formalism play com-
plementary roles in my view. Because persons, not law, have intrinsic value, the
formal concepts of the law must be articulated in ways which further the interests
of the persons whose relations they govern. My reply to Diego M Papayannis ex-
plains why I believe that strict liability does not collapse into a price system when
it is understood as a conditional wrong, and why even administrative schemes do
interpersonal justice. Agreeing with Jenny Steele, I elaborate on why my view is
supportive of her thesis that enterprise liability informs modern negligence law. In
response to Silvia Zorzetto, I explain how it is that my view moves from the meta-
physics that she emphasizes to moral and political theory.

I Professor Jiménez: Institutions and interests

Very perceptively, Professor Jiménez situates my view against the two most sharply
defined contemporary positions in tort theory. One view is the Kantian formalism of
Ernest Weinrib and Arthur Ripstein. The other is instrumentalism in its economic
form, a view which has dominated American tort theory for the past fifty years.
Jiménez characterizes my view as ‘instrumentalist,’ not ‘formalist.” The significance

1 F Jiménez, Rights, Interests, and Tort Law as an Instrument: A Commentary on Gregory C Keating’s
‘Reasonableness and Risk’ (2025) 16 Journal of European Tort Law (JETL) 20.
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lating around in my mind for the indefinite future, changing how I think and write.
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of the characterization is that normative, non-economic tort theory generally is not
instrumentalist. In characterizing my view as instrumentalist, Jiménez is careful to
distinguish between instrumentalism about law and instrumentalism about moral-
ity. The instrumentalism that he sees in my work pertains to law. Legal institutions
are instruments for realizing values, not sites of intrinsic value. Tort and related
institutions are tools through which we spell out what we owe to one another with
respect to coercively enforceable obligations not to interfere with, or impair, each
other’s urgent interests as we go about our lives in civil society. With respect to
morality, Jiménez thinks I am not an instrumentalist. On a morally instrumentalist
view, persons do not have intrinsic value; something else does, and it is the connec-
tion of that something to persons that confers value on persons. On a standard wel-
farist view, for instance, welfare or well-being has intrinsic value. Persons matter
only insofar as they are locations where welfare alights. By contrast, I accept the
Kantian view that persons and their interests have intrinsic value. They command
our respect, set limits on our wills, and obligate us to treat each other in some ways
and not in other ways. We may not use them simply to increase the overall welfare
of some population of sentient beings. Jiménez then goes on to argue that my view
entails a standing tension between the intrinsic values — or, from a different angle,
the interests — that legal institutions serve, and the rights and responsibilities that
those values and interest justify.

Jiménez is fundamentally correct. Moreover, his comment picks out important
features of my view. Although he does not put it this way, one feature of my view is
that I am pushing for a kind of ‘third way’ between the formalism of Ripstein and
Weinrib and the instrumentalism of law and economics. A second feature is that the
contours of our legal rights and responsibilities are vulnerable to being endemically
‘second-best.” They may fail to get the values and interests they purport to realize
right. Perhaps more significantly, they may fail to realize those values because they
must respond to special institutional pressures to which law is subject. For one
thing, legal rules must be administrable. For another, legal rules are meant to guide
the actions of an indefinitely large population of actors, and they may therefore
need to oversimplify — and may consequently be at best approximate embodiments
of the values they serve. For a third, interests are squishy and require spelling out.
Legal doctrine may need to deploy distinctively legal ‘principles’ to give content to
abstract moral ‘principles.” For yet a fourth, legal rules may have to pursue their

2 Famous works of contracts scholarship, for example, connect contract damages to fundamental
moral principles. See eg C Fried, Contract as Promise (2nd edn 2015); L Fuller/W Perdue, The Reliance
Interest in Contract Damages (pts 1 & 2) (1936-37) 46 Yale Law Journal (YL]) 52, 373. But contract dam-
age doctrine itself is structured by legal ‘principles’ distinctive to its domain. See A Farnsworth, Legal
Remedies for Breach of Contract (1970) 70 Columbia Law Review 1145.
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objectives indirectly, a phenomenon familiar from discussions of utilitarianism and
a commonplace of contemporary property scholarship. The simplicity, paucity, and
rigidity of forms of ownership in property law, for example, may be efficient even
though the simple, rigid forms themselves are never efficiently tailored to any given
transaction. Their simplicity and rigidity may facilitate interaction among vast
numbers of strangers. Terms tailored precisely to the tastes of particular parties
would thwart, rather than enable, such interaction by requiring intimate knowl-
edge of the parties, transactions, and legal structures tailored to the details of their
desires.?

These points seem to me to be both correct and well-taken. I wish to push back
only insofar as the enduring dichotomy between ‘instrumentalism’ and ‘formalism’
may obscure the fact that I think of my view as trying to navigate a middle way
between the Scylla of the one and the Charybdis of the other. Ardent contemporary
proponents of formalism in tort theory often speak as if instrumentalism conceived
of value as wholly independent of law whereas formalism thinks of value as wholly
intrinsic to law. For instrumentalism, value is complete without law and law is a
mere tool for value’s implementation. For formalism, law’s embodiment of value
makes no reference to any other source of value. In Ernest Weinrib’s version of the
view, it seems that we can derive the content of the law simply from the bilateral
form of the normal tort lawsuit. In Arthur Ripstein’s, it seems that we can work out
the details of the abstract idea that ‘everyone is in charge of themselves and no one
is in charge of anyone else’ without reference to anyone’s interests.* This dichotomy
misleads us both with respect to what instrumentalism must assume and with re-
spect to what formal concepts can do. Normally, instrumental conceptions are in-
complete without institutional articulation and, normally, institutional articulation
of formal concepts cannot be done in justifiable ways without reference to values or
interests independent of the concepts.

The way in which instrumentalism and formalism work together is illustrated
by an institution as mundane as the traffic code. We do not need the traffic code to
know that we all owe to one another obligations to cycle, drive, scooter, skateboard,
and walk safely. Safety is the primary value that the traffic code serves, and it can
be stated independent of the code. Reasonable care is the abstract obligation that
the code makes concrete and it, too, can be stated independently of the code. Tort
law reflects these truths. Statutory negligence takes the rules of the road to be spe-
cifications of duties independently recognized by the law of torts. But, in this case

3 See generally TW Merrill/HE Smith, What Happened to Property in Law and Economics? (2001)
111 YLJ 357.
4 See A Ripstein, Private Wrongs (2016); E Weinrib, The Idea of Private Law (2nd edn 2012).
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and many others, we cannot discharge our obligations without constructing an in-
stitution. We need the traffic code to articulate the precise content of our duties in a
defensible way. To drive safely, we must coordinate our conduct, and to coordinate
our conduct, we need an articulated system of reciprocal rights and responsibilities.
Independent, uncoordinated action, no matter how conscientiously careful, will not
enable us to discharge our duties of care. On the one hand, instrumentalism needs
law to make abstract obligations concrete and to complete incomplete, if indepen-
dently identifiable, moral concepts. On the other hand, the law is working in a way
that is discernibly formal. It is specifying an antecedent, abstract obligation. It is not
simply pursuing a wholly independent end.

When we reflect on the relation of our duties of care to the traffic code, some of
the lessons that we learn resonate deeply with the teachings of formalists like Rip-
stein and Weinrib. Our highly general, abstract duty of care imposes a further duty
to create an institution that enables us to discharge that duty. That institution, in
turn, makes our abstract obligation concrete. Other thoughts resonate with instru-
mentalism: we can state the value of safety independent of the traffic code and, in
spelling out the code’s provisions, we do need to attend to the diverse interests that
bear on its design. We care about safety, but we also care about other desiderata:
administrability, convenience, comprehensiveness, relative simplicity and more.
Among these interests, safety has a special urgency because of the foundational role
that it plays in our lives. It has that special urgency for the contingent, if deep-
rooted, reason that Zorzetto emphasizes when she argues that deep metaphysics
underlies my normative framework.’ We are physically embodied agents, and our
bodies are fragile. For every one of us, the physical integrity of our person is a pre-
condition for leading a life where we are, in fact, in charge of ourselves and not
dependent on the benevolence of others.

Further thoughts bounce us dialectically back to formalism. We cannot realize
the important value (namely, safety) that we can identify independent of the insti-
tution without constructing an institution. Constructing that institution changes our
moral position. The institution imposes obligations to which we were not previously
subject, and which might have been articulated differently. First principles dictate
that — to discharge our duties of safe driving — we must coordinate our rights and
responsibilities, but first principles do not dictate that we must drive on the right
and not on the left. Once we adopt a traffic code, we will be subject to just such an
obligation. So, too, once we have a traffic code, we will also have reasons we did not
previously have to support and reform the code that we have created. When no

5 S Zorzetto, Beyond the Reasonable: Philosophical Assumptions, Deontological Justification and Pro-
portional Balancing (2025) 16 JETL 52, 54 ff.
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institution exists — and we need an institution in order to discharge our obligations
to one another — we have a duty to create the institution. When an institution exists,
we have a duty to comply with its terms if it is reasonably just and are responsible
for reforming it to the extent that it is not.

The thought that the traffic code must be something like ‘reasonably adequate’
or ‘reasonably just’ bounces us back towards ‘instrumentalist’ considerations. Not
just any institution will do. We need an institution whose terms are as responsive as
they can be to the interests and values that the institution serves. The conditions
that enable us to be ‘in charge of ourselves’ are partly determined by our interests
as physically embodied, vulnerable beings. Our interests must therefore have a say
in determining the rules laid down by our institutions. We need both form and
substance. On the one hand, our specific duties of safe driving must be plausible
incarnations of our abstract obligation of reasonable care. On the other hand, our
specific duties must be sensitive to interests we have as embodied agents engaging
in activities that play diverse roles in our lives.

One other example, not mentioned in my book, might help to show the basic
interplay of form and substance in articulating tort law. Two famous mid-19th cen-
tury cases — Rylands v Fletcher® and Losee v Buchanan’ — sparred over the role that
reciprocity should play in dividing tort law’s labor between the domains of negli-
gence and strict liability. Reciprocity of risk is a formal idea. Risks are reciprocal
when the plaintiff and defendant impose equal risks on one another. Addressing
instances of non-reciprocal risk imposition, Rylands and Losee embraced opposite
ways of restoring reciprocity. Losee settled on subjecting non-reciprocal risk imposi-
tions to negligence liability. It justified doing so in part by pointing out that negli-
gence liability compensates the victims of non-reciprocal risk impositions by permit-
ting those victims to impose equivalent risks on others (including those who im-
posed non-reciprocal risks on the victims) without incurring liability for non-
negligent harms issuing from that imposition. For Losee, the right to impose in-
creased risks on the original risk imposer is fair compensation for bearing the in-
creased risk exposure created by the original risk imposer’s activities. Rylands, by
contrast, concluded that the proper way to restore mutuality between the parties
was to subject non-reciprocal risks to strict liability. Losee’s solution invites an in-
crease in the level of mutually imposed risk because it invites people to ‘level up.’
Rylands’ solution tends to damp down the level of risk imposition by subjecting the
imposition of non-reciprocal risks to liability.

6 3 Law Reports, English & Irish Appeals (LR) 330 (House of Lords (HL) 1868).
7 51 New York Reports (NY) 476 (1873).
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The formal concept of reciprocity favors neither solution. Reciprocity obtains
when equal risks are mutually imposed: this condition can be satisfied (or not) at
different levels of risk imposition. As long as we have, and enforce, a speed limit,
the non-negligent risks of the road are equally reciprocal no matter where we set
the speed limit. What varies is the level of legitimate risk imposition and the com-
pensation given for the bearing of increased risk when increased risk ripens into
harm. If we set the speed limit at 55 miles per hour, we declare the risks created
by those who drive at 100 miles an hour illegitimate and compensate with da-
mages awards those who suffer injury at the hands of those who drive at 100. If
we set the speed limit at 100 miles per hour, we compensate those exposed to the
risks of 100 miles per hour driving by entitling them to impose those risks on
others. Both form and substance matter to setting a speed limit. Form matters
because equal persons should presumably be entitled to impose, and only to im-
pose, equal risks. Reciprocity of risk is an attractive idea because it expresses a
conception of mutuality. Reciprocal risks are, in an important way, interpersonally
fair risks. Substance matters because, as physically vulnerable beings, we have an
especially urgent interest in safety. We care not just that risks be equal but that
they be worth running - that the game be worth the candle in the sense that the
threat to our lives posed by taking to the road be less than the good we stand to
gain from doing so. We cannot do this without attending to the diverse ends for
which we drive and their relative urgency. Emergency vehicles can impose non-
reciprocally great risks on the rest of us because their travels serve especially im-
portant ends.

The general position that I try to develop in Reasonableness and Risk thus tries
to steer a course between the Charybdis of formalism and the Scylla of instrument-
alism. In so doing, it falls, I hope, into the shared ground occupied by John Rawls
and HLA Hart.

II Professor Papayannis: Conditional wrongs and
interpersonal justice

Papayannis subjects my view of strict liability to intense examination and searching
criticism. Drawing on his own, independently important and interesting, theory of
strict liability, his rich commentary covers a great deal of ground. This reply can
respond to only a few of his criticisms. First, Papayannis objects to both the form
(conditional wrong) and the substance (duty to compensate) of my view of strict
liability because he regards strict liabilities as imposing a very stringent form of
responsibility. The paradoxical thought that we are sometimes ‘bound by impossi-
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ble duties and this is routinely the case in tort law’® is central to his argument. We
have duties not to harm that are independent of our duties of care and these justify
strict liability. ‘Strict liability rules are the legal response to the violation of a right
not to be harmed by the risky (but lawful) activity of the defendant; fault liability is
the legal response to a right not to be harmed as a consequence of the defendant’s
lack of reasonable care.” The flip side of this coin is an interpretation of the account
that I offer of strict liability wrongs. He understands my account to assert that strict
liability wrongs are wrongs whose commission is acceptable so long as one pays for
the harm done to others by one’s risky conduct. He objects, that is, that I assimilate
strict liabilities to prices. Consequently, I do not have a defensible account of the
wrongness to which strict liability responds. Papayannis also thinks that my ac-
count of enterprise liability hollows out the institution of tort law to the point where
it is drained of interpersonal justice. Enterprise liability responds to accidents as
social phenomena and in so doing kicks interpersonal justice to the curb. These are
important criticisms. Before I take them up, however, I shall detour briefly to dis-
cuss a criticism Papayannis makes of my treatment of sovereignty-based wrongs. I
believe that this criticism may be based on a misunderstanding.

A Sovereignty-based strict liabilities

In discussing my treatment of sovereignty-based wrongs, Papayannis objects to my
argument that it is the violation of the plaintiff’s right that does the work of justify-
ing liability, not the wrongness of the defendant’s conduct. The focus of his criticism
is my discussion of Mohr v Williams™, a medical battery case where the defendant
doctor mistakenly believed that he had permission to operate on the plaintiff’s left
ear when, in fact, he had only permission to operate on the plaintiff’s right ear. As a
matter of competent medical practice, the defendant’s decision to operate on the
plaintiff’s left ear was justified. In the circumstances in which he acted, so was his
failure to obtain the plaintiff’s consent. The defendant was unable to examine the
plaintiff’s left ear until she was anesthetized. Only then was he able to diagnose the
more diseased condition of her left ear. His decision to operate on the plaintiff’s left
ear was reasonable and well-intentioned and so, too, was his decision not to wake
the patient up and seek further consent. Doing so would have exposed the plaintiff
to unnecessary risk and for no reason. The defendant doctor reasonably believed

8 D Papayannis, Tort Law Without Interpersonal Justice (2025) 16 JETL 31, 35.
9 Papayannis (2025) 16 JETL 31, 43.
10 104 NW 12 (1905).
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that he had all the consent that he needed. The defendant’s action was thus wrong
relative to the facts, but not relative to his beliefs or relative to the evidence available
to him.* Papayannis writes:

From the legal point of view, the doctor had a duty not to touch the patient for purposes other
than those agreed upon, regardless of how beneficial bypassing the patient’s will might appear.
The whole point of this norm governing the patient-doctor relationship is to prevent doctors
from imposing their own judgement on patients. This rule is a red line in terms of interperso-
nal justice. Under a particular description that overlooks the fact that the patient has a right
not to be treated without consent, the doctor’s action might seem commendable. However, this
is not the legally relevant description. Under the proper description, the doctor unquestionably
wronged the plaintiff, even if they acted in good faith with the intention of benefiting them."

I agree with this. My point was that sovereignty-based torts are wrongs relative to
the facts. It is not exculpatory that the defendant acted rightly in light of their (mis-
taken but) sincere belief. Nor is it exculpatory that their belief was reasonable in
light of the evidence available to the defendant at the time that they acted. It does
not matter whether or not the defendant’s conduct was well-intentioned,; it does not
matter whether or not it was reasonable. What matters is that the defendant vio-
lated the plaintiffs right not to be operated on without their consent. In this sense, it
is the defendant’s right that does the work.
We are not, I think, very far apart. Our disagreement may be terminological.

B Conditional wrongs and prices

Papayannis is more pervasively troubled by my account of harm-based strict liabil-
ities. In part, he is troubled because he interprets my ‘conditional wrong’ account of
this form of liability as a license to inflict harm on condition that you pay for the
privilege of doing so.”* Conditional wrongs, on this view, are prices. If you pay the
price, you are permitted to inflict the harm. Economically inclined scholars inter-
pret strict liabilities as prices in just this way. But this way of regarding harm-based
strict liabilities misconstrues fundamentally the morality of conditional wronging
that, in American tort law, they embody. As Papayannis rightly says, strict liabilities

11 These distinctions among belief-relative, evidence-relative, and fact-relative standpoints are
Derek Parfit’s. See D Parfit, Moral Concepts, in: On What Matters, vol 1 (2011) 150.

12 Papayannis (2025) 16 JETL 31, 43 f (footnotes omitted).

13 ‘[IIn Keating’s reconstruction, sacrificing someone else’s property for one’s benefit is like paying
the bill in a restaurant: you eat the food, so you must pay for the meal they served you.” Papayannis
(2025) 16 JETL 31, 45.
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are more stringent than fault-based liabilities. Liability attaches to the infliction of
harm even though all reasonable precaution has been exercised.* In my view, and I
think in Papayannis’ view as well, this stringency is a way of registering the intrin-
sic moral significance of inflicting harm. Fault liability does not regard harm in-
flicted notwithstanding the exercise of all reasonable care as a ground of responsi-
bility. In a negligence regime, non-negligent injurers bear no legal responsibility for
harm reasonably inflicted. Not having wronged their victims, non-negligent in-
jurers are not responsible for the harms that they have, in fact, inflicted upon those
victims. Harm not born of misfeasance is legally equivalent to harm born of misfor-
tune. It is the victim’s bad luck.

Harm-based strict liabilities reject this answer. They assert that even those who
have exercised reasonable care owe duties of repair. This assertion of responsibility
is not price-system like. It is not a license to do as one likes — harm as much as you
want — as long as you pay the correctly calculated price of the harm inflicted. In-
deed, a price system is not even a form of responsibility for harm wrongly done. It is
a way of putting resources to their highest uses. Strict liability is very different. It is
not just a form of responsibility, it is a more stringent form of responsibility than
negligence. Harm-based strict liabilities hold injurers liable both for unreasonably
inflicted harms and for reasonably inflicted ones. Whereas negligence liability im-
poses responsibility only for the infliction of harm that should have been avoided,
strict liability imposes responsibility both for the infliction of harm that should have
been avoided and for the infliction of harm that should not, or could not, have been
avoided. Harm-based strict liabilities both assume that the defendant has exercised
reasonable care and give those subject to them economic reason to exercise great
care.

When harm-based strict liabilities impose a duty of repair on actors who inflict
harm that was not (or would not have been) avoided by the exercise of even the
utmost care, they are registering the significance of several different considera-
tions. One of these is the intrinsic, negative significance of harm. Even when harm’s
infliction is not the result of the exercise of insufficient care, suffering harm is bad
for the victim. Tort law is preoccupied with serious physical harm, and serious phy-
sical harm impairs basic powers of human agency. Special cases aside, suffering
serious physical harm is bad for people, no matter what their final ends and aspira-
tions are. Second, the imposition of strict liability recognizes the involvement of the
injurer’s agency in the infliction of the harm. It does not take wrongful agency to

14 For example, § 519 (1) of the Restatement (Second) of Torts stating the ‘general principle’ of strict
liahility for abnormally dangerous activities provides: ‘One who carries on an abnormally dangerous
activity is subject to liability for harm to the person, land or chattels of another resulting from the
activity, although he has exercised the utmost care to prevent the harm’ (emphasis mine).
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implicate someone in the infliction of harm; agency alone will do.” Third, repara-
tion cancels exploitation. When the shipowner makes reparation to the dock-owner
in Vincent v Lake Erie, the shipowner corrects the wrong that it would otherwise do
by sacrificing the dock-owner’s interests to the shipowner’s own interests. Absent
reparation, the shipowner would have benefitted at the expense of the dock-own-
er.® If the shipowner fails to make reparation for the harm done, they prefer their
own interests to those of the dock-owner and unjustifiably so. Reparation reverses
that wrong.

One way to understand the requirement of reparation for harm reasonably
inflicted imposed by harm-based strict liabilities is as an expression of the ‘impos-
sible duty’ to ‘do no harm.’ The defendant has a duty to make reparation because —
notwithstanding the fact that their conduct was free of fault — the defendant
harmed the plaintiff. This is, I think, what Papayannis believes. My view is not so
very far from his, but it does differ significantly. On the one hand, I think it is mis-
leading — not just paradoxical — to assert that an actor should have done no harm in
circumstances where the actor acted justifiably in inflicting harm. On the other
hand, I think that the conditional wrong structure of harm-based strict liabilities
does recognize that infliction of harm has moral significance and can give rise to
responsibility. Taking Vincent as our (first) case in point, I think that three consid-
erations support the imposition of a duty of repair.” First, the defendant’s agency
was responsible for the infliction of property damage on the plaintiff. The involve-
ment of one’s agency is a ground of responsibility. Second, the defendant inflicted
harm and even harm in the form of property damage is bad for the party who
suffers it. Even harm in the form of property damage has intrinsic negative moral
significance. Third, absent reparation, the defendant sacrifices the plaintiff’s inter-
ests to its own. Therefore, even if the defendant was justified in inflicting the dam-
age (as I think the defendant was), the defendant is not justified in harming-with-
out-repairing. Repairing is necessary to right the wrong of saving the ship at the
expense of the dock.

In Vincent, the harm inflicted is fully repairable, or as close to fully repairable
as harm can be. The damaged dock can be rebuilt and, when it is, it will be as good
as new. One might, therefore, speak of reparation as discharging the ‘impossible

15 See B Williams, Moral Luck: Philosophical Papers 1973-80 (1981) 20-39.

16 ‘Thosein charge of the vessel deliberately and by their direct efforts held her in such a position that
the damage to the dock resulted, and, having thus preserved the ship at the expense of the dock, it
seems to us that her owners are responsible to the dock owners to the extent of the injury inflicted.’
Vincent v Lake Erie Transportation Co, 124 North Western Reporter (NW) 221, 222 (Minn 1910).

17 I am assuming that the storm suspends the plaintiff’s right to exclude but not their ownership of
the dock. The damage to the dock is damage to their property.
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duty’ to ‘do no harm.” But for the time lost because of the damage, there is no en-
during impairment. But not all cases of harm-based strict liability involve harms
that are fully repairable. The abnormally dangerous activity of blasting, for exam-
ple, can deal out death.”® In these cases, reparation cannot make it the case that no
harm is done. But it can realize other values. Reparation can undo the economic
losses of people dependent on those killed, and it can at least partially erase the
wrong of sacrificing the victims for the benefit of the defendant. Reparation can
make it so that the defendant does not profit by the infliction of harm on the vic-
tims. Even so, the fact remains that reparation cannot make it the case that the
defendant ‘does no harm.” This matters.

It is, in my view, misleading to speak of reparation as discharging the duty to do
no harm when harm has been done and cannot be wholly undone. In many cases,
reparation may undo the harm to the extent that it can be undone; it may acknowl-
edge the responsibility of the defendant’s faultless agency for the infliction of the
victim’s harm; and it may cancel the wrong of sacrificing the victim’s interests to the
interests of the defendant; but it cannot undo the harm, full stop. It therefore strikes
me as unnecessarily confusing to speak of strict liability as the expression of an
‘impossible duty’ to ‘do no harm.” In cases where harm is fully repairable, the im-
position of strict liahility may have the effect of making it so that the defendant does
no harm. In tort, though, cases where harm is fully repairable are the exception, not
the norm. Normally, harm done can only be imperfectly undone.

The disadvantages of speaking of an ‘impossible duty’ to ‘do no harm’ seem to
me to increase when we think of the canonical modern case of Boomer v Atlantic
Cement.® In Boomer, the court found that defendant Atlantic Cement ‘installed at
great expense the most efficient devices available to prevent the discharge of dust
and polluted air into the atmosphere . .. [TThe evidence in this case establishes that
Atlantic took every available and possible precaution to protect the plaintiffs from
dust’ but ‘nevertheless . . . created a nuisance insofar as the lands of the plaintiffs
are concerned.”® The court knew perfectly well how to abate that nuisance — how to
discharge a duty to ‘do no harm.” Injunctive relief would end the nuisance and with
it the infliction of harm. Because the defendant was already taking every ‘available
and possible precaution to protect the plaintiffs’, to enjoin the nuisance would be to
shut down the plant. Even so, that was what existing law required. {W]ithin Whalen
v. Union Bag & Paper Co. . .. which authoritatively states the rule in New York, the

18 See eg Exner v Sherman Power Co, 54 Federal Reporter, Second Series (F 2d) 510 (1931).

19 26 New York Reports, Second Series (NY 2d) 219, 224 (1970).

20 Boomer v Atlantic Cement Co, 287 New York Supplement, Second Series (NYS 2d) 112, 113f (Sup Ct
1967). Restatement (Second) of Torts § 826(b) (1979) encapsulates Boomer as a general regime of liabi-
lity for nuisance.
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damage to the plaintiffs in these present cases from defendant’s cement plant is not
“unsubstantial” . . . and injunction should follow.”!

In Boomer, then, the court could have applied settled New York law and en-
joined the nuisance. So doing would have discharged the defendant’s duty to do no
harm. Instead, the court chose to repudiate the existing legal rule and to establish a
nuisance regime in which money damages are available as a matter of right, but
injunctive relief is available only upon a showing that injunctive relief does less
harm than letting the nuisance continue unabated. In nuisance cases, both parties
have rights to the reasonable use and enjoyment of their properties. Remedies must
reconcile those rights. The Boomer court chose to adopt a regime of harm-based
strict liability, a regime of conditional wrong. The narrow justification for this is
that the damage remedy does the least harm. Injunctive relief would do more harm
to the defendant. The more general lesson is that the Boomer court regarded the
harm inflicted by the defendant as a nuisance — as violative of the plaintiffs’ rights
to the reasonable use and enjoyment of their property — but also as unavoidable. It
therefore placed the defendants under an obligation to make reparation for the
harm that they were doing, but it did not require them to do harm.

To describe Boomer as a case where strict liability incarnates a duty to do no
harm obfuscates both the court’s position and the morality of harm-based strict
liability. The court knows how to effect a duty to do no harm, existing law calls for
effecting that duty, and yet the court chooses to change the law. The legal regime
that the court constructs tolerates the infliction of harm because the defendant is
taking all possible precaution to avoid harm short of shutting down its cement
plant, and on condition that the defendant make reparation for the harm that it
does. Describing this as the implementation of an ‘impossible duty’ to ‘do no harm’
prevents us from getting a clear view of what harm-based strict liabilities are about.
Whereas negligence liability is liability for avoidable harm, strict liability is liability
for unavoidable harm. Unavoidable harm is, unfortunately, a significant aspect of
modern industrial, technological society. Our legal institutions must come to grip
with this fact. Coming to grips with the fact requires recognizing that we do not live
by a duty to do no harm, full stop. And this is so even though we often recognize that
harms are asymmetrically worse than benefits are good. We think that there is
harm inflicted by purposeful human agency that we either cannot or should not
avoid. Harm-based strict liabilities impose a stringent form of responsibility on
these unavoidable harms. Those liabilities do not impose a duty to do no harm, but
they do recognize that the infliction of harm can demand both the exercise of rea-
sonable care and the assumption of responsibility for harms inflicted through the

21 26 NY 2d 219, 224 (1970).
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exercise of faultless agency. Harm-based strict liabilities institute a stringent regime
of responsibility. They are not price systems in liahility form. And their stringency is
misunderstood when we represent them as embodiments of an ‘impossible duty’ to
‘do no harm’

C Enterprise liability and interpersonal justice

Thisis a complex topic, and I will not be able to do justice to all of the thoughtful points
that Papayannis makes. On the one hand, enterprise liability arises, historically and
normatively, in part out of traditional tort liability. Vicarious liability long ago left
strict agency law behind and began its slow march toward enterprise conceptions of
responsibility. Vicarious liability traveled this path because it grapples not, as agency
law does, with what agents and principals owe to one another, but with a principal’s
responsibility for the harmful fallout of the joint enterprises that they pursue with
and through their agents. On the other hand, enterprise liability also arises out of
straightforwardly collective conceptions of responsibility. In the United States, work-
ers’ compensation schemes are the historically preeminent collective source of re-
sponsibility. The result is a doctrine characterized by significant tensions. It seems
right to say that enterprise liability attenuates both the fact and the perception of
individual responsibility for harm wrongly done. The flip side of this is that it in-
creases both the fact and the perception of shared responsibility for, and vulnerabil-
ity to, harm done, wrongly or not. The conditions of contemporary life are such that
who harms and who is harmed are both inevitably infected by large doses of luck.
Enterprise liability expresses, in important part a ‘there but for the grace of God go I’
sense of our vulnerability to the vicissitudes of fate and fortune.

In part, I wish to resist Papayannis’ implicit anchoring of justified tort liahility
in traditional tort doctrine’s focus on acts that culminate in harm. Modern tort re-
gimes really are, in their most distinctive features, a response to the emergence of
accidental harm as a social problem. Historically, it is the case that the untoward
effects of our collective agency — not the untoward effects of our individual acts of
misfeasance — made accidental harm the center of tort law. Because the distinctive
problems that we are facing are social and collective, collective modes of responsi-
bility are at least as plausible default regimes of responsibility for harm accidentally
done as traditional, act-centered regimes are.

Even so, I want to push back on the idea that enterprise liability only attenuates
interpersonal justice. As I argue in the book,? enterprise liability embodies a prin-

22 GC Keating, Reasonableness and Risk. Right and Responsibility in the Law of Torts (2022) 265-300.
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ciple of fairness. In a world of organized risk, enterprise liability treats both in-
jurers and their victims more fairly than traditional individualistic tort liability
does. First, enterprise liability is fair to victims. It is unfair to concentrate the costs
of the ‘characteristic risks’ of an activity on those who simply happen to suffer in-
jury at the hands of such risk, when those costs might be absorbed by those who
impose the characteristic risk. Fairness prescribes proportionality of burden and
benefit. Victims who are strangers to the enterprise derive no benefit from it, and
it is therefore unfair to ask them to bear a substantial loss when that loss might be
dispersed across those who participate in the enterprise and therefore do benefit
from it. Victims who are themselves participants in an enterprise share in the ben-
efits of the enterprise, but they do not share in proportion to the detriment they
suffer when they are physically harmed by the enterprise. Here, too, enterprise
liability is fairer than negligence. It disperses the costs of enterprise-related acci-
dents and distributes them within the enterprise, so that each member of the enter-
prise bears a share.

Second, enterprise liability is fair to injurers because it simply asks them to
accept the costs of their choices. Those who create characteristic risks do so for their
own advantage, fully expecting to reap the benefits that accrue from imposing those
risks. If those who impose characteristic risks choose wisely — if they put others at
risk only when they stand to gain more than those they put in peril stand to lose —
even under enterprise liability they will normally benefit from the characteristic
risks that they impose. If they do not, they have only their poor judgment to blame,
and society as a whole has reason to penalize their choices. The Coast Guard lets its
sailors loose on shore leave for its own benefit (as well as for theirs), and it reaps the
rewards of their shore leave. If the costs of shore leave are greater than the benefits,
the Coast Guard has reason to reconsider the practice, and society has reason to
discourage it. The conception of responsibility invoked in the last paragraph is a
familiar and widely accepted one. We take it for granted, for example, that it is fair
to ask agents who choose to act in pursuit of their own interests and stand to profit
if things go well to bear the risk of loss when things go badly.

Third, enterprise liability distributes accident costs among actual and potential
injurers more fairly than negligence does. Negligence liability does not require that
the costs of accidents — even negligent accidents — be spread among those who cre-
ate similar risks of harm, whereas enterprise liability does. Enterprise liability as-
serts: (1) that accident costs should be internalized by the enterprise whose costs
they are; and (2) that those costs should be dispersed and distributed among those
who constitute the enterprise, and who therefore benefit from its risk impositions.
Negligence liability, by contrast, holds that injurers have a duty to make reparation
when they injure others through their own carelessness. Negligence liability justi-
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fies shifting concentrated losses, whereas enterprise liability justifies dispersing and
distributing concentrated losses.

Papayannis resists a fundamental piece of this argument. Commenting on my
use of Jeremy Waldron’s ‘fate and fortune’ example, in which two drivers are iden-
tically negligent yet one causes devastating injury while the other causes no harm at
all, Papayannis insists that: ‘Fate does indeed do something quite different from
Fortune, as Fate impairs the victim.” Given the role that harm plays in my view of
tort, I ought to regard this difference as important. Papayannis is, of course, correct
that I do regard the infliction of harm as intrinsically significant. For instance, I
think that the involvement of agency in the infliction of injury is a ground for strict
liability. And I also think that negligence liability is, in the absence of any alterna-
tive form of liability, not obviously unfair. So long as we restrict our gaze to the
apportionment of costs between a particular injurer and the victim of their negli-
gence, negligence law is exacting and intolerant, but justifiably and fairly so. The
activities that negligence liability governs are unforgiving. Small mistakes can ex-
plode into serious injuries. Momentary lapses of attention behind the wheel of a
car - or at the helm of a ship or the controls of a plane — can and do destroy human
lives. The seriousness of the harm risked by ordinary negligence is good reason to
hold actors to strict standards of conduct.

So, too, the failure to conform to a norm of reasonable care is a kind of wrong-
doing, even if not a particularly egregious one. Wrongdoing fairly exposes wrong-
doers to responsibility to repair the harm that they have done. Forgiving wrongful
lapses in concentration and failures of foresight would allocate the losses these
frailties cause even more unfairly. Why should injured victims absorb the costs of
the carelessness that harmed them? Shifting the costs of a negligent injury to the
wrongdoer whose inadvertence caused it may be harsh, but it is fairer than letting
the loss lie where it fell. Finally, forgiving lapses in concentration and failures of
foresight might well encourage carelessness. Forbearance tends to foster the objects
of its indulgence. Holding actors accountable for the harmful consequences of their
understandable errors is, then, fairer than excusing them.

For all of its harshness, then, negligence liability assigns responsible for avoid-
able harm more fairly than no liability at all does. But the fact that negligence liabi-
lity is fairer than no liability at all does not show that it is fairer than strict enter-
prise liability. In fact, strict enterprise liability is fairer than both negligence liabili-
ty and no liability. Small lapses that very occasionally precipitate large injuries are
common indeed. Most of us occasionally let our minds wander while behind the
wheel of our cars, give some small risk insufficient consideration, or fail to execute
some all too familiar precaution with the precision that it requires. Most of us also
usually escape without injuring anyone else. Yet the luck of the draw is all that
distinguishes those of us who get away without injuring anyone from those of us
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who inflict grievous injury. These facts motivate the thought that negligence liabili-
ty without insurance is, at best, on shaky ground.” The liability that it inflicts may
register the asymmetric importance of avoiding harm, but that liability is capable of
being wholly out of proportion to wrongdoing and culpability. And it magnifies the
already problematic effects of outcome luck.

Those who act carelessly and do harm ‘do indeed do something quite different’
from those who act carelessly and do no harm. But the difference is a matter of
outcome luck, and outcome luck is an insecure ground of responsibility. People who
purchase winning lottery tickets do something different from people who purchase
losing ones. Hitting the jackpot is the outcome of the winning purchaser’s purchase,
whereas walking away empty-handed is the outcome of the losing purchaser’s pur-
chase. But this is entirely a matter of luck. People who win the lottery are entitled to
their winnings, but they do not deserve them in a moral sense. It would be inap-
propriate to speak of lottery winnings as someone’s ‘just desserts.” Negligence liabi-
lity may not be quite so pure an example of luck, but luck plays a sufficiently large
role for the analogy between negligence and a lottery to be an apt one.* Enterprise
liability mitigates the harshness of negligence law and diminishes the problematic
role of luck.

When we imagine Fate and Fortune discussing with one another the choice
between a pure negligence system and some version of enterprise liability for auto
accidents, I have difficulty imagining Fortune making a compelling case, grounded
in interpersonal justice, for preferring individual fault liability without insurance.
Even if personal responsibility is a conceptual piece of true tort liability — and that
seems to turn on how one defines true tort liability — it is not for that reason norma-
tively compelling. Individual responsibility is most attractive when individual culp-
ability is pronounced. It is least attractive when individual culpability is slight and
where the ‘grace of God’ is all that distinguishes those who harm from those who do
not. When only the grace of God separates those who harm from those who do not,
interpersonal justice counsels sharing in one another’s fates.

23 For a well-developed argument that negligence liability without the liability dispersing cushion of
insurance is, in fact, unjustifiable, see A Slavny, Wrongs, Harms, and Compensation (2023) 153-163.
24 See eg PS Atiyah, The Damages Lottery (1997).
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III Professor Steele: Enterprise liability in the law
of negligence

Steele’s exploration of how to run with the ideas of activity liability and the hetero-
geneity of tort, and to bring these ideas to bear on other aspects of contemporary
tort law, owe more to her own expertise and ingenuity than they do to my thinking,
but I am very happy to have stimulated her thought. Parallel developments can be
found in American negligence law. It, too, ‘is as imbued with issues relating to the
world of activities — rather than discrete acts — as is strict liability.”* Indeed, the
influence of enterprise liability conceptions on negligence law is almost as old as
the emergence of enterprise liability itself. Shortly after the enactment and rapid
spread of the Workmen’s Compensation Acts, a Harvard Law Professor by the name
of Jeremiah Smith argued that — by both withdrawing a major site of accidental
harm from governance by the law of torts and repudiating the fault liability around
which late 19th century tort law had been constructed — these Acts made tort law a
house divided against itself. The Workmen’s Compensation Acts were therefore
bound, in Smith’s view, to spark a revolution in the common law of torts. The revo-
lution that Smith foresaw involved not only the spread of strict liability, but also the
reconstruction of negligence law. Quite rightly, Smith saw that negligence liability
itself could be recast as a much stricter form of liability by relaxing the require-
ments of the prima face case, construing res ipsa loquitur liberally, and inverting
the burden of proof. 2 Many of these developments have long since come to pass.”’

In the United States, as in England, over the course of the 20th century, negli-
gence law was extensively renovated. Enterprise liability ideas guided many of the
renovations. In an important article now nearly thirty years old, Robert Rabin cata-
loged diverse ways in which enterprise liability conceptions can also permeate
fault-based doctrines.”® Anticipating some of my response to Papayannis in this
Reply, Rabin argued that the idea of enterprise liability was much more than a con-
ception of strict liability and, indeed, was better understood as the expression of a
shift ‘from a corrective justice perspective on responsibility in tort law to a collec-
tive justice approach.’ Although I would describe this shift a bit differently - to

25 ] Steele, Heterogeneity, Risks, and Torts: Exploring the Worlds of Acts and Activities (2025) 16
JETL 4,5.

26 ] Smith, Sequel to Workmen’s Compensation Acts (1914) 27 Harvard Law Review (HLR) 235, 344.
27 For discussion, see GC Keating, The Theory of Enterprise Liability and Common Law Strict Liabili-
ty (2001) 54 Vanderbilt Law Review (VLR) 1285.

28 R Rabin, Some Thoughts on the Ideology of Enterprise Liability (1996) 55 Maryland Law Review
(MLR) 1190.
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emphasize the move from corrective to commutative justice and the move from the
‘world of acts’ to the ‘world of activities’ — I agree with the basic point. As both Rabin
and Steele say, the legal transformation effected by enterprise liability is broader
than, and significantly distinct from, any shift toward strict liability. In England,
there has been no common law shift toward strict liability and yet enterprise liabi-
lity has made its presence felt. As Steele says, enterprise liability marches on even
when strict liability does not.

Examples of how modern tort law absorbs much of enterprise liability’s logic
even when it adopts fault rules appear across a wide range of tort law’s domains.
For example, when courts single out psychiatrists for special duties to warn poten-
tial victims of their dangerous patients, they are relying on the character of the
psychiatric enterprise to justify moving from a regime of ‘no duty’ to a regime of
fault.*® The Tarasoff duty to warn rests on the premise that psychiatrists are en-
gaged in a special kind of expert activity which makes them uniquely well situated
to identify those persons who are especially likely to inflict violent injury on others.
The character of their activity plays a central role in justifying their special respon-
sibility. The duty attaches to a role that is institutionally defined. Conversely, when
a court relies on the amateur status of a man who constructed a home for his own
use to justify not imposing a duty of careful construction to a subsequent pur-
chaser - to justify moving from a fault regime to a regime of ‘no-duty’ — the court is
also acting on an enterprise liability logic. Individual, amateur masons who are
neither trained nor engaged in the enterprise of masonry can neither reduce the
risks of defective construction nor disperse those risks across the enterprise of
homebuilding in the way that professional masons and real estate developers can.
Individual, amateur, masons still live in the ‘world of acts.” They are not incarna-
tions of organized activities.

Other examples of enterprise liability conceptions informing developments in
negligence law include the slow but steady trend in medical malpractice law to
move ‘to a more robust principle of fault in medical malpractice cases™! by aban-
doning the same locality rule, using res ipsa loquitur more expansively, adopting
less restrictive standards for qualifying experts, and recognizing robust informed
consent claims. When courts make these changes, they are in part effecting enter-
prise liahility ends by focusing on the risk-reducing and risk-spreading capacities of

29 Steele (2025) 16 JETL 4, 9 ff.

30 Tarasoff v Regents of the University of California, 529 Pacific Reporter, Second Series (P 2d) 553
(Cal 1974).1touch on this briefly in ‘Reasonableness and Risk’ (fn 22) at 273f, where I note the influence
of enterprise liability conceptions on negligence law.

31 Rabin (1996) 55 MLR 1190, 1200.
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the organizations that provide health care.* Changing domains, enterprise liability
ends are also being effected when courts abolish charitable immunities on the
ground that they are no longer needed to induce the provision of important services
because the charitable institutions involved can insure against any liability.** Two
recent California Supreme Court decisions imposing affirmative duties to act on
institutional actors also show the influence of enterprise liability logic.** In both
cases, the Court recognized duties to protect parties with whom the institutions had
special relationships from harm at the hands of third parties. The institutional ca-
pacities of the respective defendants UCLA and USA Taekwondo played indispensa-
ble, if background, roles in the justification of those duties of care. The institutional
(or enterprise) actor was not the principal wrongdoer, but the enterprise stood in an
enabling relation to the intentional wrongs of third persons. Both cases illustrate a
larger point of Steele’s: the cutting edge of duty doctrine now addresses ‘[t]he role
played by parties who are not necessarily risk creators’ in a primary sense.*

There is every reason to expect the influence of enterprise liability conceptions,
broadly understood, to continue and to increase. The most obvious reason why is
probably also the most important. We live in a world of institutions and organized
activities. These create perils and possibilities unknown in the ‘world of acts.” Tort
law must respond to the perils, and the best responses involve making use of the
possibilities for superior precaution that arise hand-in-hand with those perils be-
cause the institutions that now dominate our landscape have historically unprece-
dented and extensive capacities and competencies. Nonetheless, something under-
appreciated is unfolding. Steele is right to call the subterranean role of enterprise
liability within negligence law to our attention. The phenomenon tends to fly under
the radar, and it does so because it confounds our expectations. Enterprise liability

32 Ibid, 1200f.

33 See eg Piercev Yakima Valley Memorial Hospital Association, 260 P 2d 765 (Washington, 1953). The
parallel phenomenon in English law, noted by Steele in the text preceding her footnote 19, may rely
less on the availability of insurance and more on the direct perception that risks involved are ‘risks
that are part of the enterprise.’

34 The cases are Regents of Univ of Cal v Superior Court, 413 Pacific Reporter, Third Series (P 3d) 656,
663 (Cal 2018) (holding that universities owe students a duty of care to protect them from foreseeable
acts of violence when those occur in the course of curricular activities), and Brown v USA Taekwondo,
483 P 3d 159 (Cal 2021) (affirming reinstatement of a negligence claim against USA Taekwondo on the
ground that it did have a special relationship with the plaintiff victims of sexual abuse by their coach).
35 Resolving such enterprise-centric questions ‘could be seen as the key challenge within contempor-
ary negligence law, namely where its duties will stop.” Steele (2025) 16 JETL 4, 5. I discuss their signifi-
cance for American duty doctrine in GC Keating, Putting ‘Duty’ Back on Track (2023) 16 Journal of Tort
Law (JTL) 301.
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logic presses toward strict liability, and strict liability is an alternative to, and com-
petitor of, fault liability.

Why, then, has enterprise liability ceased moving forward in the guise of strict
liability, but continued to do so in the guise of fault liability? Part of the answer, I
suspect, is that the long march of American tort law in an enterprise liability direc-
tion was brought to an abrupt end by the insurance crisis of the mid-1980s.
Thwarted by that crisis, some of the momentum behind enterprise liability may
have been deflected into negligence law. But there is also a fundamental limitation
affecting the practical implementation of strict liabilities that pushes enterprise lia-
bility conceptions towards negligence incarnations. All accidents arise at the inter-
section of two or more activities. In some circumstances, it is impossible for the
common law of torts to attribute responsibility for an accident to one of the parties
to it without employing some criterion of fault.** Highway accidents are the canoni-
cal case.”” In the absence of norms — usually statutes— specifying duties of precau-
tion, rights of way, and so on, it is often impossible to attribute responsibility for
accidental injury. In the absence of crosswalks, we may not be able to say if a pedes-
trian or a driver was responsible for an accident between the two. In the absence of
rules ordering priorities among vehicles at four-way intersections, we may not be
able to say whose activity is responsible for an accident between two cars at such an
intersection.

Highway accidents are (to my mind) somewhat atypical in that acute problems
of attribution arise even in cases where accidents arise at the intersection of only
two activities — when only two vehicles are involved, or only one vehicle and a
pedestrian. Problems of causal indeterminacy tend to be more acute when accidents
arise at the intersection of multiple activities. When a bus bearing schoolchildren is
struck by a train at a railroad crossing, for example, the accident arises at the inter-

36 Stephen R Perry argues in SR Perry, The Impossibility of General Strict Liability (1988) 1 Canadian
Journal of Law & Jurisprudence (CJLJ) 147, that ‘general strict liability’ is impossible because we can-
not attribute accidents to activities without employing fault criteria. Arthur Ripstein and Jules Cole-
man essentially accept Perry’s arguments in /L Coleman/A Ripstein, Mischief and Misfortune (1995) 41
McGill Law Journal (ML]) 91, 107. See also A Ripstein, Equality, Responsibility, and the Law (1999) 32—
53. My comments here build on points that I make at Keating (fn 22) 276-278.

37 See eg Fletcher v Rylands, 159 English Reports (Eng Rep 737, 744 (Ex 1865)) (Bramwell ], dissenting),
affd 3 LR 330 (HL 1868) (appeal taken from Ex). The thrust of Bramwell’s opinion is strongly suppor-
tive of a regime of strict liability for accidents among strangers. The Exchequer Chamber entered
judgment in favor of the defendants on the ground that they were not negligent and Bramwell dis-
sented ‘on the plain ground that the defendants have caused water to flow into the plaintiff’s mines,
which but for their, the defendants’, act would not have gone there.” Id. His position, then, is that it is
impossible to attribute a highway collision to one party rather than another absent fault on one dri-
ver’s part, and this makes it impossible to impose strict liability on highway accidents.
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section of numerous activities. The railroad contributes to the accident by its design
and operation of both the crossing and the train. Surface grade crossings can be
replaced by underpasses and overpasses; warning bells and horns can be more and
less piercing; gates can bar access to the tracks more and less effectively; the sche-
dule and maintenance of the train can affect the incidence of accidents; and so too
can the selection and training of the engineers who operate the trains. The traffic
department of the city can affect the incidence of accidents by its designing of roads,
routing of traffic, and timing of lights. The school department can affect the inci-
dence of accidents by its choice of routes and its selection and training of drivers.
The manufacturer of the bus can, by its choice of design, affect the ease with which
accidents can be avoided and the severity of the injuries that they cause. Buses can
be more or less maneuverable, more or less soundproof, and more or less crash-
worthy.

It can be extremely difficult and even impossible to devise non-fault attribution
rules — such as the ‘scope of the employment’ test for vicarious liability or the ‘scope
of the risk’ test for abnormally dangerous activities — to apportion responsibility for
accidents that arise at the intersection of multiple activities.®® Negligence norms
must often be deployed by default. Fairness may require that each of these enter-
prises — railroading, designing automobiles, transporting schoolchildren, designing
traffic systems — bear its characteristic accident costs, but complexity tends to de-
feat the identification of characteristic risks. Fault liability therefore tends to ex-
pand beyond the ‘world of acts’ to which the logic of enterprise liability might wish
to keep it confined.

Whatever its sources, though, the subterranean role of enterprise liahility in
contemporary negligence law is a role that we should welcome. It is a fitting re-
sponse to the world of activities and institutions in which we live and, as cutting-
edge duty decisions show, negligence doctrine is a flexible instrument. It can be
used to make incremental and intelligent adaptations of the law.

38 Thatisnottosay thatitis alwaysimpossible to devise strict liability rules for accidents that arise at
the intersection of multiple activities. Product liability law proves otherwise. Defect tests which go
beyond negligence are familiar in modern product liability law.
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IV Professor Zorzetto: From metaphysics to
political morality

Zorzetto’s thoughtful commentary raises deep and difficult questions.* The concept
of reasonableness is at the center of her commentary, as it is of my book. Early in
her commentary, Zorzetto suggests that: ‘Keating’s concept of reasonableness pos-
sesses significant explanatory power, even for those who do not subscribe to Raw-
Isian thought or who are not aligned with the political liberalism developed from
Mill and Rawls’ theories.”® Relatedly, she suggests that my approach is rooted in
metaphysically basic features of the human condition, namely, that we are vulner-
able and that we interact. In both cases, I agree. Reasonableness is a shared concept,
not a technical construct. And tort law, as Ernest Weinrib has insisted, responds to a
very basic aspect of the human condition, namely, the unity of doing and suffering.*
In the crowded and bustling world in which we live, we inevitably run afoul of one
another. Zorzetto writes, ‘Given that interferences are inevitable and cannot be
wholly or abstractly eliminated, the central issue is determining which interven-
tions are justified and which are not.”*

I suspect that most, but not all, theorists of tort agree that the subject matter of
the field, if elusive in some way, connects to a fundamental feature of human ex-
istence. But views of the feature do differ. For economic analyses, tort is a domain in
which we must decide how to resolve conflicts that arise between competing uses in
a way that puts scarce resources to their highest uses.** And theorists extract very
different theories from their views of tort law’s metaphysics. The physical vulner-
ahility of persons does not play a central role in either Ripstein’s or Weinrib’s the-
ories, for instance. In light of pervasive disagreement as to how tort law engages
basic features of human existence, we need to build from metaphysics into moral
and political theory. We cannot lose touch with the metaphysical circumstances that
give rise to tort, but we also cannot merely work from the fact that human interac-
tion is such that our actions and activities inevitably interfere. Even to spell that
general idea out a bit more precisely by saying that tort law addresses the fact that

39 Zorzetto (2025) 16 JETL 52.

40 Zorzetto (2025) 16 JETL 52, 55.

41 See M Stone, The Significance of Doing and Suffering, in: G] Postema (ed), Philosophy and the Law
of Torts (2001) 131 for a detailed discussion of the centrality of this metaphysical fact to Weinrib’s view.
Arthur Ripstein makes the same point by quoting Lord Reid’s reference to the ‘crowded conditions of
modern life.” Ripstein (fn 4) 40f.

42 Zorzetto (2025) 16 JETL 52, 56.

43 See R Coase, The Problem of Social Cost (1960) 3 Journal of Law & Economics 1.
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our actions and activities pervasively threaten to impair each other’s interests and
persons is to move beyond common ground. On the view that the book advances,
the role of those torts that form the historic core of the subject is to secure basic
preconditions of effective agency by reconciling liberty and security on terms that
enable people to lead independent and decent lives. This is one way of sharpening
our understanding of the basic situation that tort confronts. As with other ways of
sharpening our understanding of the basic situation that requires a law of torts, this
way of doing so is contestable.

Zorzetto is also right to emphasize that reasonableness as a concept is not the
particular property of Rawlsian or contractualist theories. On one eminently plau-
sible view, reasonableness is a ‘buck-passing’ concept in negligence law. It simply
directs our attention to the question of whether the defendant acted justifiably.
That, in turn, is a moral question, full stop.** Basic moral questions, and basic moral
concepts, are not the property of any one philosophical tradition. My theory does
not mean to deny this. The belief that underlies my arguments is that we can devel-
op the idea of reasonableness in tort law — and understand tort law’s preoccupation
with harm, especially physical harm - in a perspicuous way by drawing on the
resources of liberal political philosophy in its Millian and Rawlsian incarnations.
Mill is particularly useful because harm is fundamental to tort, and Mill made harm
a topic in and for political philosophy. Mill’s work founds a tradition that conceives
of harm as the impairment of powers of agency. This idea resonates powerfully with
the modern American law of torts. Rawls is particularly useful because he theorizes
reasonableness in an important and illuminating way. Acting reasonably is about
acting in a way that you can justify to others. It is not about showing that you are
acting justifiably by showing that you are pursuing the general good.

Getting a grip on the intrinsic, negative significance of harm for the physically
embodied, vulnerable agents that we are, and building up from the shared moral
idea that reasonableness implicates a particular way of justifying conduct, helps us
to understand not just the artificial reason of the law, but also the ordinary moral
judgments made by jurors and other lay people about tort lawsuits. Those judg-
ments are often at odds with the judgments of economic and technocratic experts.
In the United States, plaintiffs’ lawyers argue, as one plaintiff’s lawyer did in a case
involving a defective door latch in a Chrysler minivan, that the tortious wrong in
much corporate conduct has its roots in a perverse conception of rationality:

44 Seeeg] Gardner, The Mysterious Case of The Reasonable Person, in: Torts and Other Wrongs (2019)
226.
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Chrysler officials at the highest level cold-bloodedly calculated that acknowledging the prob-
lem and fixing it would be more expensive . . . than concealing the defect and litigating the
wrongful death suits that inevitably would result.*

Not infrequently, this kind of charge hits home with juries, prompting explosions of
outrage and awards of punitive damages so large that the national media takes note.

When the moment passes and the outrage subsides, some ostensibly level-
headed commentator suggests that such indignation is misguided and, in fact, fool-
ish. Everyone — people as well as corporations — makes tradeoffs involving safety.
Kip Viscusi, an eminent economist, crisply states the standard argument:

We take chances all the time. We ride in motor vehicles, fly on planes, eat potentially risky
foods, and live in an environment that is not risk free. Some tradeoffs of this kind are inevita-
ble as we seek to strike an appropriate balance between the harm inflicted by risks and the
benefits such activities offer for our lives.

Viscusi’s point is clear. ‘The plaintiff’s attorneys portrayed Chrysler as a corporate
villain simply for undertaking a risk analysis.”* Yet ‘risk analysis’ — balancing costs
and benefits against each other to determine just how much safety is worth pur-
chasing — is the only rational way to make safety tradeoffs. The value of safety is not
infinite, and its pursuit consumes scarce resources that might be put to use else-
where. No matter how highly we value safety, the benefits of achieving a particular
level of safety must be traded off against the costs of doing so. And the rational way
to make these tradeoffs is to balance costs and benefits in the way which nets us as
much value as possible. It is foolish and sentimental to express outrage when we
discover that corporations make just the kind of rational decisions that they should
make.

Viscusi’s position is the standard economic position, and the dominant position
even today in American policy discourse. One of my aims in my book is to show that
this standard economic position is wrong. Once we understand the special negative
significance of harm, and once we follow tort law’s lead in understanding interper-

45 Quoted in WK Viscusi, Does Product Liability Make Us Safer? (2012) 35 Regulation 24, 31 available at
<http://object.cato.org/sites/cato.org/files/serials/files/regulation/2012/4/v35n1-4.pdf>. The quote ap-
pears in DC Dillworth, Fourteen Jurors Punish Chrysler for Hiding Deadly Defect (February 1998) 34
Trial 14. The key argument in the case was not that the door lock was defective but that ‘Chrysler had
analyzed the defect and failed to repair it See NM Christian/AB Henderson/AQ Nomani, Chrysler Is
Told to Pay $262.5 Million by Jurors in Minivan-Accident Trial (Oct 9, 1997) Wall Street Journal (WS])
A3.The caseis Jiménez v Chrysler Corp, No 2: 96-1269-11, 1997 WL 743644, at *1 (LRP Jury) (SC 8 October
1997).

46 Viscusi (2012) 35 Regulation 24, 31.
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sonal justification as a matter of reasonableness, we understand the sense in both
tort law and lay jury judgments that insist on levels of precaution that are irration-
ally stringent from an economic point of view. Zorzetto and I are very much on the
same page here, I think. The intrinsic negative significance of harm arises because
we are embodied, fragile, physically vulnerable beings.*” Physical harm is especially
bad for us because it impairs essential conditions of human agency. Physical
harms - death, disability, disease and the like — rob their victims of normal and
foundational powers of action. Physical harm comes close to being unconditionally
bad. Impairing the normal capacities of physical agency impedes the pursuit of a
wide range of human ends and aspirations and denies normal human lives to those
whose powers are impaired. Few benefits, by contrast, are unconditionally good.
Benefits enhance lives, and their power to do so depends greatly on the details of
the life in question. Whether a particular benefit is valuable for a particular person
depends greatly on their aspirations and projects. Harms and benefits thus are not
symmetrical in the way that economics takes costs and benefits to be. And the asym-
metry of harm and benefit is not an irrational bit of sentimentality, but a justified
ranking of phenomena that have very different impacts on the basic conditions of
our agency. Showing that we have good reason to regard harms as especially bad for
us, for its part, goes a long way to showing that stringent norms of precaution, such
as the feasibility and safety norms, are justified norms of precaution. Balancing
harm and benefit is inevitable when risk is at issue, but balancing which reflects
the priority of avoiding harm is called for.

Giving a contractualist, Rawlsian inflection to reasonableness enables us to
flesh out the contrast between reasonableness and rationality, and to understand
justified precaution as something other than socially efficient precaution. My book
takes tort law’s rhetoric of reasonableness as a signal that the subject takes our
relations to one another to be a matter of morality not prudence. Relatedly, I think
that there is more than sentimentality and squeamishness behind jury aversion to
cost-benefit analysis of risks to life and limb. I take tort law’s relentless use of the
word ‘reasonable’ to intimate an implicitly deontological outlook. Tort is about what
we owe to each other in the way of coercively enforceable obligations not to impair
or interfere with each other’s urgent interests as we go about our lives in civil so-
ciety. These claims have their roots in the basic metaphysics of the problem that tort
law addresses, but to have a conception that can both shine light on our law and
guide our development of it, we must build up from basic metaphysics. Without that

47 Rightly, Zorzetto says that thisis a metaphysical truth about us. Zorzetto (2025) 16 JETL 52, 54 ff. The
only difference between our positions, it seems to me, is that I think we need to draw out the signifi-
cance of this metaphysical truth by drawing on moral and political theory.



96 —— Gregory C Keating DE GRUYTER

kind of building, we would have the basic metaphysical situation on the one hand,
the details of the law on the other, and a large gap between the two.

In short, Zorzetto is right to think that my view has roots in something deeper
than contemporary political theory. As she says, implicitly, my view reaches down
to the metaphysics of human agency.*® But my view also supposes that we must
build up from the metaphysics of human agency into history and political theory.
We must build into history because our tort law is the contingent product of history.
And we must move beyond the metaphysics of human agency into moral and poli-
tical theory because the metaphysical circumstances that call tort into existence can
be cited in support of very different views. The basic circumstance that calls tort law
into existence — the inevitability of conflict and collision between our lives and our
projects — can be cited in support of the view that tort law is an autonomous realm
of corrective justice as well as in support of the view I develop in my book that tort
is a part of the basic justice that we owe to one another. No doubt, it can be appro-
priated by other views, too. To choose among competing views, we need to develop,
and then compare, the more complex moralities they embody.

Even so, Zorzetto is right to remind us that the predicament to which tort law
responds goes very deep indeed. We lose our bearings when we lose sight of this
fact.

48 ‘Despite hisreference to John Stuart Mill, Keating’s perspective appears to be ultimately shaped by
an anthropological-philosophical conception, as emphasized by Hart and others, in discussing the
truisms underlying the minimum content of law — namely, the law that reflects the nature of human
beings. Here, “nature” does not refer to an essential or ontologically enriched concept of human na-
ture, but rather to the everyday reality of human existence, similar to Strawson’s descriptive anthro-
pology or metaphysics.’ Zorzetto (2025) 16 JETL 52, 54.



