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Abstract: The heavy stamp that financial supervision law has come to put on the
regulation of the financial sector has made the relationship between public and
private law in this domain increasingly complex. The most pressing question in
theory and practice in this respect is to what extent financial supervision law has
a knock-on effect in civil law. This contribution discusses the effects of financial
supervision law on civil liability law and distinguishes three types of knock-on ef-
fect: (i) financial supervision law itself contains rules of civil liability law; (ii) the
knock-on effect of financial supervision law through national civil liability law;
(iii) EU financial supervision law, whether or not, in combination with the EU effec-
tiveness principle and the EU principle of legal certainty, imposes certain precondi-
tions on national civil liability law.

I Introduction

The financial sector is of great importance to society. As we all borrow, save, invest,
take out insurance and build up pensions, society is dependent on the proper func-
tioning of the financial sector. In the recent past, we have seen what happens when
the financial sector goes into crisis. Banks fail, investments evaporate, pensions are
slashed and borrowing becomes harder for individuals and businesses alike. Thus,
it is understandable that the financial sector is subject to strict government super-
vision in almost all developed economies — though unfortunately this does not pre-
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clude the possibility of accidents.* This supervision is usually assigned to specialised
financial supervisors whose powers of supervision are conferred by an impressive —
and, after each financial crisis, ever expanding — volume of public law rules: finan-
cial supervision law.

Nowadays, financial supervision law largely originates from Brussels and
should be classified as European Union (EU) law. For this reason, it is increasingly
referred to as ‘EU financial supervision law’. Financial supervision law can mostly
be found in national financial supervision acts and in secondary legislation based
upon them. In addition, financial supervision law can increasingly be found in di-
rectly applicable EU regulations, such as the Prospectus Regulation and the Market
Abuse Regulation.”

But, as important as financial supervision law has become, the financial sector
also remains dependent on — and subject to — our tried and trusted private law. After
all, the transactions concluded between market participants through financial mar-
kets and financial institutions are still subject to applicable national private law.

The heavy stamp that financial supervision law has come to put on the regula-
tion of the financial sector has made the relationship between public and private
law in this domain increasingly complex. The most pressing question in theory and
practice in this respect is to what extent financial supervision law has a knock-on
effect in civil law. In other words, to what extent does financial supervision law
influence the interpretation of the civil law framework of norms and concepts? That
question has already set many pens in motion across Europe.

In this contribution, I will focus, by way of concrete example, on the impact of
financial supervision law in Dutch civil liability law. However, the underlying argu-
ments are equally relevant for the impact of financial supervision law in civil liabi-
lity law in other European jurisdictions as judges, legislators, lawyers and aca-
demics across Europe are confronted with this complex issue.*

Financial supervision law ‘works through’ into liability law in three ways: (i)
financial supervision law itself contains rules of liability law; (ii) financial super-
vision law has a knock-on effect through national civil liability law; and (iii) EU
financial supervision law, whether or not in combination with the EU effectiveness
principle and the EU principle of legal certainty, imposes certain preconditions on

1 See eg, DW Arner/E Avgouleas/D Busch/SL Schwarcz (eds), Systemic Risk in the Financial Sector.
Ten Years After the Great Crash (2019).

2 Regulation (EU) 2017/1129 (Prospectus Regulation); Regulation (EU) 596/2014 (Market Abuse Regula-
tion).

3 See, among many others: M Andenas/OO Cherednychenko (eds), Financial Regulation and Civil Lia-
bility in European Law (2020); D Busch/CC van Dam (eds), A Bank’s Duty of Care (2017).

4 Ibid.



DE GRUYTER The Knock-On Effect of Financial Supervision Law = 227

national civil liability law. These three knock-on effect variants are not mutually
exclusive. In combination, they can also strengthen the knock-on effect.

II VariantI - liability law incorporated into
financial supervision law

A General

The most far-reaching knock-on effect occurs when financial supervision law itself
contains rules of liability law. It could be argued that this variant does not actually
involve public law having a knock-on effect in private law as these rules are intrin-
sically of a private law nature. It is simply that they are not in the national civil or
commercial codes, but are instead to be found in national or EU laws that otherwise
deal with financial supervision law. However, the liability rules included in finan-
cial supervision law are substantially influenced by the public objectives that this
financial supervision law tries to achieve. I would therefore like to consider this
variant too as a form of knock-on effect of financial supervision law in civil liability
law. I will give three examples of this knock-on effect variant.®

B Liability of collective investment scheme depositaries

In the aftermath of the financial crisis, supervisory rules for collective investment
schemes were significantly tightened, partly in response to the Madoff fraud uncov-
ered during the financial crisis.® These supervisory rules are of EU origin and, in
addition to a licensing obligation, prudential requirements and rules of conduct,
they also contain a strict civil liability regime for collective investment scheme de-
positaries. This regime has been partly implemented in the national financial super-
vision laws and secondary legislation, and partly follows from directly applicable
EU regulations.

5 There are certainly other examples, such as art 11 of the Packaged Retail and Insurance-based In-
vestment Products Regulation (PRIIPs Regulation; Regulation (EU) No 1286/2014) and arts 31 and 55
Pan-European Personal Pension Product Regulation (PEPP Regulation; Regulation (EU) No 2019/
1238). On this point, see, for example, D] Verheij, Credit Rating Agency Liability in Europe (2021) 55-58.
6 On the Madoff fraud, see eg, E Arvedlund, Too Good to Be True — The Rise and Fall of Bernie Madoff
(2009).
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Before we look at the civil liability regime for depositaries, I should like to say a
few words about collective investment schemes and the role of depositaries. Invest-
ing through a collective investment scheme is a form of collective asset manage-
ment. Besides a manager (an external party responsible for, among other things,
asset management), there is also a depositary involved. The depositary’s main tasks
are (i) to hold and administer the assets of the collective investment scheme, (ii) to
monitor cash flows, and (iii) to verify whether the collective investment scheme is
entitled to its assets.” The assets of the collective investment scheme will usually
consist of financial instruments such as negotiable shares, bonds and a variety of
derivative products, but may also include, for example, real estate. Usually, the de-
positary is a bank or other supervised financial institution. And to be clear: the
depositary does not become the legal owner of the assets of the collective invest-
ment scheme. The ‘ownership’ of the assets remains vested in the collective invest-
ment scheme.® For most financial instruments, the collective investment scheme
maintains a securities account with the depositary, which is in the name of the
collective investment scheme (as the legal owner of the financial instruments).®

From a supervisory point of view, there are two types of collective investment
scheme. First, there are undertakings for collective investment in transferable secu-
rities (UCITS). This type is mainly suitable for retail and other non-professional in-
vestors. Investment funds other than UCITS are referred to as alternative invest-
ment funds or AIFs. These collective investment schemes tend to accept a higher
degree of risk in their investments than UCITS and are mainly suitable for profes-
sional investors. As the liability regimes for depositaries of both types of collective
investment scheme are largely the same, I will simply refer below to ‘collective in-
vestment schemes’ to denote both UCITS and AIFs. However, where differences ex-
ist between the two liability regimes, I will use the acronyms UCITS and AIF.

7 Asregards the tasks of the depositary, see eg, D Busch/LD van Setten, Chapter 1: The Alternative
Investment Fund Managers Directive, in: LD van Setten/D Busch (eds), Alternative Investment Funds
in Europe — Law and Practice (2014) §§ 1.363-1.464.

8 Depending on the legal structure of the collective investment scheme, it is also possible that the
investors themselves become co-owners of the assets.

9 If the investment vehicle is a legal entity (in which case it is known as an investment company), it
will usually be the rightful owner of the assets, and so the securities account will also be in its name.
Often, that legal entity is a limited liability company but, of course, it does not have to be. However, if
the collective investment scheme is not a legal entity (in which case it isknown as an investment fund,
eg a mutual fund), it cannot be entitled to hold assets either. In that case, a legal entity must be set up
for the special purpose of becoming the rightful owner of the collective investment scheme’s assets.
This is often a foundation. Such a foundation is then the ‘owner’ for the purpose of managing the
investment fund. In that case, the securities account will therefore be in the name of the foundation
by way of management for the investment fund.
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The civil liability regime for depositaries as included in the supervisory rules
basically entails the following. A depositary is liable to the collective investment
scheme for the ‘loss’ of a financial instrument held in custody. Loss occurs if it
appears that the collective investment scheme’s right of ownership has been lost or
never existed (the latter was the case in the Madoff fraud), if the collective invest-
ment scheme has been permanently deprived of the right of ownership, or if the
collective investment scheme is permanently unable to transfer ownership (for ex-
ample, where a sub-depositary becomes insolvent)." Temporary loss or suspension
of rights cannot therefore count as ‘loss’. Nor does a ‘loss’ occur where the value of
the financial instruments in which the collective investment scheme has invested
decreases (investment risk).’? If there is a loss in the sense referred to here, the
depositary is required to return a financial instrument of the same type or the cor-
responding amount to the collective investment scheme ‘without undue delay’.”® In-
tentional or negligent action is not required in this respect (ie this is virtually tanta-
mount to strict liability)."* However, the depositary is not liable if it can prove that
the loss resulted from an external event over which it had no reasonable control
and whose consequences were unavoidable despite all efforts to prevent them (an
example would be expropriation).”® With regard to the depositary of a UCITS, it is
expressly provided that it cannot limit or exclude this strict liability." If it does so,
the relevant clause is (to that extent) void.”

The depositary of an AIF may exclude its liability to the AIF or the unit-holders
for loss of financial instruments held in custody if it outsources work to a sub-de-
positary and (1) it (the depositary) has entered into a written agreement with the
sub-depositary in which (a) it excludes its liability for failures of the sub-depositary

10 It is also possible that the depositary is directly liable to the unit-holders of the collective invest-
ment scheme. See art 21(12), first paragraph, AIFMD (Directive 2011/61/EU) and art 24(1), first para-
graph, UCITS Directive (Directive 2009/65/EC) respectively.

11 See art 100 of the AIFM Delegated Regulation (EU) No 231/2013 and art 18 of the UCITS Delegated
Regulation (EU) No 438/2016 respectively, which specify when there is a ‘loss’ of financial instruments.
12 See Recitals 113 and 114 of the AIFM Delegated Regulation (EU) No 231/2013 and Recitals 23 and 24 of
the UCITS Delegated Regulation (EU) No 438/2016 respectively.

13 See art 21(12), second paragraph, AIFMD and art 24(1), second paragraph, UCITS Directive respec-
tively.

14 See also CWM Lieverse, De bewaarder oude stijl en de bewaarde nieuwe stijl, in: D Busch/
MP Nieuwe Weme (eds), Christels Koers, Liber Amicorum Prof. mr. drs. C.M. Grundmann-Van de Krol
(2013) 461, 472.

15 See art 21(12), second subparagraph, last sentence, AIFMD, and art 24(1), second subparagraph,
last sentence, UCITS Directive respectively.

16 Art 24(3) UCITS Directive.

17 Art 24(4) UCITS Directive.
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and (b) under this agreement, the AIF or the unit-holder or the depositary on their
behalf may sue the sub-depositary on the same basis as the depositary could origin-
ally be sued for damage caused by that loss; and (2) it (the depositary) has entered
into a written agreement with the AIF or the manager (a) in which the latter agrees
to the exclusion of the depositary’s liability, (b) which includes an objective reason
for that exclusion (often the reason is that the assets are located in a non-EU27 jur-
isdiction where the depositary itself cannot operate) and (c) if applicable, under
which it (the depositary) can sue the sub-depositary for damages on behalf of the
ATF or the unit-holders.” Thus, the depositary can exclude its liability for the activ-
ities it outsources to a sub-depositary only if the latter assumes the liability of the
depositary.”

For a UCITS depositary, the possibility of exclusion of liability described in the
previous paragraph does not apply. A UCITS depositary is therefore liable for the
loss of financial instruments held in custody even if it outsources activities to a sub-
depositary.®® This stricter regime can be explained by the fact that investors in
UCITS are mostly retail investors.?

The depositary of a collective investment scheme (whether a UCITS or an AIF) is
also liable for loss of assets other than financial instruments entrusted by the collec-
tive investment scheme to the depositary for safekeeping. A depositary is liable for
loss of assets other than financial instruments only if it fails to comply with the
applicable provisions of supervision law due to intent or negligence.” With regard
to the depositary of a UCITS, it is expressly provided that it cannot limit or exclude
these liability rules. If it does so anyway, the relevant clause is (to that extent) once
again void.”

As I see it, the liability regime outlined above for depositaries of collective in-
vestment schemes fulfils a dual function. First, it acts as an extra inducement to
ensure proper compliance with applicable supervisory rules. I use the word extra
advisedly because the competent financial supervisor can, of course, take enforce-
ment action if the depositary fails to comply with the supervisory rules applicable to
it, for example by imposing an order for incremental penalty payments or an ad-
ministrative fine, and in extreme cases by withdrawing its authorisation. Proper
compliance with supervisory rules by depositaries contributes not only to investor

18 Art 21, paras 13 and 14 AIFMD in conjunction with arts 101 and 102 AIFMD Delegated Regulation
(EU) No 231/2013.

19 See also Lieverse (fn 14) 473.

20 Art 24(2) UCITS Directive.

21 See JE de Klerk, Instellingen voor collectieve belegging in effecten (2020) 546.

22 Art 21(12), third paragraph, AIFMD, and art 24(1), third paragraph, UCITS Directive respectively.
23 Art 24(3) and (4) UCITS Directive.
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protection in a general sense but also to confidence in a stable, transparent and
sound financial sector. To that extent, the depositary liability regime can be seen as
an extension of the supervisory rules. And, second, this regime also has a real loss
compensatory function and thus, it is not just an extra inducement to ensure that
the applicable supervisory rules are properly complied with.

C Liability of credit rating agencies

A credit rating agency (CRA) is a commercial enterprise that issues and publishes
ratings on (i) the creditworthiness of companies and governments (issuer ratings)
and (ii) the quality of the financial instruments they issue, such as government and
corporate bonds (issue ratings). The best-known rating agencies are Moody’s, Stan-
dard & Poor’s and Fitch. In the aftermath of the financial crisis, it turned out that
these agencies had not infrequently overstated the creditworthiness of companies
and governments and the quality of financial instruments. Normally, CRAs were
(and are!) paid for their work by the very governments and companies whose cred-
itworthiness and financial instruments they rate. Apparently, CRAs could not al-
ways resist the pressure exerted by their clients to issue positive ratings. This finan-
cing structure is still permitted, but, as a result of the various scandals, CRAs in the
United States, the EU and elsewhere in the world have been placed under strict
financial supervision, subject, for example, to rules to prevent conflicts of interest.
In the EU, the European Securities and Markets Authority (ESMA) has been desig-
nated as the financial supervisor.2* ESMA assesses whether a CRA is authorised to
operate in the EU and also supervises CRAs in Europe on an ongoing hasis, based on
the CRA Regulation.”

The CRA Regulation also sets out the cases in which a CRA can be held liable.
This liability regime is contained in art 35a and, in brief, provides as follows. If a
CRA commits an infringement of the applicable supervisory rules in Annex III to the
Regulation intentionally or with gross negligence and the infringement has an im-
pact on a credit rating, the CRA has to compensate investors or the governments and
companies whose creditworthiness and financial instruments it rates for the dam-

24 ‘ESMA’ stands for ‘European Securities and Markets Authority’. As regards ESMA, see also N Mo-
loney, The Age of ESMA — Governing EU Financial Markets (2018).

25 Regulation (EC) No 1060/2009. Asregards the CRA Regulation, in particular CRAs and their liability,
see also Verheij (fn 5); M Lehmann, Civil liability of rating agencies — an insipid sprout from Brussels
(2016) 1 Capital Markets Law Journal (CML]) 60; JJ Atema/SM Peek, Hoofdstuk 24: Credit rating agen-
cies en civielrechtelijke aansprakelijkheid, in: D Busch/CJM Klaassen/TMC Arons (eds), Aansprake-
lijkheid in de financiéle sector (SOR vol 78) (2013) 931.
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age suffered as a result of that infringement. Annex III is extensive, comprising
more than 80 items.

This liability regime should be seen primarily as an extra inducement to ensure
that CRAs correctly comply with the supervisory rules applicable to them, thereby
ensuring that they issue accurate ratings. This is not only in the interest of govern-
ments and companies whose creditworthiness and financial instruments they rate,
but also in the interest of the investing public at large, which relies to a large extent
on, and trusts, the ratings issued. Carefully prepared and correct ratings thus con-
tribute to the smooth functioning of financial markets. As I see it, the liability rules
can to a large extent be seen as an extension of the supervisory rules.?

There is an important difference between this liability regime and the regime
applicable to collective investment scheme depositaries.”’” Whereas the liability
rules for depositaries are actually extra strict (as already noted, virtually tanta-
mount to strict liability), the liability rules for CRAs are limited to intent and gross
negligence, which considerably raises the bar for bringing a successful liability
claim. This limitation is justified, according to the EU legislator, because a rating
depends on a complex interplay of economic factors and CRAs can use different
methodologies resulting in different ratings for the same company, government or
financial instrument, none of which can be considered incorrect.?® The following
argument is also found in the literature. If the bar for bringing a successful liability
claim is set too low, CRAs will shy away from issuing ratings, which is not in the
interest of firms, governments and the wider investing public.?® Similar reasoning
could, in theory, be applied in the case of depositary liability, but in that case a far-
reaching form of investor protection has clearly won out over other considerations.
Incidentally, one consequence of the strict liability rules, combined with the strin-
gent supervisory requirements that apply to depositaries, is that only a limited
number of financial institutions are still willing to act as depositaries for collective
investment schemes.*

Either way, a successful liability claim always requires that the investor or is-
suer (government or company) was reasonably entitled to rely on the rating is-

26 Lehmann describes art 35a of the CRA Regulation as ‘regulation-annexed liability’. See Lehmann
(2016) 1 CMLJ 73.

27 Seell B above.

28 Recital 33 of Regulation (EU) No 462/2013 (this regulation incorporates the amendment inserted by
art 35a into the CRA Regulation).

29 See Lehmann (2016) 1 CML] 68.

30 The main examples are global custodians such as BNY Mellon and State Street (which, inciden-
tally, also have a banking authorisation) or, in the Netherlands, Kas Bank (formerly the Kas-Associa-
tie). Besides these specialised players, larger banks also act as custodians of collective investment
schemes (such as ING in the Netherlands).
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sued.* For investors which are financial institutions, such as asset managers and
pension funds (ie institutional investors), it is more difficult to make a plausible case
for reliance on incorrect ratings, as they are expected to make their own credit risk
assessment and may ‘not solely or mechanically rely’ on ratings.*

Moreover, an issuer (corporate or sovereign) may bring a liability claim against
a CRA for an incorrect rating in respect of that issuer itself or financial instruments
issued by it only if that incorrect rating was not caused by misleading or inaccurate
information provided by that issuer to the CRA.*

As regards the burden of proof, it is the responsibility of the investor or issuer
to present accurate and detailed information showing that a CRA has committed an
infringement of a supervisory rule set out in Annex III to the CRA Regulation. The
competent national court must assess what constitutes accurate and detailed infor-
mation, taking into consideration that the investor or issuer may not have access to
information that is purely within the sphere of the CRA.**

Although a CRA may limit its liability, it may do so only if that limitation is (i)
‘reasonable and proportionate’ and (ii) allowed by the applicable national law. Lim-
itations that do not comply with these conditions are ‘deprived of any legal effect’.*
In other words, the limitation of liability is void.

This civil liability regime uses a variety of terms that are not defined in the
CRA Regulation, such as ‘damage’, ‘intention’, ‘gross negligence’, ‘reasonably relied’
and ‘proportionate’. These terms have to be interpreted and applied in accordance
with applicable national law, as determined by the relevant rules of private inter-
national law.*® Naturally, this is hardly conducive to the uniform application of this
liability regime.*” Once again, matters concerning the civil liability of a CRA which
are not covered by the CRA Regulation, are (understandably, of course) governed by
the applicable national law as determined by the relevant rules of private interna-
tional law.*® Thus, the liability regime in the CRA Regulation cannot be separated
from the applicable national liability law. To that extent, therefore, this regime is
not a pure form of liability law incorporated ‘into’ financial supervision law (knock-
on effect variant I). The court that is competent to decide on a claim for civil liability

31 Art 35a, para 1, second subparagraph CRA Regulation.

32 Art 5a, para 1 CRA Regulation.

33 Art 35a, para 1, third subparagraph CRA Regulation.

34 Art 35a, para 2 CRA Regulation.

35 Art 35a, para 3 CRA Regulation.

36 Seeart 35a, para 4 CRA Regulation.

37 See also Lehmann (2016) 1 CMLJ 75-78. It should be noted that identifying the applicable national
private law is easier said than done. See Lehmann (2016) 1 CML] 79-81; Verheij (fn 5) 135-194.

38 Seeart 35a, para 4 CRA Regulation.
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brought by an investor or issuer must be determined by the relevant rules of pri-
vate international law.* In short, the competent national court must assess whether
or not a liabhility claim under art 35a of the CRA Regulation can be granted.

The civil liability regime of art 35a of the CRA Regulation ‘does not exclude
further civil liability claims in accordance with national law’.** The preamble notes
that Member States should be able to maintain national civil liability regimes which
are more favourable to investors or issuers.* In cases where national civil liability
law applies, this would suggest that investors and issuers may also bring claims for
damages against CRAs on the basis of breach of contract, tort, unfair trading prac-
tices and, for example, misleading advertising, where appropriate.** Such claims
have the advantage that they do not depend on proving intent or gross negligence
on the part of the CRA, but can also be brought successfully if, for example, there is
‘ordinary’ negligence. Actually, this is rather strange because, as noted above, the
CRA Regulation has deliberately limited the civil liability of CRAs to cases of intent
and gross negligence.

D Liability when cryptos are offered to the public

Investing in and paying with cryptos has become wildly popular in recent years.
Nonetheless, cryptos had until recently not been subject to much, if any, financial
supervision law despite the fact that the crypto world has been hit by a veritable
tidal wave of scandals.* So it is undoubtedly a good thing that crypto issuance, trad-
ing and service provision in Europe are now regulated by the Markets in Crypto-
Assets Regulation (MiCAR). MiCAR also contains substantive civil liability rules.*
For a better understanding, I should like to preface my remarks on the MiCAR
civil liability rules as follows. If a company offers securities (such as negotiable
shares and bonds) to the investing public, it must first publish an information docu-
ment (prospectus) which complies with the detailed rules under the Prospectus Reg-
ulation.*” The prospectus aims to provide interested investors with the information

39 Art 35a, para 4, last sentence CRA Regulation.

40 Art 35a, para 5 CRA Regulation.

41 Recital 35 of Regulation (EU) No 462/2013 (this Regulation includes the amendment inserted by
art 35a into the CRA Regulation). See also Lehmann (2016)1 CML] 76; Verheij (fn 5) 65f.

42 On this type of claim for damages against CRAs, see Atema/Peek (fn 25) 949-962.

43 See eg, EJ van Praag|JP Postma, De ondergang van FTX; hoe een nieuwe financiéle onderneming
ouderwets ten onder gaat (2022) 12 Tijdschrift voor Financieel Recht (FR).

44 Regulation (EU) 2023/1114.

45 Regulation (EU) 2017/1129.
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they need to decide whether or not to buy the securities offered. Once approved by
the competent financial supervisor, the prospectus serves as an EU passport. That is,
the securities covered by the offer may be offered to the public throughout the EU/
EEA on the basis of the approved prospectus. If the prospectus contains inaccurate
or incomplete information that affects the value of the securities offered, the com-
pany concerned and the banks involved may be liable under applicable national
civil liability law (prospectus liability).*

However, most cryptos are not securities. In such cases, the offer of cryptos to
the public is not subject to the rules of the EU Prospectus Regulation and no prospec-
tus needs to be published either. It is to be hoped that most investors will not be
willing to buy cryptos without receiving at least outline information about them. Be
that as it may, it is common practice to make available what is known as a ‘white
paper’ containing information about the cryptos on offer. Exactly what information
should be in this white paper is currently not regulated in financial supervision law
(other than for offers of securities to the public). MiCAR has changed this as follows.

To begin with, MiCAR distinguishes between asset-referenced tokens, e-money
tokens and the other cryptos covered by MiCAR. Before any of these three types
of cryptos are offered to the public, a white paper must be published that meets
MiCAR’s requirements. These requirements differ according to the type of crypto
being offered.” For offerings of asset-referenced tokens, the relevant financial
supervisor must approve the white paper in advance.*® This is not required in the
case of the other cryptos covered by MiCAR, including e-money tokens, but the
white paper must be sent in advance to that supervisor for information in those
cases.*

A separate civil liability regime (‘white paper liability’) applies to each of the
three types of crypto covered by MiCAR.*® However, those liability regimes have

46 As regards the Prospectus Regulation and prospectus liability, see eg, D Busch/G Ferrarini/
JP Franx (eds), Prospectus Regulation and Prospectus Liability (2020). See also the special issue on
prospectus liability of the (2023) 14 Journal of European Tort Law (guest editors D Busch and M Leh-
mann).

47 Art 6in conjunction with AnnexI MiCAR (cryptos other than asset-referenced tokens and e-money
tokens); art 19 in conjunction with Annex II MiCAR (asset-referenced tokens); art 51 in conjunction
with Annex IIT MiCAR (e-money tokens).

48 Art17(1)(a) and art 21(1) MiCAR.

49 Art 8 MiCAR (cryptos other than asset-referenced tokens and e-money tokens); art 51(11) MiCAR
(e-money tokens).

50 Art 15 MiCAR (cryptos other than asset-referenced tokens and e-money tokens); art 26 MiCAR (as-
set-referenced tokens); art 52 MiCAR (e-money tokens). Incidentally, art 75(8) MiCAR also contains a
liability regime for ‘crypto-asset service providers that are authorised for the custody and adminis-
tration of crypto-assets on behalf of third parties’. Finally, see art 94(7) MiCAR: ‘A person making



236 —— Danny Busch DE GRUYTER

what is in effect a common structure. Purchasers of cryptos have a liability claim
against the provider (and other parties involved) if (i) the white paper does not meet
MiCAR’s requirements because the information it contains is incomplete or unclear
or because it contains misleading information, and (ii) the holder of the cryptos has
suffered damage as a result. A contractual provision purporting to limit or exclude
such liability has no legal effect (‘shall be deprived of any legal effect’). The holder of
the cryptos must prove that (1) the white paper does not meet MiCAR’s require-
ments and (2) this affected its decision to buy, sell or exchange the cryptos. The
white paper should also always include a summary, which is presumably the most
widely read in practice. However, liability of the offeror (and others involved) on
the basis of the summary alone is excluded, although the offeror can be held liable
on the basis of the summary read in conjunction with other parts of the white pa-
per. Liability based on MiCAR does not affect civil liability claims in accordance
with national law.

In my view, this regime (like the EU liability regime applicable to depositaries of
collective investment schemes®) fulfils a dual function: first, it acts as an extra in-
centive to ensure that the applicable supervisory rules are correctly complied with
and, second, it nonetheless also has a genuine compensatory function.

III Variant II - knock-on effect through national
civil liability law

A General

A second way in which financial supervision law impacts private law is through
national civil liability law. As mentioned previously, in this contribution, I will fo-
cus, by way of concrete example, on the impact of financial supervision law in
Dutch civil liability law. However, the underlying arguments are equally relevant
for the impact of financial supervision law in civil liability law in other European
jurisdictions, as judges, legislators, lawyers and academics across Europe are con-
fronted with this complex issue.

information available to the competent authority in accordance with this Regulation shall not be
considered to infringe any restriction on disclosure of information imposed by contract or by any
legislative, regulatory or administrative provision, and shall not be subject to liability of any kind
related to such notification.” I will disregard art 75(8) and art 94(7) MiCAR in the remainder of this
contribution.

51 SeeII B above.
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But first let us take a few steps back. Banks and other financial institutions are
subject to rules of conduct under supervisory law. These are rules contained for the
most part in the national financial supervision acts, secondary legislation and EU
regulations, which prescribe how they should behave towards their clients, other
counterparties, certain third parties and the investing public in general. The rules
include all kinds of pre-contractual and contractual information duties, know-your-
client rules, as well as various refusal, contracting and termination obligations. ‘Or-
dinary’ businesses are also bound by rules of conduct under supervisory law when
entering the financial markets. Consider the strict and detailed requirements for the
information document (prospectus) that must be presented to the public prior to the
offer of securities and is intended to provide interested investors with the informa-
tion they need to decide whether or not to buy the securities on offer.* Listed compa-
nies are also required to disclose price-sensitive information without delay.* Finally,
even mere mortals like you and I are sometimes bound by rules of conduct under
supervisory law. For instance, the ban on insider trading applies to everyone.**

B Knock-on effects
1 Knock-on effect through the civil duty of care

If a bank or other financial institution breaches the pre-contractual duty of care,
this will constitute a tort due to the breach of an unwritten standard of care
(art 6:162(2) of the Dutch Civil Code (DCC)).** During the term of the contract, a
breach of the duty of care will constitute a breach of contract, usually on account of
a breach of the duty to exercise the care that may be expected of a good provider of
services (art 7:401 DCC) if the contract with the bank or other financial institution
can be regarded as an agreement of assignment, or more specifically of mandate.>
Should the contract not qualify as such, the default may be based (directly or indir-
ectly) on breach of the requirement of reasonableness and fairness (arts 6:2(1) and

52 Art 6, para 1 of the Prospectus Regulation, as elaborated in the various annexes of Delegated Reg-
ulation (EU) 2019/980.

53 Art 17 of Regulation (EU) 596/2014 (Market Abuse Regulation).

54 Art 14 (a) in conjunction with art 8 of the Market Abuse Regulation.

55 Insofar as relevant here, art 6:162 DCC provides as follows: 2. Except where there are grounds of
justification, the following are deemed tortious: an infringement of a right and an act or omission in
breach of a statutory duty or a rule of unwritten law about generally accepted standards [emphasis
added]’.

56 Art 7:401 DCC reads as follows: ‘During his work the service provider must observe the care of a
prudent service provider.’
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6:248(1) DCC) or the banking duty of care as contained in art 2 of the General Bank-
ing Conditions, insofar as these have been declared applicable in the specific case.”’

It is now commonplace in Dutch case law for rules of conduct under supervi-
sory law to be applied to flesh out the pre-contractual and contractual civil duty of
care of banks and other financial institutions.® But because the duty of care is an
open norm, the interpretation also depends on the other circumstances of the case.”

Although the main rule is that the circumstances of the case are decisive, there
are certainly exceptions. As its 2009 judgments on securities leasing products in-
volved large-scale loss, the Dutch Supreme Court (Hoge Raad der Nederlanden) de-
liberately arrived at its rulings by abstracting from the particular circumstances of
the case, in order to provide as much legal certainty as possible with a view to their
further settlement.®® In view of various factors, particularly (i) the Dutch Class Ac-

57 Art 6:2(1) DCC reads as follows: ‘The creditor and debtor must behave themselves towards each
other in accordance with the standards of reasonableness and fairness.’ Art 6:248(1) DCC reads as
follows: ‘An agreement not only has the legal effects which parties have agreed upon, but also those
which, to the nature of the agreement, arise from law, usage (common practice) or the standards of
reasonableness and fairness.” Art 2 of the Dutch General Banking Conditions (GBC) reads as follows:
‘We must exercise due care when providing our services and we must thereby take your interests into
account to the best of our ability. We do so in a manner that is in accordance with the nature of the
services. This important rule always applies. Other rules in the GBC or in the agreements related to
products or services and the corresponding special conditions cannot alter this. We aim to provide
comprehensible products and services. We also aim to provide comprehensible information about
these products and services and their risks.” Note that under Dutch law, in certain cases, banks (and
other financial institutions) may also have a special duty of care towards third parties. An action for
breach of a special duty of care of this kind will have to be based on tort in the absence of a direct
contractual relationship with the bank. See Busch/Van Dam (fn 3) 204f.

58 See eg, Dutch Supreme Court (Hoge Raad, HR) 23 March 2007, ECLI:NL:HR:2007:AZ7619 (breach of
special duty of care due to non-compliance with margin obligation when trading in options); HR 3 Feb-
ruary 2012, ECLI:NL:HR:2012:BU4914 (breach of special duty of care due to non-compliance with know-
your-client rules when providing investment advice); HR 8 February 2013, ECLI:NL:HR:2013:BY4440
(breach of special duty of care due to non-compliance with know-your-client rules when providing
asset management); HR 10 July 2020, ECLI:2020:1274 & 1276, legal ground 2.9.3 (the rules of conduct and
standards of Part 4 of the Dutch Financial Supervision Act apply to a bank as a financial service pro-
vider, in which connection the Dutch Supreme Court noted that the special duty of care laid down in
‘section 4:24a [Dutch Financial Supervision Act] is no different from the duty of care of financial ser-
vice providers towards their clients arising from private law’).

59 See eg, Dutch Supreme Court (HR) 9 January 1998, ECLI:NL:HR:1998:ZC2536, NJ 1999/285; HR
23 March 2007, ECLI:NL:HR:2007:AZ7619; HR 14 August 2015, ECLI:NL:HR:2015:2191. On this subject,
see, for example, the advisory opinion of Advocate General Wissink dated 13 October 2017, ECLI:NL:
PHR:2017:1057, no 3.8; D Busch, Vermogensbeheer (Mon BW no B-8) (2014) no 15.1.

60 See eg, Dutch Supreme Court (HR) 5 June 2009, ECLI:NL:HR:2009:BH2815. Unfortunately, this has
not been of much help, considering the sadly large number of times that cases concerning all kinds of
aspects of securities leasing products have been litigated right up to the Dutch Supreme Court. On this,
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tions (Financial Settlement) Act, which came into force on 1 January 2020, and (ii) a
trend towards further standardisation and digitalisation of financial products and
services, the risk of mass claims for breach of the duty of care of banks and other
financial institutions is likely to increase rather than decrease in the near future.
Further abstraction from the circumstances of the case might well (necessarily)
emerge as the main rule in the long run when it comes to mass claims in the finan-
cial services sector. In any case, a more abstract approach will be able to speed up
settlement considerably, regardless of whether mass damages are settled by the
courts (under the Dutch Class Actions (Financial Settlement) Act) or by other means.
In a more abstract approach of this kind, the rules of conduct under supervisory law
can at least provide useful guidance.

Whatever the case, in the traditional approach, where the circumstances of the
case are decisive, the rules of conduct under supervisory law are only one element
in a larger set of relevant circumstances. It follows that, from this perspective, a
breach of these rules of conduct need not automatically constitute a breach of the
duty of care. In line with this at least theoretically rather loose relationship between
the supervisory rules of conduct and civil liability law, the Dutch Supreme Court
assumes that the duty of care can extend beyond the rules of conduct under super-
visory law if that is necessary in the particular circumstances of the case.*

In Dutch theory and practice, a distinction is often made between the special
and general duty of care of banks and other financial institutions. A strict distinc-
tion between the two types of duty of care is not easy to make. Indeed, the distinc-
tion between the general and special duty of care is fluid.®> Both are open standards
that are ultimately rooted in reasonableness and fairness and social propriety, and
in both cases the interpretation depends on the circumstances of the case, although
the latter cannot always be maintained in full in cases of mass damage (see above).
In any case, what matters is not how it is labelled but the specific obligations arising
from the duty of care in a specific case, whether we call it special or general. I will
disregard the sense and nonsense of this distinction in the rest of this contribution.

see JBM Vranken, De afwikkeling van massaschade door de rechter lijkt onbegonnen werk, Neder-
lands Juristenblad (NJB) 2020, 3142; CLJM de Waal/F van der Hoek, Decennia denken over Dexia, NJB
2022, 1836.

61 Dutch Supreme Court (HR) 5 June 2009, ECLI:NL:HR:2009:BH2815, legal ground 4.11.5; HR 16 June
2017, ECLI:NL:HR:2017:1107, legal ground 4.2.5; HR 14 December 2018, ECLI:NL:HR:2018:2298, legal
ground 3.4.2. The special duty of care may similarly extend beyond the rules laid down through self-
regulation, such as codes of conduct.

62 On this point, see also VPG de Seriére, Het spanningsveld tussen het Europese toezicht en het bur-
gerlijk recht, Weekblad voor Privaatrecht, Notariaat en Registratie 2021, 755, at 757 (‘It should be
noted, by the way, that where, in practical terms, the “ordinary” duty of care ends and the “special”
duty of care takes over remains unclear’).
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Indeed, the distinction is of little importance in this context as both types of duty of
care can, by their open nature, act as transmission channels for rules of conduct
under supervisory law.®

2 Knock-on effect through acts or omissions in breach of a statutory duty

Moreover, under Dutch law, a breach of rules of conduct in, above all, the Dutch
Supervision Act (Wet op het financieel toezicht, Wft), secondary legislation and EU
regulations can directly constitute a tort for an act or omission in breach of a statu-
tory duty (ie separately from a breach of the civil duty of care). This knock-on effect
seems, at least in theory, to allow Dutch civil courts less room for manoeuvre than
the knock-on effect through the civil duty of care. After all, in the latter case, the
Dutch civil courts can still argue that the rules of conduct under supervisory law are
not necessarily decisive in deciding whether the duty of care has been breached,
because the other circumstances of the case must also be taken into account. But if
the knock-on effect is through breach of a statutory duty, unlawfulness is estab-
lished if the applicable rules of conduct have been breached. The only exception
would be where a justification ground exists.5

Below, I will discuss some judgments in which the civil effect of the duty of
refusal under supervisory law was central, and the effect was achieved either
through the civil duty of care or through the more direct effect route of a tort for
acting in breach of a statutory duty (below III C). I also discuss the subject of the
retroactive effect of supervisory rules (below III D) and the subject of the reflex
effect of supervisory rules (below III E).

63 On the distinction between the special and general duty of care, see Dutch Supreme Court (HR)
10 July 2020, ECLI:2020:1274 and 1276, legal grounds 2.9.1 and 2.9.2; Advocate General Wuisman dated
13 May 2011, ECLI:NL:PHR:2011:BP6921, no 2.12; Deputy Procurator General De Vries Lents-Kostense
dated 20 June 2014, ECLI:NL:PHR:2014:674, no 16; and Advocate General Wissink dated 13 October
2017, ECLI:NL:PHR:2017:1057, nos 3.5-3.8. See also B Bierens, Het waarheen en waarvoor van de ban-
caire zorgplicht (2013) 3 Nederlands Tijdschrift voor Burgerlijk Recht § 3.1; KWH Broekhuizen, Klant,
belangenconflict en zorgplicht (2016) 116; D Busch, The future of the special duty of care in the finan-
cial sector (2021) 3 European Business Law Review § 6.3.

64 Insofar as relevant here, art 6:162 DCC provides as follows: 2. Except where there are grounds of
justification, the following are deemed tortious: an infringement of a right and an act or omission in
breach of a statutory duty or a rule of unwritten law about generally accepted standards [emphasis
added]’.
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C The civil effect of the duty of refusal under supervisory law
1 Margin obligation

In relation to non-professional clients,® it follows from arts 85 and 86 of the Decree
on Conduct of Business Supervision of Financial Undertakings (Besluit gedragstoe-
zicht financiéle ondernemingen, Bgfo) that a bank® (1) will not execute a transaction
on behalf of a client if the balances held in the client’s name are insufficient to
meet the obligations arising from that transaction (eg an option transaction); (2)
will ensure that clients who have positions in financial instruments from which
obligations may arise (such as option transactions) have sufficient balances at all
times to meet their current obligations arising from those positions; (3) will ensure
that a client who has insufficient balances to meet current obligations arising from
positions in financial instruments posts collateral from which those obligations can
be met; and (4) if the client is unable to post collateral, will close the positions as
soon as possible but no later than five business days, unless special circumstances
arise.

Case law shows that retail investors do not always feel like heeding their bank’s
call to comply with a margin obligation. In the past, to avoid straining the relation-
ship, bank officials were sometimes willing to turn a blind eye to the margin re-
quirement and, for instance, allowed retail investors to write put options without
requiring them to deposit margin. The Dutch Supreme Court has been strict from
the start. Non-compliance with margin obligations constitutes, ‘in principle’, a
breach of the bank’s special duty of care.”

Use of the term ‘in principle’ means that this is not always the case. In a 2019
judgment, the Dutch Supreme Court suggested that an exception to the rule oc-
curred in the following case.®® A very wealthy retail investor from India traded
through a Dutch bank for large amounts in options and futures. In keeping with the
Dutch Financial Supervision Act, the investor was classified as a non-professional
investor for the purpose of investment services. This meant that the obligations
under arts 85 and 86 Bgfo applied in relation to this investor and the bank therefore

65 It follows from art 51 of the Dutch Wft Exemption Regulation (Vrijstellingsregeling Wft, Vr Wft)
that this obligation only applies in relation to non-professional clients.

66 It should be noted, incidentally, that arts 85 and 86 Bgfo refer to ‘investment firms’ and not to
‘banks’. However, investment firms are often banks.

67 Dutch Supreme Court (HR) 11 July 2003, ECLI:NL:HR:2003:AF7419, legal ground 3.6.4. See also HR
24 January 1997, ECLI:NL:HR:1997:2C2256; HR 23 May 1997, ECLI:NL:HR:1997:AG7238; HR 26 June 1998,
ECLI:NL:HR:1998:ZC2686; HR 23 March 2007, ECLI:NL:HR:2007:AZ7619.

68 HR 6 December 2019, ECLI:NL:HR:2019:1845.
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had to comply with them. The bank failed to do so.®® Partly on that ground, the
investor claimed damages from the bank for breach of the special duty of care. In
keeping with the Dutch Supreme Court’s settled case law, the Amsterdam Court of
Appeal agreed with the investor.

However, the Dutch Supreme Court quashed the judgment on appeal in cassa-
tion. The bank had argued that the retail investor should be regarded as an expert
and professional investor who knew what he was doing and knowingly took risks
associated with derivatives trading. The bank submitted, inter alia, (i) that at the
start of his relationship with the bank, the retail investor already had extensive
international knowledge and experience of financial instruments (including options
and futures relating to precious metals), whether or not through investment firms
which he co-owned or co-managed, (ii) that he was exceptionally wealthy at the
start of his investment relationship with the bank and presented himself as such,
(iii) that he had independent access to, and actively used, information intended for
professional securities dealers, (iv) that he had his own back office which adminis-
tered his transactions professionally and (v) that he traded on an exceptionally
large scale on stock exchanges around the world. These circumstances may affect
the substance of the bank’s duty of care to the retail investor. The Amsterdam Court
of Appeal should therefore have taken these factors into account in its judgment,
but, in the Supreme Court’s view, it was not sufficiently clear that it had done s0.”
The Dutch Supreme Court set aside the judgment.

Would the outcome have been different if the retail investor had directly in-
voked a breach of the statutory obligations contained in arts 85 and 86 Bgfo rather
than a breach of the special duty of care? Possibly. After all, the fact that these ob-
ligations had been breached was not in dispute. If this approach had been adopted,
the circumstances mentioned in the previous paragraph would not have been rele-
vant in deciding whether there had been an infringement. Is that a bad thing? I do
not think so, because these circumstances may, of course, give rise to a reduction of
the loss or damage eligible for compensation, for example on the basis of the doc-
trine of contributory negligence (art 6:101 DCC).” However, I also do not exclude the
possibility that, if an infringement of arts 85 and 86 of the Bgfo had been directly
invoked, the Dutch Supreme Court would have allowed the claim to be fully dis-

69 HR 6 December 2019, ECLI:NL:HR:2019:1845, legal ground 2.4.2, in which legal ground 3.11 of the
judgment of Amsterdam Court of Appeal is quoted. This states, among other things, that the bank ‘did
not comply with the margin requirements’ and ‘should have refrained from entering into transac-
tions for which insufficient funds were available’.

70 HR 6 December 2019, ECLI:NL:HR:2019:1845, legal ground 3.1.3.

71 Cf HR 23 May 1997, Nederlandse Jurisprudentie 1998/192, with annotation by Van Zeben, legal
ground 3.3; HR 11 July 2003, ECLI:NL:HR:2003:AF7419, legal ground 3.6.3.
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missed on the basis of the ‘relativity requirement’ (art 6:163 DCC) and would there-
fore not have been able to apply the doctrine of contributory negligence at all.”

Be that as it mayj, it is evident from its judgment in Nabbe v Staalbankiers, that,
when an infringement of the statutory obligations contained in (currently) arts 85
and 86 Bgfo is directly invoked, the Dutch Supreme Court considers it possible that a
claim for damages based on the infringement may be frustrated by the relativity
requirement (art 6:163 DCC). In that case, a direct infringement of (currently) arts 85
and 86 Bgfo was (also) invoked, separately from the duty of care.” The bank, in its
capacity of investment adviser to retail investor Nabbe, had performed option
transactions in breach of (what are now) arts 85 and 86 Bgfo. In the light of these
provisions, the bank had failed to close positions in options on time and had exe-
cuted new transactions despite margin shortages. As a result, the investor had
suffered large losses on his investment portfolio, but had nevertheless made a net
gain in the relevant period as its value had risen from NLG 700,000/800,000 to
NLG 1,300,000. The question was whether the bank was liable for the losses in-
curred. The Dutch Supreme Court held that ... the standards laid down in Articles
[85 and 86 Bgfo] are intended to protect the client from relatively excessive financial
risks, but not to protect so selectively against every (price) loss suffered by the in-
vestor on a transaction, as argued by Nabbe’.”* The loss on option transactions was
offset by gains on shares. The Dutch Supreme Court treated the investment portfolio
as a single entity.

2 Client and order remisiers

In the Netherlands, securities lease products were offered to retail investors both
directly and through intermediaries in the period when they were still popular and
sold. Some of those intermediaries had the status of client remisier. This had the
advantage that they were exempt from the then Securities Transactions Supervision
Act 1995 (Wet toezicht effectenverkeer 1995, Wte 1995). The exemption could be used
only if the activities of the intermediary consisted solely of finding clients for regu-
lated providers of securities lease products, such as banks. Under no circumstances
was a remisier allowed to combine this with the provision of advice or other forms
of investment services, because this was something for which an authorisation was

72 Art 6:163 DCC reads as follows: ‘There is no obligation to repair the damage on the ground of a
tortious act if the violated standard of behaviour does not intend to offer protection against damage
as suffered by the injured person.’

73 Dutch Supreme Court (HR) 4 December 2009, ECLI:NL:HR:2009:B]7320.

74 Legal ground 3.7.
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(and is) required. If a provider of securities lease products accepted clients from a
remisier who overstepped these boundaries by still advising the client, and the pro-
vider knew or should have known this, it had to refuse the client. This followed
explicitly from art 41 of the Further Regulation on the Supervision of the Securities
Trade (Nadere regeling toezicht effectenverkeer 1999, NR 1999).

In 2016, the Dutch Supreme Court held that where this statutory duty of refusal
was infringed, the provider was obliged to compensate the investor for 100 % of the
damage and could not successfully rely on the defence that there had been contrib-
utory negligence on the part of the investor.”” As a result, the investor who had
happened to buy a securities lease product through a client remisier who had ex-
ceeded his powers was considerably better off than other aggrieved securities lease
investors. The Amsterdam Court of Appeal did not think this was fair and, less than
a year later, gave a ruling that was a direct contradiction of the Dutch Supreme
Court’s judgment.” However, on appeal in cassation, the Court of Appeal’s ruling
was overturned and the Dutch Supreme Court reaffirmed its 2016 judgment. Accord-
ing to the Dutch Supreme Court, serious blame attaches to a provider for entering
into a contract in defiance of a statutory prohibition designed precisely to protect
clients from concluding an investment agreement after receiving advice from an
adviser lacking the necessary authorisation.”

Unlike in many cases of breach of the margin obligation, liability in this case is
based on acting in breach of a statutory obligation, and not on breach of the duty of
care. And, unlike cases of liability for acting in breach of the statutory margin re-
quirement, the penalty is every bit as severe as it first seems: the damage must be
compensated in full, as there is no scope to enter a defence of contributory negli-
gence.

But this is not the end of the matter as there were also cases where the securi-
ties lease agreement was arranged through a so-called order remisier. Such an inter-
mediary receives and transmits client orders, which, like investment advice, consti-
tutes the provision of an investment service. But order remisiers — unlike client re-
misiers at the time — were not (and still are not) exempt from the authorisation
obligation under the Securities Transaction Act 1995 (and now the Wft). In short, if
a provider of securities lease products accepted orders from an unauthorised order
remisier and the provider knew or should have known that the remisier was un-
authorised, it had to refuse the client (see once again the then art 41 NR 1999).
Should an aggrieved investor then receive the same favourable treatment as an

75 HR 2 September 2016, ECLI:NL:HR:2016:2012.
76 Amsterdam Court of Appeal, 1 August 2017 ECL:NL:GHAMS:2017:3101.
77 Dutch Supreme Court (HR) 12 October 2018, ECLI:NL:HR:2018:1935, legal ground 3.6.4.
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investor who enters into a securities lease product with a provider through a client
remisier who has exceeded their powers? In that case, the investor would receive
100 % compensation for their loss or damage and the provider would not be able to
enter a defence of contributory negligence. The Dutch Supreme Court has held in
the following judgment that this is not the case after all.

If the sending of a completed application form by the intermediary to the pro-
vider of a securities lease product can be deemed to be the ‘transmission of an or-
der’ and the intermediary acts in this capacity as an order remisier, the provider of
the securities lease product, by entering into the agreement, infringes the prohibi-
tion of art 41 NR 1999 if the intermediary concerned did not have the requisite
authorisation under sec 7(1) of the Securities Transactions Supervision Act (Wte)
1995 and the provider knew or should have known that. But, unlike when the inter-
mediary has advised the client to purchase a certain securities lease product, the
position of a client whose application form has been transmitted by the intermedi-
ary to the provider is not substantially different from that of a client whose applica-
tion form has not been transmitted by an intermediary to the provider. Here, after
all, the possibility of an (advice-related) objection, namely that the client had less
need to be aware of undeclared risks and less need to look into them of their own
accord, does not arise. So, in this case, the harm suffered as a result of infringing a
hard-and-fast statutory obligation to refuse an order is mitigated by the fact that the
loss or damage eligible for compensation must be reduced on the basis of contribu-
tory negligence.”

D Retroactivity of supervisory rules through duty of care

Since 1 January 2006, banks (and other professional providers) must refuse credit to
a consumer if it would be irresponsible in view of the borrower’s personal circum-
stances (see currently sec 4:34(2) Wft). What is irresponsible is now elaborated in
detail in secondary legislation.” In practice, there seems to be a general awareness
that a breach of this statutory duty of refusal is a good basis for a claim for damages
founded directly on it, separate from any claim for a breach of the duty of care.® It

78 HR10 June 2022, ECLI:NL:HR:2022:862, legal ground 2.11.4.

79 See art 115 Bgfo Wft and (specifically for mortgage credit) the Mortgage Credit Temporary Regula-
tion.

80 See egsubsec 1.2 of the consumer’s appeal in cassation against the judgment of Amsterdam Court
of Appeal 0of 10 August 2021, ECLI:NL:GHAMS:2021:2428, as disclosed in the advisory opinion of Deputy
Procurator General Wissink, 9 September 2022, ECLI:NL:PHR:2022:806, nos 2.2 and 2.61f. The Dutch
Supreme Court disposed of the case on the basis of sec 81, subsec 1, of the Judiciary (Organisation) Act,
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seems clear to me that the relativity requirement will normally be met in such cases
(art 6:163 DCC).

In principle, the Dutch Supreme Court is very much against a retroactive effect
of this statutory ban on over-indebtedness (in the sense of an obligation on lenders
to refuse credit).* This seems correct to me, as imposing such a sweeping obliga-
tion without an explicit statutory basis would be very much at odds with the prin-
ciple of legal certainty. However, in other contexts, the Dutch Supreme Court some-
times does not shy away from giving retroactive effect to supervisory rules. For
example, the Dutch Supreme Court has ruled that, even between 1999 and 2003,
banks were required by their special duty of care to obtain information about a
consumer’s income and assets before granting a mortgage loan in order to prevent
over-indebtedness. In doing so, it took the view that although this obligation was
not laid down in legislation until a later date, this did not alter the fact that the
standard had previously been adopted through self-regulation. Rather, its en-
shrinement in written law constituted its confirmation. A bank’s duty of care to
guard against over-indebtedness also implied that it had to inform the consumer
about the results of its screening in such a way as to enable the consumer to assess
whether they could bear (or continue to bear) the obligations under the loan agree-
ment. Furthermore, the bank had a duty to notify a consumer if the provision of
credit might not be justified and to warn them of the associated risk. But this is
where the Dutch Supreme Court draws the line. At the time, banks were, in princi-
ple, not obliged to refuse a mortgage loan, even if irresponsible, if the consumer —
after being given adequate information or warning - chose to take out the mort-
gage loan anyway.®

which reads as follows: ‘If the Dutch Supreme Court finds that a complaint cannot lead to cassation
and does not require an answer to questions of law in the interest of the uniformity of law or the
development of the law, it may confine itself to this opinion when stating the grounds of its decision.’
See Dutch Supreme Court (HR) 2 December 2022, ECLI:NL:HR:2022:1796.

81 Dutch Supreme Court (HR) 16 June 2017, ECLI:NL:HR:2017:1107, legal ground 4.2.9, second para-
graph.

82 Dutch Supreme Court (HR) 16 June 2017, ECLI:NL:HR:2017:1107, legal grounds 4.2.6 to 4.2.9, 1st para-
graph. See also HR 14 December 2018, ECLI:NL:HR:2018:2298. As regards this phenomenon, see also:
WH van Boom, Privaatrecht en markt (2020) 208ff (Van Boom uses the term ‘temporal interaction’ in
this connection).

83 Dutch Supreme Court (HR) 16 June 2017, ECLI:NL:HR:2017:1107, legal ground 4.2.9, 2nd paragraph.
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E Reflexiveness of supervisory rules through duty of care

A contracting obligation for banks is included in sec 4:71f and further of the Wft.3
These provisions are the Dutch implementation of art 16 and further of the Payment
Accounts Directive (PAD).* Under this regime, consumers are entitled, in principle,
to a basic payment account. However, a basic payment account must be refused if
the bank cannot comply with the Money Laundering and Terrorist Financing Pre-
vention Act (Wet ter voorkoming van witwassen en financieren van terrorisme,
Wwft) when opening the payment account.®® In addition, the bank may refuse to
open a basic payment account, but only on the grounds listed in the Financial Super-
vision Act (Wft), for example if the consumer has been convicted of a financial
crime by final and unappealable judgment less than eight years ago.®” The idea be-
hind this EU regime is that it is virtually impossible for consumers to participate in
society without a payment account and that access to a basic payment account
should therefore be guaranteed as much as possible.® If the contracting and refusal
obligations outlined here are breached, the obvious course of action in this case too
would be to invoke a failure to fulfil a statutory obligation (rather than a breach of
the civil duty of care).

Things are not substantially different for businesses and other non-consumers
(such as foundations), as it is also virtually impossible for them to participate in
society without a payment account. In its Yin Yang judgment, the Dutch Supreme
Court accordingly held that the Amsterdam Court of Appeal had (i) rightly taken as
its point of departure that banks, by virtue of their position in society, can also be
obliged to offer a payment account to non-consumers (the Dutch Supreme Court
explicitly referred to sec 4:71f Wft (‘compare in the case of consumers sec 4:71f
Wit’)), and (ii) rightly given weight to the fact that without a payment account, it is
virtually impossible to participate in day-to-day life and to operate a business.®

So how exactly should we interpret the Dutch Supreme Court’s reference to
sec 4:71f Wft? I do not have the impression that the Dutch Supreme Court necessa-
rily wants to apply the statutory regime to non-consumers on a one-on-one bhasis.

84 Asregards basic payment accounts, see eg the decision of the Disputes Committee of the Financial
Services Complaints Tribunal (GC KiFiD) of 14 December 2020 (No 2020-1036) (<https://www.kifid.nl/
judgement/uitspraak-2020-1036-bindend/>).

85 Directive 2014/92/EU. On this point, see B Bierens, Geld in het vermogensrecht (Mon BW A17) (2020)
para 20.7 (with further refs).

86 Sec 4:71g, subsec 1 Wft.

87 Sec 4:71g, subsec 2 Wit.

88 See Recital 44ff of the preamble to the Payment Accounts Directive.

89 Dutch Supreme Court (HR) 5 November 2021, ECLI:NL:HR:2021:1652, legal ground 3.2.


http://www.kifid.nl/judgement/uitspraak-2020-1036-bindend/
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After all, the reference to sec 4:71f Wit is fairly loosely worded (‘compare in the case
of consumers sec 4:71f Wft’). The provisions of sec 4:71f and further of the Wit spe-
cify quite precisely the cases in which a bank must provide a basic payment account
to a consumer and when the bank must or may refuse it. Thus, the balancing of
interests here has already largely been done by the (EU) legislator, which is some-
thing the Dutch civil courts must simply accept. When deciding whether or not a
bank may refuse a payment account to a non-consumer, the civil courts seem to
have rather more freedom to make their own assessment because this is not laid
down by law, although sec 4:71f and further of the Wft may have a certain reflex
effect.”* That sounds vague and of course it is. For the sake of legal certainty, it
would be better to have this matter regulated by legislation.”* Other drastic restric-
tions on banking contractual freedom are also all enshrined in legislation.

In any event, in deciding whether or not a bank was entitled to refuse a pay-
ment account to a non-consumer, it is necessary to balance the bank’s interest in
refusing the payment account against the client’s interest in obtaining the payment
account. While the civil courts must attach considerable weight to the fact that with-
out a payment account it is virtually impossible to participate in society and operate
a business, this does not mean that this argument should always prevail. It will
depend on other circumstances of the case.

The position is different where the bank cannot conduct an adequate customer
due diligence as referred to in the Money Laundering and Terrorist Financing Pre-
vention Act (Wwft). In such a case, the bank has no option but to refuse to provide
the payment account (see sec 5(1) Wwft). In any dispute, the main task of the civil
courts will be to decide whether the bank was able to conduct adequate customer

90 CfKJO Jansen, Reflexwerking van Europees privaatrecht (2021) 1 Nederlands Tijdschrift voor Bur-
gerlijk Recht.

91 The following authors are among those who also see some merit in a legislative solution: M van der
Beek/RF van den Heuvel, Tussen poortwachtersfunctie en toegang tot een nutsvoorziening: over de
zakelijke betaalrekening in het Koninkrijk (2020) 6 Financieel Recht voor de Praktijk 54, at 63 (right-
hand column); the annotation by CWM Lieverse on ING Bank N.V. v Yin Yang et al, Ondernemings-
recht 2022/21, in fine. In a judgment of 7 October 2021 ECLI:NL:RBAMS:2021:5662 (Virus Truth v ING),
the Amsterdam District Court made an appeal for the matter to be regulated by legislation, see legal
ground 4.11: ‘At present, it is left to the courts to assess whether a bank should offer a business client or
potential business client a bank account. This is an undesirable situation. In the case of consumers,
this is regulated by law in sec 4:71f Wit. It is desirable to have a statutory regulation for legal entities
as well”” In Belgium, businesses have already had a statutory right to a basic payment account since
26 January 2023; see the Act of 8 November 2020 amending the Economic Law Code, which entered
into force on 1 May 2021 (in particular arts VIL.59/4-59/8) in conjunction with the Royal Decree of
16 December 2022, Belgian Official Gazette 16.1.2023, 6485. On this point, see: <https://economie.fgov.
be/nl/themas/financiele-diensten/betalingsdiensten/basishankdienst/basishankdienst-voor-0>.


http://www.http://economie.fgov.be/nl/themas/financiele-diensten/betalingsdiensten/basisbankdienst/basisbankdienst-voor-0
http://www.http://economie.fgov.be/nl/themas/financiele-diensten/betalingsdiensten/basisbankdienst/basisbankdienst-voor-0
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due diligence. The bank will then usually take the position that too little information
was provided to be able to conduct adequate customer due diligence; the applicant
for the bank account will, on the contrary, take the position that the bank acted
unreasonably by demanding too much information.*

The Amsterdam Court of Appeal has viewed the question of a bank’s obligation
to provide a payment account (whether or not together with a facility to deposit
cash) in the context of the doctrine of the special duty of care towards third par-
ties.” The Dutch Supreme Court has no objection to this, as it dismissed an appeal in
cassation by ING to the effect that the court of appeal had wrongly assumed that the
special duty of care for banks could lead to an obligation to contract.

In short, supervisory rules can sometimes also influence the specific interpreta-
tion of the civil duty of care in cases in which, strictly speaking, those supervisory
rules are not even applicable (reflex effect of supervisory rules through the duty of
care).

92 It also follows from sec 5, subsec 3 Wwift that a bank must terminate the client relationship if it
cannot comply with the Wwift. On this point, see eg, Amsterdam Court of Appeal, 17 January 2023, ECLI:
ECLI:NL:GHAMS:2023:85 (X et al v ABN AMRO Bank), legal ground 3.7, where explicit reference is
made to sec 5, subsec 3 Wwift. See also the decision of the Appeal Committee of the Financial Services
Complaints Tribunal of 13 February 2023 (2023—-0005) (Consumer v DeGiro). The latter ruling (which
concerned the termination of an execution-only service relationship) did not (explicitly) examine
whether there had been compliance with sec 5, subsec 3 Wwft, but did consider whether DeGiro had
made reasonable and proportionate use of its power as referred to in clause 3.2 of the agreement in
relation to the consumer: ‘client research and appropriateness test — Client gives DeGiro explicit con-
sent to conduct client research. At the first request of DeGiro, Client will provide the cooperation
requested by DeGiro in relation to the client research and appropriateness test and truthfully answer
the questions asked by DeGiro’ (nos 5.7 and 5.8). The Appeals Committee held that, in the circum-
stances of the case, the bank had not made reasonable and proportionate use of its client research
power to request information from consumers about the origin of their assets. In line with this, it was
held that it was unacceptable by the standards of reasonableness and fairness that it had terminated
the contract with the consumer in the manner it did (no 5.16).

93 See legal ground 3.6 of the judgment of Amsterdam Court of Appeal, 21 January 2020, ECLI:NL:
GHAMS:2020:121. The following judgments, for example, also dealt with the issue in the context of the
doctrine of the special duty of care towards third parties: Amsterdam Court of Appeal, 4 November
2019, ECLI:NL:RBAMS:2019:8144, legal ground 4.5; Amsterdam Court of Appeal, 2 February 2021, ECLI:
NL:RBAMS:2021:358, legal ground 4.6; Amsterdam Court of Appeal, 29 June 2021, ECLLNL:
RBAMS:2021:3337, legal grounds 4.2 and 4.3. Cf also Amsterdam Court of Appeal, 17 January 2023,
ECLI:GHAMS:2023:85, legal ground 3.3.

94 Dutch Supreme Court (HR) 5 November 2021, ECLI:NL:HR:2021:1652, legal grounds 3.1 and 3.2.
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IV Variant III - knock-on effect through EU
(supervision) law

A General

A third knock-on effect variant concerns cases in which EU supervision law,
whether or not combined with the EU effectiveness principle and the EU principle
of legal certainty, imposes certain preconditions on national liability law. I will
again give some examples.

B Preconditions under the Prospectus Regulation

The Prospectus Regulation (like its predecessor) is considered primarily as EU finan-
cial supervision law. Nevertheless, it does set some preconditions for civil liability
under applicable national law. Indeed, the Prospectus Regulation stipulates (i)
which parties should in any case be liable for inaccuracies and omissions in the
prospectus, and (ii) that liability based solely on the summary of the prospectus is
excluded. Article 11(1) of the Prospectus Regulation provides as follows in this re-
gard:

‘Member States shall ensure that responsibility for the information given in a prospectus, and
any supplement thereto, attaches to at least the issuer or its administrative, management or
supervisory bodies, the offeror, the person asking for the admission to trading on a regulated
market or the guarantor, as the case may be. The persons responsible for the prospectus, and
any supplement thereto, shall be clearly identified in the prospectus by their names and func-
tions or, in the case of legal persons, their names and registered offices, as well as declarations
by them that, to the best of their knowledge, the information contained in the prospectus is in
accordance with the facts and that the prospectus makes no omission likely to affect its im-
port’.%»

Article 11(2), first sentence, Prospectus Regulation shows that responsibility for the
information contained in the prospectus should also be able to give rise to liability,
in accordance with national civil liability law:

‘Member States shall ensure that their laws, regulations and administrative provisions on civil
liability apply to those persons responsible for the information given in a prospectus’.*®

95 Art 6, para 1 Prospectus Directive contained a provision to the same effect.
96 Art 6, para 2, first subparagraph Prospectus Directive contained the same provision.
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Civil liability based solely on the summary of the prospectus is explicitly excluded in
the Prospectus Regulation, although the persons responsible for the prospectus
should be able to be held liable on the basis of the summary read in conjunction
with other parts of the prospectus.”” A similar rule has already been discussed in
relation to white paper liability.*® But how the knock-on effect arises differs. In rela-
tion to white paper liability, this rule is part of an EU liability regime included ‘in’
the financial supervision law itself (ie in MiCAR) (knock-on effect variant I). In rela-
tion to prospectus liability, this rule is not part of an EU liability regime included ‘in’
financial supervision law itself because the Prospectus Regulation does not (like
MiCAR) contain its own EU liability regime. Instead, the Prospectus Regulation pro-
vides that ‘Member States shall ensure’ that prospectus liability under national law
is not based solely on the summary, provided that the persons responsible for the
prospectus should indeed be able to be held civilly liable on the basis of the sum-
mary read in conjunction with other parts of the prospectus.”® Thus, the Prospectus
Regulation sets limits on national liability law (knock-on effect variant III).

C Preconditions in accordance with the EU effectiveness
principle

The Court of Justice of the European Union (CJEU) has already ruled on several
occasions that, in the absence of EU legislation, it is up to the Member States them-
selves to determine the civil law consequences of a breach of EU supervisory rules,
but that the principles of equality and effectiveness (effet utile) must be observed.**®

97 Art 11, para 2 Prospectus Regulation. Art 6, para 2, second subparagraph Prospectus Directive con-
tained a provision which, althoughless detailed, had the same scope. For similar provisions, see art 11,
para 1 PRIIPs Regulation — (EU) No 1286/2014 —, art 31, para 1 PEPP Regulation — (EU) No 2019/1238 —
and art 14, para 3; art 22, para 3 and art 47, para 3 MiCAR.

98 SeellID.

99 Art 11, para 2 Prospectus Regulation.

100 European Court of Justice (EC]) 30.5.2013, C-604/11, Genil v Bankinter, ECLI:EU:C:2013:344 (MiFID
1); ECJ 19.12.2013, C-174/12, Alfred Hirmann v Immofinanz AG, ECLI:EU:C:2013:856 (Prospectus Directive,
Market Abuse Directive, Transparency Directive); CJEU 3.6.2021, C-910/19, Bankia, ECLI:EU:C:2021:433,
legal ground 45. The operation of the principle of effectiveness is codified in art 69, para 2, in fine,
MIFID II: ‘Member States shall ensure that mechanisms are in place to ensure that compensation may
be paid or other remedial action be taken in accordance with national law for any financial loss or
damage suffered as a result of an infringement of this Directive or of [MIFIR]". See in a different sense:
O Eloot/H Tilley, Beleggersbescherming in MiFID II en MiFIR, Droit Bancaire et Financier 2014/1V, 179,
at 200 (no 48). On the European effectiveness principle in relation to the question of the impact of EU
supervisory rules on liability law, see VPG de Seriére, Asser 2-1V Effectenrecht (2nd edn 2023) nos 743-
750. As regards the influence of the European effectiveness principle on patrimonial law in general,
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The principle of effectiveness is most relevant to the question of how EU financial
supervision law works through into civil liability law and, in this context, implies
that the conditions under which an investor can hold a bank or other financial in-
stitution civilly liable for a breach of EU supervisory conduct rules should not be
such that successful actions are impossible or extremely difficult in practice. In
short, as far as the effect of EU supervisory rules is concerned, the principle of effec-
tiveness sets certain preconditions for, among other things, the applicable liability
law, procedural law and the law of evidence. But what this means in concrete terms
has so far not been clarified by the CJEU.

In previous publications, I have argued that the principle of effectiveness
means, for example, that civil courts may not reject claims for damages due to a
breach of EU supervisory conduct rules on the grounds that (i) this fact does not
carry sufficient weight in the light of the other circumstances of the case to consti-
tute a breach of the civil duty of care, or (ii) the rules of conduct in question do not
serve, among other things, to protect against the damage suffered by the investor.'™
In any case, the strength of the EU effectiveness principle should not be underesti-
mated. This is demonstrated, for example, by the far-reaching case law of the CJEU
on the Unfair Terms Directive,'** for example in relation to all kinds of banking and
other financial contracts concluded with consumers.'®®

Be that as it may, the Dutch Supreme Court applied the EU effectiveness princi-
ple as long ago as 2009 in relation to proof of causation in prospectus liability under
the Prospectus Directive, which was the predecessor of the Prospectus Regulation.'**

see AS Hartkamp, Asser 3-1 Europees recht en Nederlands vermogensrecht (5th edn 2023) nos 109-
130.

101 D Busch, The private law effect of the EU market abuse regulation (2013) 3 Capital Markets Law
Journal 296; idem, The Private Law Effect of MiFID: Genil and Beyond (2017) 1 European Review of
Contract Law 70; idem, The influence of the EU prospectus rules on private law (2021) 1 Capital Markets
Law Journal 3. For the sake of completeness, I would note as follows. The Dutch Supreme Court judg-
ments of 6 December 2019, ECLI:NL:HR:2019:1845 and 4 December 2009, ECLI:NL:HR:2009:B]7320
(both discussed in III C 1 above), seem to be at odds with the consequence of the EU effectiveness
principle mentioned in the main text under points 1 and 2 respectively. Yet this is not the case. This is
because arts 85 and 86 Bgfo do not constitute the implementation of EU supervisory rules, as they are
of Dutch origin. Hence, the EU effectiveness principle does not apply here. This does not alter the fact
that, in my view, there is much to be said in favour of civil courts not setting standards that are less
strict (more lenient) than the supervisory rules that apply in a given case, whether or not those rules
emanate from Brussels. See also V below.

102 Directive 93/13/EEC.

103 For a consideration of this subject from an EU and comparative law perspective, see D Busch/
M Lehmann (eds), Unfair Terms in Banking and Financial Contracts (2023).

104 Dutch Supreme Court (HR) 27 November 2009, ECLI:NL:HR:2009:BH2162.
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The case concerned loss that investors claimed to have suffered, partly as a result of
a misleading prospectus published on the occasion of the initial public offering
(IPO) of the internet company, World Online. In brief, the Dutch Supreme Court held
as follows. As proving a causal connection (the sine qua non rule) is often proble-
matic in the case of prospectus liability, the investor protection envisaged by the
former EU Prospectus Directive can become illusory in practice. Although the Direc-
tive prescribed in detail what information had to be included in a prospectus, it did
not regulate prospectus liability. However, it did require Member States to ensure
that national civil liability provisions applied to those responsible for the informa-
tion contained in the prospectus (art 6(2), first paragraph, of the Prospectus Direc-
tive). In the opinion of the Dutch Supreme Court, this meant that effective legal
protection had to be provided according to the rules of national law. The Dutch
Supreme Court therefore used as a starting point that a causal connection existed
between the incorrect prospectus and the investment decision. In the case of a pro-
fessional investor, their knowledge and experience may justify the conclusion that
they were not actually influenced by the incorrect information. The Dutch Supreme
Court considered that in such a case, it is possible to revert to the main rule that the
investor bears the burden of proving the causal connection.'®®

D Preconditions under the EU principle of legal certainty
1 General

The EU principle of effectiveness does not seem to provide a definitive answer to the
much-debated question of whether civil courts may impose stricter duties of care
than those arising from rules of conduct under supervisory law. After all, an ag-
grieved client would then not be denied a claim for breach of rules of conduct under
EU supervisory law. Therefore, if a civil court is stricter than the rules of conduct
under EU supervisory law, there would not seem to be a breach of the principle of
effectiveness.’® Nonetheless, the power of civil courts to impose duties of care stric-

105 TIhid,legal grounds4.11.1 and 4.11.2. See also ACW Pijls, Misleidende beursberichten. Kwesties van
causaal verband en schade (diss EUR) (IVO 124) (2022) 283-287 and 778-789; idem, Prospectus Liability
and Causation (2023) 14 Journal of European Tort Law (JETL) 189.

106 See in any case the judgment of Den Bosch Court of Appeal of 15 April 2014, ECLL:NL:
GHSHE:2014:1052, legal ground 4.11.4. As regards this reasoning, it is worth noting that the question of
whether civil courts may impose stricter criteria than the MiFID did not arise at all in CJEU 30.5.2013,
C-604/11, Genil v Bankinter, ECLI:EU:C:2013:344. It follows that it was not answered either. That judg-
ment was concerned only with the question of the civil law consequences of a breach of MiFID rules.
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ter than the applicable EU rules of conduct would seem to be subjected to certain
conditions by another EU principle in at least some cases. I am referring to the EU
principle of legal certainty.’®’

2 Nationale-Nederlanden v Van Leeuwen

To this end, let us first look at the judgment of the CJEU in Nationale-Nederlanden v
Van Leeuwen.® Article 31 of the Third Life Assurance Directive'® (since repealed
and replaced by art 185 of Solvency II)"° played a crucial role in this dispute and
read as follows:

‘Before the assurance contract is concluded, at least the information listed in Annex II(A) shall
be communicated to the policyholder.

The policyholder shall be kept informed throughout the term of the contract of any change
concerning the information listed in Annex II(B).

The Member State of the commitment may require assurance undertakings to furnish infor-
mation in addition to that listed in Annex II only if it is necessary for a proper understanding
by the policyholder of the essential elements of the commitment.

The detailed rules for implementing this Article and Annex II shall be laid down by the Mem-
ber State of the commitment.’

The obligation to furnish the policyholder with the information listed in Annex II to
the Third Life Assurance Directive was implemented in the Netherlands at the time
in art 2 of the Regulation regarding the Provision of Information to Policyholders
1998 (RIAV 1998). Judging from the text of RIAV 1998, the Netherlands did not use the
possibility of imposing additional information duties under art 31(3) of the Third
Life Directive at that time.

It was not in dispute that Nationale-Nederlanden had furnished the policy-
holder with information about the impact of costs and risk premiums on the yields

Subsequent judgments too dealt only with the question of the civil law effect of a breach of EU super-
visory rules: EC] 19.12.2013, C-174/12, Alfred Hirmann v Immofinanz AG, ECLI:EU:C:2013:856 (Prospectus
Directive, Market Abuse Directive and Transparency Directive); EC] 3.6.2021, C-910/19, Bankia, ECLI:
EU:C:2021:433, legal ground 45.

107 That the EU principle of legal certainty exists is clear from, for example, the following cases: CJEU
C-51/13, Nationale-Nederlanden v Van Leeuwen, paras 29-32; CJEU 8.6.2023, C-570/21, ECLL:EU:
C:2023:456, para 61 (‘the general principle of legal certainty inherent in the EU legal order’).

108 EC] C-51/13 Nationale-Nederlanden. See also ECJ, 5 March 2002, C-386/00, Axa Royale ECLLEU:
C:2002:136.

109 Directive 92/96/EEC.

110 Directive 2009/138/EC.
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in accordance with art 2(2)(q) and (r) RIAV 1998. However, the policyholder had not
received an overview of, or information about, the actual and/or absolute costs and
risk premiums and their composition. Nor was this required under RIAV 1998. In
short, it was not in dispute that Nationale-Nederlanden had furnished all the infor-
mation to the policyholder that it was required to provide under RIAV 1998.

In its interlocutory judgment, Rotterdam District Court nevertheless held that
Nationale-Nederlanden had failed to furnish the policyholder with an overview of,
or information about, the actual and/or absolute costs and risk premiums and their
composition:

‘Nationale-Nederlanden complied with the requirements referred to in Article 2(2)(q) and (r) of
the 1998 RIAV, but violated the open standards (which in these proceedings should be under-
stood to include Nationale-Nederlanden’s general and/or special duty of care towards Van
Leeuwen within the framework of their contractual relationship, pre-contractual good faith
and/or requirements of reasonableness and fairness) vis-a-vis Van Leeuwen by merely provid-
ing information about the influence of costs and risk premiums on the return’.™

Nationale-Nederlanden argued that it could not be required to provide additional

information under open and/or unwritten rules.

The district court put the following two preliminary questions to the CJEU:

(1) Does EU law, and in particular art 31(3) of the Third Life Assurance Directive,
preclude an obligation on the part of a life assurance provider on the basis of
the ‘open and/or unwritten rules’ of Dutch law — such as the reasonableness
and fairness which govern the (pre-) contractual relationship between a life
assurance provider and a prospective policyholder, and/or a general and/or
specific duty of care — to provide policyholders with more information on costs
and risk premiums of the insurance than was prescribed in 1999 by the provi-
sions of Dutch law by which the Third Life Assurance Directive was implemen-
ted (in particular, art 2(2)(q) and (r) of the RIAV 1998)?

(2) Are the consequences, or possible consequences, under Dutch law, of a failure
to provide that information relevant for the purposes of answering question 1?

The first preliminary question was answered in the affirmative (and the second in
the negative). In short, the civil courts may impose information duties on the
grounds of reasonableness and fairness under art 6:2 DCC in addition to the infor-
mation duties specified in RIAV 1998, provided that three cumulative conditions are
met (this being a matter for the referring court to ascertain):

111 Rotterdam District Court, 28 November 2012, ECLI:NL:RBROT:2012:BY5159, legal ground 2.9.
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(1) the requested information must be clear and accurate;

(2) the information required must be necessary for a proper understanding by the
policyholder of the essential characteristics of the commitment; and

(3) asufficient level of legal certainty must be ensured for the insurer."

The first two conditions follow from the wording of art 31(3) of the Third Life Assur-
ance Directive, of Annex II and recital 23 of the preamble to the Third Life Assur-
ance Directive." The third condition expresses the EU principle of legal certainty.
The CJEU held that the legal basis for the use by a Member State of the possibility
provided for in art 31(3) Third Life Assurance Directive must be such as to enable
the insurer to identify with sufficient foreseeability what additional information it
must provide and the policyholder may expect.® A supplementary information
duty based on reasonableness and fairness under art 6:2 DCC does not, at first sight,
seem to meet this requirement, as this standard is extremely vague and therefore
has little or no value for the purposes of foreseeability. This seemed to be good news
for Nationale-Nederlanden.

However, the CJEU then went on to present two considerations that were fa-
vourable to the policyholder and unfavourable to Nationale-Nederlanden. It held
that when assessing whether the principle of legal certainty has been met, the na-
tional court may (not: should) take into consideration the fact that it is for the in-
surer to determine the type and characteristics of the insurance products which it
offers, so that, in principle, it should be able to identify the characteristics which its
products offer and which are likely to justify a need to provide additional informa-
tion to policyholders. In short, the ball is passed back to the insurer. The insurer
knows best what information it should provide to its clients to ensure that they also
understand the insurance product. Perhaps a factor here was that, according to the
CJEU, it was in fact so obvious that the policyholder should receive an overview of,
or information about, the actual and/or absolute costs and risk premiums and their
composition in order to understand how the product works that the insurer itself
should have thought of providing this information to the policyholder. Moreover,
the CJEU noted that, according to the explanatory memorandum to RIAV 1998, the
application of RIAV 1998 is governed, in particular, by the national civil law in force,
‘including the requirements of reasonableness and fairness’ set out in art 6:2 DCC."¢
In short, the CJEU apparently considered that Nationale-Nederlanden could and

112 CJEU C-51/13, Nationale Nederlanden, legal grounds 21, 29-31 and 33.
113 CJEU C-51/13 Nationale-Nederlanden, legal ground 21.

114 CJEU C-51/13, Nationale-Nederlanden, legal ground 29.

115 CJEU C-51/13, Nationale-Nederlanden, legal ground 30.

116 CJEU C-51/13, Nationale-Nederlanden, legal ground 31.
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should have known that its responsibility did not begin and end with literal compli-
ance with RTIAV 1998.

3 Vereniging Woekerpolis v Nationale-Nederlanden

Despite the Nationale-Nederlanden v Van Leeuwen ruling, Dutch case law and litera-
ture remained divided as to whether insurers could be subject to additional infor-
mation duties through the duty of care, the requirement of reasonableness and fair-
ness or other open standards of private law."” For this reason, the question was
raised again, but now as a request to the Dutch Supreme Court for a preliminary
ruling. In Vereniging Woekerpolis v Nationale-Nederlanden, the Dutch Supreme
Court answered that question in the affirmative, albeit without indicating in what
cases there would or would not be a duty to provide additional information.”® As a
result, the judgment has not provided the concrete guidance that legal practitioners
had undoubtedly hoped for.

In essence, the judgment contains nothing new, except that the Dutch Supreme
Court explicitly states that in relation to investment insurances, additional informa-
tion duties can also be imposed on the insurer via the transparency requirement
under art 5 of the Unfair Terms Directive, over and above the supervisory rules,
provided those information duties meet the requirements set out in Nationale-
Nederlanden v Van Leeuwen. However, the latter judgment was only about the rela-
tionship between purely Dutch private law (reasonableness and fairness and the
duty of care) and an EU Directive (the Third Life Assurance Directive), and not
about the relationship between two EU Directives (the Unfair Terms Directive and
the Third Life Assurance Directive). Strictly speaking, in my view, the Dutch Su-
preme Court should, in turn, have requested a preliminary ruling from the CJEU on
this, because this is a question of the mutual ranking of two EU Directives to which
there is no obvious answer.

It is also worth noting that the Dutch Supreme Court’s judgment, like the judg-
ment of the CJEU in Nationale-Nederlanden v Van Leeuwen, applies only to life assur-
ance policies (including investment policies). It is therefore not necessarily self-evi-
dent that the same yardstick should be applied when answering the question
whether additional information duties can be imposed on the grounds of the re-
quirement of reasonableness and fairness or the duty of care (or via the transpar-

117 On this, see the penetrating analysis by Advocate General Hartlief in his advisory opinion of
14 October 2021, ECLI:NL:PHR:2021:973, nos 10.1-10.18 (discussion of the literature) and 11.1-11.59 (dis-
cussion of the case law).

118 Dutch Supreme Court (HR) 11 February 2022, ECLI:NL:HR:2022:166.
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ency requirement) on top of the information duties applicable under other EU
supervisory rules, for example, the Markets in Financial Instruments Directives I
and II (MiFID and MiFID II), the Insurance Distribution Directive (IDD), the Crowd-
funding Regulation, the Markets in Crypto Assets Regulation (MiCAR), the Prospec-
tus Directive, the Prospectus Regulation, the Market Abuse Directive, the Market
Abuse Regulation, the Transparency Directive and the Sustainable Finance Disclo-
sure Regulation (SFDR).™ After all, the first two conditions specified in Nationale-
Nederlanden v Van Leeuwen follow from the wording of art 31(3) of the Third Life
Assurance Directive, of Annex II to that Directive and recital 23 of the preamble to
that Directive, and it is not certain that similar wording can be found in other EU
supervisory rules. Furthermore, art 31(3) of the Third Life Assurance Directive ex-
plicitly gives the Member State the possibility to impose additional information du-
ties, which will not necessarily be the case in most other EU supervisory rules.
Nevertheless, a case can be made for extending this practice to other EU supervisory
rules. After all, the third requirement for being able to impose additional informa-
tion duties is that legal certainty must be sufficiently ensured and, in principle, this
requirement seems to have general validity due to its fundamental nature.'

E Is EU law blind to the distinction between public and private
law?

Finally, a fundamental issue. This contribution is about how public law works
through into private law. In the Netherlands, we usually know what we mean by
these terms, but what does and does not belong to the realms of public and private
law may differ from one jurisdiction to another. It is therefore understandable that
the EU legislator prefers not to burn its fingers on this distinction and usually leaves
open whether rules in directives or regulations are classified as public or private
law. Indeed, it seems to follow from the Nationale-Nederlanden ruling that EU law is
blind to the distinction between public and private law when it comes to the imple-

119 Directive 2004/39/EC (MiFID); Directive 2014/65/EU (MiFID II); Directive 2016/97 (IDD); Regulation
(EU) 2020/1503 (Crowdfunding Regulation); Directive 2003/71/EC (Prospectus Directive); Regulation
(EU) 2017/1129 (Prospectus Regulation); Regulation (EU) 2023/1114 (MiCAR); Directive 2003/6/EC (Mar-
ket Abuse Directive); Regulation (EU) 596/2014 (Market Abuse Regulation); Directive 2004/109/EC
(Transparency Directive); Regulation (EU) 2019/2088 (SEDR).

120 Cfin this sense also CWM Lieverse, The assessment of unfair terms in credit agreements and
insurance contracts in the light of Directive 1993/13, in: D Busch et al (eds), Zorgplicht in de financiéle
sector (collection of essays published on the occasion of the tenth anniversary of the Financial Law
Centre) (SOR 122) (2020) nos 56—66.
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mentation of EU legal norms.*® After all, the CJEU has no problem with directives
being implemented in the national legal order through a combination of public and
private law. Annex II to the Third Life Assurance Directive is implemented in the
Netherlands through RIAV 1998 (public law), while the Member State option of re-
quiring the provision of additional information may be implemented through the
reasonableness and fairness requirement of art 6:2 DCC (private law), provided that
the three conditions are met (see above). And there are more examples. The Consu-
mer Credit Directive, the Mortgage Credit Directive and the Payment Services Direc-
tive II are partly implemented in the DCC and partly in the Financial Supervision
Act (Wft) (and the Decree on Conduct of Business Supervision of Financial Under-
takings [Bgfo])."** So there, too, we see directives being transposed into a combina-
tion of public and private law.

If it is indeed the case that EU law is blind to the distinction between public and
private law, then this also has an important impact when deciding whether civil
courts are allowed to apply stricter standards than the rules of conduct originating
in directives and incorporated in regulations. Take, for example, MiFID/MiFID II,
which for the most part provides for maximum harmonisation. If EU law is truly
blind to the distinction between public and private law insofar as the implementa-
tion of EU legal norms is concerned, this would mean that maximum harmonisation
also applies to civil courts. They cannot then impose stricter duties of care than the
standards arising from MiFID/MiFID IL

The above needs to be qualified in the following way. MiFID/MIFID II itself con-
tains open standards. An important open standard is that investment firms (such as

121 CJEU C-51/13, Nationale Nederlanden, para 28. See also KJO Jansen, Stoomwals en weghereider
(oration EUR) (2022) 16: ‘How does Europe view the relationship between private and public law? The
short answer is that it does not. In EU legislation, the distinction plays no perceptible role.’ In this
regard, Jansen refers (in footnote 71) to JBM Vranken, Asser Algemeen Deel (2014), who, in no 120,
wonders whether the decisions in the securities lease judgments of 5 June 2009 (eg Dutch Supreme
Court (HR) 5 June 2009, ECLI:NL:HR:2009:BH2815) could still be repeated, taking into account ‘the
influence of the increasing Europeanisation of financial law.” See also OO Cherednychenko, De ver-
houding tussen EU-marktregulering en nationaal privaatrecht (2022) 4 RM Themis: ‘EU law does not
recognise — at least not explicitly — the distinction between public and private law as it has developed
in national legal systems’ (at 144).

122 As regards the Dutch implementation of (1) the Consumer Credit Directive and the Mortgage
Credit Directive, see eg JM van Poelgeest, Kredietverstrekking aan consumenten (R&P FR 8) (3rd edn
2020) (consideration of implementation both in the Dutch Civil Code and in the Wft and secondary
legislation); JWA Biemans/AC van Schaick, Asser Deel 7-1A, De kredietovereenkomst (2021) chs 2 and 6
(consideration of implementation in the Civil Code); (2) the Payment Services Directive II, see eg RE
van Esch, Giraal betalingsverkeer (R&P FR 7) (4th edn 2019) (consideration of implementation both in
the Civil Code and in the Wft and secondary legislation); FHJ Mijnssen, De verbintenis tot betaling van
een geldsom, Mon BW no. B-8 (2017) ch 4 (consideration of implementation in the Civil Code).
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asset managers and investment advisers) must act in a loyal, fair and professional
manner in the interests of their client (general duty of loyalty).**® While that obliga-
tion is elaborated in MiFID/MIFID II in more concrete standards (eg know-your-
client rules and information duties), the general standard does not coincide with
these more detailed provisions. It follows that the general duty of loyalty provides
some scope for the imposition of additional duties of care. This could be made use of
by the civil courts. As a result, it is, in point of fact, not stricter than MiFID/MiFID II
because it uses space that MiFID/MIFID II itself provides. The only question is ex-
actly how much scope the open standard offers, partly in the light of the EU princi-
ple of legal certainty.

Let us take an example. MiFID/MIFID II provides that warnings may be given in
standard form.™ An approach in which the civil courts, by applying the special duty
of care, require that risks be warned about in explicit and unambiguous terms, and
the investment firm must then satisfy itself that the retail investor is actually aware
of these risks, would seem to go beyond a standardised warning,®® although a stan-
dardised warning will, of course, also have to be sufficiently clear.

May a civil court now reason as follows? The investment firm complied with its
duty to warn about the risks of the product in a standardised format, thereby ful-
filling its actual duty to provide information under MiFID/MiFID II. But under the

123 Art 19(1) MiFID and art 24(1) MiFID II; implemented in the Netherlands in sec 4:90, subsec 1 Wft.
124 As regards the supervisory conduct of business rules for investment firms, see, for example,
D Busch, MiFID II en MiFIR: nieuwe regels voor beleggingsondernemingen en financiéle markten
(preliminary advisory report for the Financial Law Association) (VHI 130) (2015) 581f. Recently, these
conduct-of-business rules have been further tightened to take account of sustainability considera-
tions, see eg RP Raas, Duurzaamheidsvoorkeuren: een hernieuwde kennismaking, in: MJ van Loop-
ik/IP Palm-Steyerberg (eds), The Twin Transition: Digital & Sustainable Finance (Collection of essays
published to mark the fifth anniversary of the Financial Law Association) (2022) 291-309.

125 Art 19, para 3, in fine, MiFID, implemented in the Netherlands in sec 4:20, subsec 6 Wft. N.B. Un-
der MiFID I, this has become a Member State option: Member States can allow the information to be
provided in a standardised format, see art 24, para 5, in fine, MiFID IL. In short, if a Member State does
not allow this, it seems that the information must always be provided in a personalised format. In the
Netherlands, this Member State option has been exercised implicitly. Section 4:20, subsec 6 Wt states
that information may be provided in a standardised format. It is therefore perfectly possible in the
Netherlands to provide information in a standardised format. But the situation will undoubtedly be
different in at least some other Member States. If Member States had been unanimous in their view
that information can be provided in a standardised format, there would have been no need for a
Member State option in order to reach a settlement.

126 For this approach inrelation to retail investors, see Dutch Supreme Court, 3 February 2012, ECLI:
NL:HR:2012:BU4914, legal ground 3.6.2. Incidentally, this (and other) Dutch Supreme Court case law on
the duty to warn relates without exception to the pre-MiFID era. Whether the Dutch Supreme Court
will continue this line of reasoning under MiFID still remains to be seen, although I suspect that, for
the sake of investor protection, the Dutch Supreme Court will stick to the line it has taken thus far.
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general duty of loyalty, the investment firm should nevertheless also have warned
about the risks in explicit and unambiguous terms, and should then have ensured
that the retail investor was actually aware of these risks. Accordingly, the invest-
ment firm breached the general duty of loyalty under MiFID/MIFID II and the in-
vestment firm must compensate the investor for the loss suffered as a result.

From the perspective of the EU principle of legal certainty, this line of reasoning
can be questioned. At the same time, the Nationale-Nederlanden judgment proves
that the CJEU is willing to be flexible with the principle of legal certainty for the sake
of a just outcome. From this perspective, it therefore remains to be seen whether
the CJEU will actually prohibit national civil courts from applying the general duty
of loyalty under MiFID/MIFID II in order to require investment firms to provide
individualised rather than standardised risk warnings. The CJEU attaches great im-
portance to investor protection, especially when it comes to consumers. This is re-
flected, for example, in its far-reaching case law on the Unfair Terms Directive, in-
cluding judgments on all kinds of banking and other financial contracts concluded
with consumers.””

V Final remarks

The three variants of the knock-on effect of financial supervision law in civil liabi-
lity law outlined in this contribution show that public and private law in the finan-
cial sector have become closely intertwined. For a balanced judgement on liability,
it has become indispensable for the civil courts to include financial supervision law
in their analysis, regardless of whether this supervision law is of national origin or
originates from Brussels. Moreover, it is important for the civil courts to take into
consideration the general principles of EU law, such as the principle of effectiveness
and the principle of legal certainty. In any case, the influence of financial supervi-
sion rules on liability law has increased considerably, and the end is not yet in sight.

As the influence of financial supervision law on liability law has grown, the
complexity of the law has increased accordingly. The analysis has become a lot
more complicated, with a greater risk of errors, in part because the supervisory
rules are ever-expanding and are also regularly amended, all against the back-
ground of an ever-increasing workload for the judiciary.”® Greater judicial speciali-

127 For an EU and comparative law perspective, see Busch/Lehmann (fn 103).

128 Sometimes things do indeed go wrong, as is illustrated by the judgment of the Amsterdam Court
of Appeal of 10 August 2021, ECLI:NL:GHAMS:2021:2428. See also the advisory opinion of Deputy Pro-
curator General Wissink, 9 September 2022, ECLI:NL:PHR:2022:806, nos 2.2 and 2.6ff. The Dutch Su-



262 —— Danny Busch DE GRUYTER

sation could be part of the answer, provided that a thorough knowledge of the gen-
eral doctrines of civil law remains guaranteed.

The increased complexity is also leading to considerable legal uncertainty, as
there are still many unanswered fundamental questions about the extent of the
impact of financial supervision law on liability law. For instance, there will un-
doubtedly be legal experts who take the view that, ultimately, it cannot be said with
certainty whether it is a mandatory corollary of the EU effectiveness principle that
civil courts may not rely on more lenient (less strict) standards than those under EU
supervisory rules that have been infringed in a particular case. Be that as it may,
even apart from the principle of effectiveness, I think there is a strong argument in
favour of civil courts not being allowed to apply more flexible (less strict) standards
than the standards under the applicable supervisory rules, both for the sake of legal
certainty and in order to guarantee at least a certain minimum level of statutory
investor protection, regardless of whether the supervisory rules come from Brus-
sels or a national legislator. Even then, by the way, the civil courts can still do justice
to the circumstances of the case, for instance through the doctrine of contributory
negligence, which is also recognised as a general principle in EU law.'®

Furthermore, according to the Dutch Supreme Court, the civil duty of care may
extend beyond the rules of conduct under supervisory law, but, insofar as these
rules of conduct have an EU origin, arguments can still be derived from the EU
principle of legal certainty that this is subject to certain preconditions. As far as
investment insurances are concerned, this has also been accepted by the Dutch Su-
preme Court, but this was inevitable as the CJEU’s judgment in Nationale-Nederlan-
den v Van Leeuwen meant that there was no way around this. And civil courts have
even less room for manoeuvre if it is assumed that EU law is blind to the distinction
between public and private law, which in any case may differ from one Member
State to another. But even in the latter, most far-reaching approach, the civil courts
still have the necessary room for manoeuvre, because the supervisory rules of con-
duct themselves also contain open norms, through which the courts can impose
additional duties of care if that is required in the circumstances of the case.

It is also notable that financial supervision rules are themselves increasingly
likely to contain liability law rules, for instance for collective investment scheme
depositaries, credit rating agencies and crypto providers. However, as we have
seen, these liability rules are still relatively rudimentary, they raise many questions
and it is always necessary to include national liability law and national procedural

preme Court disposed of the case on the basis of sec 81, subsec 1, of the Judiciary (Organisation) Act,
see Dutch Supreme Court (HR) 2 December 2022, ECLI:NL:HR:2022:1796.

129 See eg AS Hartkamp, Asser 3-1 European Law and Dutch Property Law (5th edn 2023) no 134 (with
further refs).
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and evidentiary law in the analysis. As matters now stand, EU law is simply not a
fully-fledged legal system capable of operating completely autonomously from na-
tional law. Since, for the time being, national courts have jurisdiction to take cogni-
sance of liability issues of this kind, one can only hope that they will apply these
liahility rules with due regard to their EU origin, and that, where necessary, they
will be prepared to request preliminary rulings from the CJEU.

Be that as it may, the complex issue of the effect of financial supervision law in
private law will continue to demand the attention of judges, legislators, lawyers and
academics in the coming decades.



