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Abstract: According to Jeff McMahan, Israel had a right to defend itself against
Hamas’s aggression, but the Palestinians too had a right to fight against Israel to
undo the injustice of its occupation of Palestinian territories. Thus, both sides had
a just cause for war. However, both sides failed to satisfy other ad bellum con-
ditions, with Hamas failing only the necessity condition and Israel failing both
the necessity and proportionality conditions. McMahan concludes that Israel’s war
against Hamas was unjust, unlike Ukraine’s war against Russia, which he views
as ‘paradigmatically just.’ I reject his view, arguing that: (a) The strategic goals of
Hamas are the annihilation of Israel, the murder of many of its civilians, and the
expulsion of others — goals that are manifestly immoral - thus it had no just cause
for war. (b) Even on McMahan’s premises, it is absurd to imply a symmetry in the
unjustness of Israel and Hamas. (c) McMahan’s understanding of ad bellum neces-
sity and proportionality is untenable. (d) Israel did, in fact, satisfy the necessity
condition. (e) If Ukraine’s war is proportionate, as McMahan assumes, then all the
more so is Israel’s war in Gaza.
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The subtitle of Walzer’s seminal book (1977) Just and Unjust Wars is “a moral argu-
ment with historical illustrations.” Indeed, the book is full with such illustrations
which give the reader a good sense of just how complex, difficult and momentous
are the ethical decisions about going to war and in war. Such philosophical attention
to real-life wars has by and large disappeared in most of contemporary discussions
of war, that prefer hypothetical cases to examples from real wars in the past or in the
present. Against this background, Jeff McMahan, one of the leading philosophers of
war today, is commendable for going beyond hypothetical thought experiments to a
detailed analysis of Israel’s war in Gaza (2024a), an analysis which also yields a clear
conclusion. More or less at the same time, he also wrote a paper on Ukraine’s war

*Corresponding author: Daniel Statman, Department of Philosophy, University of Haifa, Haifa, Israel,
E-mail: dstatman@research.haifa.ac.il

3 Open Access. © 2025 the author(s), published by De Gruyter. This work is licensed under the Creative
Commons Attribution 4.0 International License.


https://doi.org/10.1515/auk-2025-2002
mailto:dstatman@research.haifa.ac.il

180 = D.Statman DE GRUYTER

against Russia (2024b) which is similarly engaged in what one might call ‘applied
ethics of war’. Though my focus will be on McMahan’s paper on Israel, I believe that
reading it alongside the one on Ukraine is illuminating.

The skeleton of McMahan’s argument is as follows: Although Israel had a right
to defend itself against Hamas’s aggression, and, in that sense, had a just cause for
war, the war failed to satisfy two essential conditions, namely, the ad bellum neces-
sity condition [ABN] and the proportionality one [ABP]. For McMahan, these con-
ditions are separate, hence his conclusion that Israel’s war was unjust can rely on
each of them independently of the other. Since, in his view, the ad bellum conditions
are prospective,! he argues that when Israel decided to go to war against Hamas the
belief that the war would be necessary and proportionate was implausible. Given
these assumptions, the launching of the war was morally impermissible.?

I start with his argument about ABN (Section 2) and then, after demonstrating
that it fails, turn to his argument about ABP (Section 3), which, in my view, fails
as well. Section 4 compares McMahan’s position on Israel’s war to his position on
Ukraine’s, concluding that if Ukraine’s war is justified, as McMahan assumes, all the
more so regarding Israel’s war. Section 5 proposes a more plausible interpretation
of ABN and ABP, which McMahan could also accept. Section 6 summarizes the main
disagreements between McMahan and myself regarding ABN and ABP in general
and regarding the relevant factual assumptions about Israel’s war.

Beforehand, however, let me present McMahan'’s general perception of the war
between Israel and Hamas, namely, what, in his view, each side was fighting for and,
in what sense, both were in the wrong.

1 The Alleged Moral Symmetry Between Hamas
and Israel

The most important condition that a war must satisfy in order to be permissible is
that it has a just cause, or; as McMahan sometimes puts it, has “predominantly just
aims” (2024b, 54). In his view, both sides in the Gaza war satisfied this condition.
With regard to the Hamas side, he says that “the Palestinians have all along had
just goals” (388); to be freed from Israeli occupation, to have the lands stolen from
themreturned and to establish an independent Palestinian state. As for Israel, it also

1 394 (page numbers below without reference to specific publications refer to 2024a). Although
McMahan emphasizes the point mainly regarding proportionality, there’s no reason it shouldn’t
apply to the other conditions.

2 Although when I write these lines the wars in Gaza and in Ukraine are still going on, I hope that
by the time this paper is published they will have ended. Hence the past tense.
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had a just cause because “it has a right of defense against the murder, maiming, and
kidnapping of its citizens by Hamas, and thus in principle has a just cause for war
against Hamas” (389). (The ‘in principle’ clause is a bit puzzling because it gives the
impression that in actuality Israel did not have a just cause, yet McMahan never
argues for that.)

According to McMahan, although both sides had a just cause for war, they both
failed other ad bellum conditions, hence were overall unjust. Both Hamas and Israel
violated ABN, and Israel also violated ABP. The Gaza war, therefore, was “an unjust
war on both sides” (387) and, in that sense, manifested a sort of moral symmetry
between Hamas and Israel.

I believe that this picture is deeply flawed. It is based on an understanding of
Hamas’s goals that is inconsistent with Hamas’s statements and actions over the
years. Once these goals are clarified, the alleged symmetry between Hamas and
Israel will prove to be incorrect.

Let me start by drawing attention to how McMahan shifts constantly in the
paper between talk of ‘Hamas’ and talk of ‘Palestinians’, lending the impression that
all Hamas aims at is the protection of the legitimate interests of the Palestinians. He
starts by saying that Hamas’s war against Israel was unjust and then immediately
goes on to mention the claims of justice that ‘Palestinians’ have against Israel. On the
following page he talks about the acts of violence by Hamas, and again immediately
shifts to talk about how the Palestinians having all along just goals (388). Moreover,
when making the point that Palestinian terror has been counter-productive, he
mentions Hamas and PLO together, arguing that because both organizations “have
repeatedly engaged in acts of terrorism, Americans have tended to think of Pales-
tinians as terrorists rather than victims of injustice” (388). Thus, in McMahan’s eyes,
Hamas is a national liberation organization, just like the PLO, whose goals are pre-
dominantly just, but whose methods are by and large not. He probably does not
even regard Hamas as worse than the PLO; when he mentions three paradigm ter-
rorist groups, he puts PLO, not Hamas, on his list, in addition to Al-Qaeda and the
IRA (20094, 362).

But this is not how Hamas sees its goals, regarding which it has been very clear
from the beginning. I cite below some extracts from the 1998 Hamas Charter which
leave no doubt about its murderous anti-Semitism, its desire to wipe out Israel, and
its fierce opposition to any arrangement that would allow Israel to exist. The Charter
is also very clear about Hamas being first and foremost a Jihadist movement, like
Al-Qaeda and ISIS, rather than a national liberation one:

Israel will exist and will continue to exist until Islam will obliterate it, just as it obliterated
others before it. (Preamble) The Day of Judgment will not come about until Moslems fight Jews
and kill them. Then, the Jews will hide behind rocks and trees, and the rocks and trees will
cry out: ‘O Moslem, there is a Jew hiding behind me, come and kill him’. (Article 7) The land
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of Palestine is an Islamic Waqf [Holy Possession] consecrated for future Moslem generations
until Judgment Day. No one can renounce it or any part, or abandon it or any part of it. (Article
11) [Peace] initiatives, and so-called peaceful solutions and international conferences are in
contradiction to the principles of the Islamic Resistance Movement ... Those conferences are
no more than a means to appoint the infidels as arbitrators in the lands of Islam ... There is no
solution for the Palestinian problem except by Jihad. Initiatives, proposals and international
conferences are but a waste of time, an exercise in futility. (Article 13)

Without revoking the original Hamas Charter, Hamas added to it in 2017 another
document with somewhat softer phrasings which, in essence, conveys the same
message. Here are a few extracts:

The Islamic Resistance Movement ‘Hamas’ is a Palestinian Islamic national liberation and
resistance movement. Its goal is to liberate Palestine and confront the Zionist project. Its frame
of reference is Islam, which determines its principles, objectives and means. Hamas believes
that no part of the land of Palestine shall be compromised or conceded, irrespective of the
causes, the circumstances and the pressures and no matter how long the occupation lasts.
Hamas rejects any alternative to the full and complete liberation of Palestine, from the river to
the sea. Resisting the occupation with all means and methods is a legitimate right guaranteed
by divine laws and by international norms and laws.*

Of the various factual and normative claims I make in this paper, I think that those
regarding Hamas’s strategic goals and its methods are simply undeniable.> How
serious Hamas is in its talk about liberating the entire of Palestine is evident, inter
alia, from a conference that it convened in 2021 to discuss preparations for the
future administration of the state of Palestine following its liberation. Among other
things, the conference recommended that rules be drawn up for dealing with the
Jews, including defining which of them will be killed or subjected to legal pros-
ecution and which will be allowed to leave. It also called for preventing a brain
drain of Jewish professionals, and for the retention of “educated Jews and experts

3 See https://irp.fas.org/world/para/docs/880818.htm.

4 See https://www.middleeasteye.net/news/hamas-2017-document-full, Italics added. According
to Hroub 2017, Hamas published this document due to a combination of internal, regional, and
international pressures. Regionally, it aimed to improve relations with close countries like Egypt
by distancing itself from transnational Islamist affiliations and signaling non-interference in other
regional states’ internal affairs. Internationally, Hamas endeavored to differentiate itself from
other extremist groups such as ISIS and Al-Qaeda, thus aiming to challenge its designation as a
terrorist organization. However, Hroub emphasizes, Hamas explicitly maintained its rejection of
the “Zionist entity’ and maintained its religious foundations.

5 How is it that, in spite of Hamas’s explicit declarations about its goals and so many actions in
line with them for so long, many people in the West conceive of Hamas as a national liberation
organization aiming at an independent Palestinian state alongside Israel, is a matter of wonder
and speculation which need not concern us here.
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in the areas of medicine, engineering, technology, and civilian and military indus-
try... [who] should not be allowed to leave.” In his statements for the conference,
Hamas leader Al-Sinwar stressed that “we are sponsoring this conference because
it is in line with our assessment that victory is nigh” and that “the full liberation of
Palestine from the sea to the river” is “the heart of Hamas’s strategic vision.”®

It therefore seems fair to regard Hamas as a Nazi-like, or an ISIS-like organiza-
tion.” Its goal is not to establish a Palestinian state alongside Israel, but to eliminate
Israel, kill many of its Jewish residents, expel many others, curb the basic freedoms
of those that remain, and establish a religious Islamic state in its place. The attacks of
October 7 were a chilling demonstration of what Hamas aims at and of what many
Israelis (in the first place Israeli Jews, but not only them) should expect if Hamas
manages to realizes them.

Let me return now to the symmetry thesis. If I'm correct in my description of
Hamas and its goals, then Hamas’s war against Israel was evidently unjust, on par
with wars initiated by organizations like Al-Qaeda and ISIS, and by countries like
Nazi Germany. Accordingly, Israel’s war, defending itself from Hamas, was paradig-
matically just (at least regarding its cause). No symmetry, then, between the two
parties.®

McMahan would still insist that Israel failed to satisfy ABN or ABP, but even ifhe
was right on this, it would be a fundamental mistake — a moral mistake — to concep-
tualize the war as one between ‘two unjust sides.”® An analogy might help: Suppose
a man sexually gropes a woman against her consent. She is armed, and the only
way she can defend herself is by shooting the man. She does so, badly wounding
him. Let’s also assume that the harm to the aggressor is disproportionate. Nonethe-
less, saying that ‘both of them were unjust’ would be outrageous, creating a false
symmetry between aggressor and victim. Similarly with wars. Suppose, just for the
sake of argument, that Britain’s war against Nazi Germany was disproportionate;
that it caused, both intentionally and collaterally, too many casualties and too much

6 A full translation of the concluding statement of the conference is available at https://www
.memri.org/reports/hamas-sponsored-promise-hereafter-conference-phase-following-liberation-
palestine-and#_ednref2.

7 For the similarities between Hamas and ISIS, see Zinman 2023.

8 In an interview to The Oxford Student (Seifert 2023), McMahan is far more critical of Hamas
than in the paper I focus on here, describing their actions as ‘worse than the Nazis.” It is of course
not only their actions that are Nazi-like, but their ideology and goals. At any rate, if this is how
McMahan views Hamas, it’s even harder to understand the symmetry he assumes between Hamas
and Israel.

9 Interestingly, at one point, McMahan seems to be aware of this problem and proposes to reserve
the term ‘unjust’ to the former while using ‘unjustified’ to the latter (2009b, 5). This should have led
him to withdraw from the symmetry argument he makes in the present context and accept that
while Hamas was unjust — fighting for a deeply unjust cause — Israel was just yet unjustified.
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harm relative to the harm that it prevented. Even if that were true, it would be
morally infuriating to suggest that the war between Britain and Germany’s in the
Second World War was ‘unjust on both sides,” implying again some kind of moral
symmetry.°

Be that as it may be, McMahan is right to assume that having a just cause is not
enough to justify going to war because ABN and ABP also need to be satisfied. The
next sections will examine his claim that Israel failed to do so.

2 Was Israel’s War Against Hamas Necessary?

According to ABN, a war must be avoided if there are non-violent ways that could
achieve more or less the same goal. In McMahan’s view, such ways were available to
Israel after October 7, hence its war against Hamas was unnecessary, and therefore
unjust. I trust he doesn’t deny Israel’s right on that day and the following few days
to fight against the thousands of militants and the ordinary Gazans who infiltrated
Israel.! Rather, I take him as arguing that once Israel regained control over the
areas within Israel in which Hamas carried out its atrocious attacks, Israel should
have sought a cease-fire with Hamas and started negotiations for the release of the
hostages.

But what about Israel’s need to defend itself from further October 7-style
attacks, or worse? McMahan suggests many things that Israel could have done short
of going to war, that, in his view, would have been no less — in fact more - effective
in providing defense: Strengthen the barrier between Gaza and Israel, indefinitely
deploy far more forces on the Israeli side of that barrier, improve the Iron Dome
missile defense system, repair the intelligence systems that failed to provide ade-
quate warning on October 7, work in closer cooperation with Egypt to prevent the
smuggling of components of missiles into Gaza, station UN or other international
peacekeeping forces in Gaza and the West Bank, dismantle the blockade of Gaza,
begin the withdrawal of Israeli settlers from Palestinian territories; and begin to
act in good faith toward the establishment of a Palestinian state. In McMahan’s
estimate, if Israel had implemented even some of these measures after October 7,

10 Similarly, McMahan was reported to have said in an interview (Seifert 2023) that Hamas and
Netanyahu ‘were both wrong.’ This would be like somebody saying that although Hitler was wrong
in being responsible for Auschwitz and Treblinka, Churchill was also wrong in his responsibility
for the bombing of Hamburg and Dresden, hence ‘they were both wrong.’

11 The last Hamas terrorist invader was found four days later, on October 10th (Fabian 2025).

12 How dismantling the blockade, mainly the naval blockade, could have contributed to Israel’s
security is a bit puzzling because doing so would have made it much easier for Hamas to get more
and better military equipment from Iran and other supporters.
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Hamas would have been unable, either physically or politically, to kill or injure
more than a very small number of Israelis (402-3). In the long run, these measures,
especially the withdrawal from the Occupied Territories and the establishment of
an independent Palestinian state would guarantee better defense for Israelis than
going to war.

I will soon discuss these factual assumptions about Hamas and Israel, but
beforehand, I wish to note their radical implications for the ethics of war in general.
What McMahan’s approach implies is that a country has a right to go to war only for
the sake of undoing ongoing unjust attacks, typically in the form of invasions into its
territory, but also in the form of missile- or air attacks. Once the invading forces are
removed or the firing stops, war will almost always be unnecessary because other
defensive measures would be available: deploying more units along the border,
erecting higher fences, improving air-defense systems, and so forth. On this view,
an unjust aggression such as carrying out lethal attacks against your enemy — such
as unexpectedly firing missiles at their towns or military facilities — is risk-free, as
long as the firing ceases and you make it clear that you plan no further attacks for
the time being. Those attacked by you would not be allowed to go to war in order
to neutralize your military capabilities or deter you from further aggression, but
would be expected instead only to improve its defense capabilities.

Let us look at two examples, starting with 9/11. Was the US allowed to go to war
against Al-Qaeda (or against Afghanistan) in response to the attacks on the World
Trade Center and the Pentagon? Although McMahan has much criticism concern-
ing how the actual war in Afghanistan unfolded, he admits that at least “the initial
strikes against al Qaeda bases in Afghanistan in 2001” were just (McMahan 2013, 9).
But, on his understanding of ABN, one wonders why. After all, there was no immi-
nent threat to the US from the people placed in those bases. And as for defense
from future attacks, that could have been achieved — like, supposedly, in the case of
Israel — by improving the security arrangements in airports and in aircraft, build-
ing stronger fences along the American borders, improving America’s air-defense
systems, upgrading its intelligence agencies, and so on. It is also noteworthy that in
his discussions of the Afghanistan war, notably McMahan (2011), he talks a lot about
the question of proportionality but not on that of necessity which again, would be
natural on the basis of his approach in McMahan (2024a).

My second example is Ukraine’s war which, for McMahan, was a
“paradigmatically just war against unjust aggression” (2024b, 55). I don’t think
he uses this expression about any other war, so he must assume that this war
satisfied all ad bellum conditions. But did it satisfy ABN? McMahan is correct in
claiming that “when Russian tanks sought to encircle Kyiv, there was no alternative
at all to armed resistance” (2024b). But the threat to Ukraine was not the very
entrance of Russian forces to Kiev, but the loss of political independence. Could
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that have been prevented without war? In McMahan’s view, “it is conceivable that
the Ukrainians could ultimately have maintained their political independence by
engaging in mass nonviolent resistance,” which seems to imply that opting for war,
which to date has led to approximately a million casualties,’® was unnecessary.
McMahan’s response is that the required nonviolent resistance “would have
required years of preparation and training of the civilian population and thus
was not an option when the tanks and ground forces arrived.” But supporters of
nonviolent resistance as an alternative to war don’t assume that it can stop the
enemy tanks from completing their mission. What such resistance is meant to do
is to make it too costly for the conquering country to sustain its occupation. In the
case of Ukraine, as in other cases, this could have taken a long time, but — again
on revisionist grounds — the actual war with all its casualties still seems a much
worse alternative.t

But suppose nonviolent resistance could not have regained Ukraine’s indepen-
dence after Russian conquest. One might still ask whether the war did better, in
terms of preserving Ukraine’s sovereignty and independence than the alternative
of negotiations prior to the Russian invasion, coupled with a willingness to compro-
mise. As I write these lines in March 2025, there are indications of the war coming
to an end as a result of some compromise between the warring parties." If this hap-
pens, the question that many will ask — and that McMahan in particular would have
to ask — is whether the arrangement that Ukraine will have accepted in, say, mid-
2025, could not have been reached at in 2022 or earlier, avoiding the war with all its
disastrous consequences. At least post factum, the war might well seem unneces-
sary. Moreover, ex ante, President Zelensky might have had good reason to suspect
all along that Ukraine’s odds of fully blocking Russian aggression were not high
and, therefore, that going to war was not the least harmful option for protecting
Ukrainian interests.

Let us turn now to McMahan’s arguments for the claim that Israel violated ABN
in going to war against Hamas. One main argument is that if Israel had improved
its defensive measures that would have been enough to take care of future attacks
by Hamas, hence war was unnecessary. But installing such improvements was pre-
cisely what Israel did after the previous rounds of violence in Gaza, which did not
prevent the horrors of October 7. Among other things, Israel built an advanced

13 This was Wall Street Journal’s estimate in September 2024 (Pancevski 2024). As I write these
lines, six months later, this seems a reasonable estimate.

14 Chenoweth and Stephan 2014 have shown that, from 1900 to 2006, nonviolent actions against
dictatorial and colonialist regimes were twice as likely to succeed as compared to violent
revolutions.

15 For example, see Bateman and Lukiv 2025.
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sensor-equipped underground wall on its side of the Gaza border, in addition to
an above-ground fence more than 6-m-high, and other devices.! These measures
cost approximately 1.1 billion dollars.”” What the attacks of October 7 demonstrated
is that when some state or non-state actor is determined enough to attack some
country or some group, it will almost always find creative ways of doing so, either
by high-tech measures, such as sophisticated Unmanned Aerial Vehicles, or by low-
tech ones like tractors. McMahan’s implicit assumption that there is almost always
a physical or a technological way of dealing with threats from one’s enemies, is
groundless. To date, for instance, there is no way to block mortar shells, and while
Iron Dome can take care of most missiles (alas it guarantees only 90 % success'®), it
is much less effective in blocking UAVs.”® Defense technology may improve, but so
can attack technology. Thus, even if Israel had followed McMahan’s advice instead
of going to war, it would have been vulnerable to mortar and other artillery fire
and especially to the use of UAVs and explosive Kkites launched simultaneously at
many targets across Israel. These are some of the threats that we already know of;
there are many others that would be invented by creative Gazans or by their more
capable sponsors like Iran — just as occurred on October 7.2° Military history if full
with examples of defense lines that were considered excellent, but time and again
failed: the Sigfried Line, Maginot line, Bar Lev Line, and more.

Another central reason to suspect that refraining from war would have led
to less security to Israel has to do with the effects of such refrainment on deter-
rence. Not going to war against Hamas would have sent a dangerous message both
to Hamas and other Palestinian organizations, as well as to Hezbollah and Iran,
that one can carry out horrific massacres against Israelis and get away with it. An
anecdotal illustration of the war’s success in promoting the required deterrence
can be found in an interview with Mousa Abu Marzouk, the head of Hamas’s for-
eign relations office, in February 2025, who said that he would not have supported
the attack on Israel had he known of the devastation it would wreak on Gaza (Ras-
gon 2025). It seems plausible to assume that Abu Marzouk is not the only member

16 ‘Israel announces completion of underground Gaza border barrier,’ Reuters, Dec 7, 2021.

17 See: https://www.middleeasteye.net/news/israel-iron-wall-gaza-palestinians-siege.

18 See: https://www.rafael.co.il/wp-content/uploads/2024/08/iron-dome-family-of-defense-
systems.pdf.

19 See: https://edition.cnn.com/2024/10/14/middleeast/hezbollah-attack-israel-weaknesses-drones-
intl-cmd/index.html.

20 Here’s another recent example of the kind of creativity that militaries are constantly engaged
in, which can’t be predicted and can be extremely destructive. In the end of 2024, Russia started
using a new war tactic; hiding deadly drones in swarms of decoys. The tactic is intended to force
Ukraine to expend scarce resources to save lives and preserve critical infrastructure, including by
using expensive air defense munitions. To date, neither radar, sharpshooters nor even electronics
experts can tell which drones are deadly in the skies. See Bellamy 2024; Kottasovd 2024.
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of Hamas who will think twice before attacking Israel again, a result that would
not have been achieved by Israel simply improving its defense measures. Also rel-
evant is Nasrallah’s famous admission after the 2006 war with Israel that, had he
known kidnapping two Israeli soldiers would trigger such a devastating war for
Hezbollah, he wouldn’t have ordered the abduction.?! Indeed, Israel’s response in
2006 kept Hezbhollah quiet for many years and was probably one of the reasons that
Hezbollah’s attacks against Israel following October 7 were relatively cautious and
restrained — certainly compared to what it could have done. (For more on the war’s
effectiveness in promoting deterrence, see below towards the end of Section 4.)

McMahan would probably respond by saying that such improvement is just
one part of the story, the other being the withdrawal from the West Bank and the
establishment of an independent Palestinian state. But given Hamas’s unequivocal
denial of Israel’s right to exist in any of its borders and its consistent opposition to
the two-state solution, how could the advancement of this solution have pacified
Hamas? Precisely the opposite follows, namely, that so long as Hamas maintains its
military and political power, it will jeopardize any attempt to normalize the rela-
tions between Israel and the Palestinians in the form of two states living peacefully
alongside each other.

Almost everybody agrees today that the attempts to contain and appease the
Nazis in the years leading to WWII were a mistake. Given the aspirations of the
Third Reich and its utter disrespect for ethical or legal norms, the only way to stop
Hitler was by force. I assume McMahan shares this assessment. But if Hamas is a
Nazi-like organization - if its actions are worse than those of Hamas itself, McMa-
han himself says*> — why does he think that the threat it poses can be averted by
diplomacy or by improving Israel’s defense system? To answer this question, McMa-
han distinguishes between the actions of the few and the beliefs of the many; “not
all Palestinians are Hamas — the majority of Palestinians don’t support Hamas”
(Seifert 2023). To see why this answer is unsatisfactory, imagine that the majority of
ordinary Germans opposed Nazism. Would that have meant that Chamberlain was
right in his appeasing policy? Obviously not, because the threat posed to Europe
and the entire world was not by the German people but by the Nazi regime which
oppressed mercilessly any sign of opposition. So the discovery that most Germans
were unhappy with Hitler would have provided no reason to change one’s view
about the necessity of going to war against Hitler in 1939.

The same applies to the Ukraine war, which, as you recall, McMahan strongly
supports. Unlike the case with Nazi Germany, here we have reliable polls that

21 https://www.chsnews.com/news/nasrallah-if-i-had-known/.
22 See note 8 above.
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indicate lack of majority support for the war? — but that doesn’t bring McMahan
to infer that going to war was unnecessary. The war is against a ruthless regime
led by a despotic leader, hence those threatened by it can’t rely on the attitudes of
the general Russian public to stop or to moderate Putin’s aggression. And the same,
finally, with Hamas: Given its reign of terror, not only against Israel but against any
opposition to the regime within Gaza, even if it were the case that the majority of
Palestinians didn’t support Hamas, that would be insufficient to show that the war
against Hamas was unnecessary.

But this is actually not the case. One can rely on polls which I immediately
do, but one can also rely on elections which are of course a better indication. In
the last Palestinian elections, carried out in 2006, a majority of Palestinians pre-
ferred Hamas, granting it 74 out of the 132 seats in the Legislative Counsel, with
Fatah getting only 43 seats!?* There were elections scheduled for May 2022, but Pres-
ident Abbas postponed them, most probably because, on the basis of public polls, he
feared another Hamas victory (Abu Amer 2021). Indeed, polls reveal consistent sup-
port for Haniyyah of Hamas over Abbas of Fatah even before October 7 and more
so following the war, as shown in the following table (Figure 1):%

Thus, the fear that free elections in the territories would end up with a Hamas
victory which would enable it to advance its strategic goals was clearly warranted.
And of course, there was the danger of Hamas taking control over the West Bank
by force, regardless of elections, following the enormous rise in its popularity after
the October 7 attacks and its success in releasing Palestinian prisoners in exchange
to the Israeli hostages. So long as Hamas retains its power, no real progress can be
made towards a reliable peace agreement between Israel and the Palestinians.?

23 Asurvey in June 2023 indicated that only 45 % percent of Russians were in favor of continuing
what the Kremlin calls a ‘special military operation’ in Ukraine (van Brugen 2023).

24 Despite the clear support for Hamas in the 2006 elections, both in the West Bank and in Gaza
(https://www.elections.ps/tabid/237/language/en-US/Default.aspx), McMahan is only willing to con-
cede that “some adult Gazans voted for Hamas in 2006” (393, italics added). He then explains that
many did so because of the PA’s corruption. I agree that voting for Hamas out of support for the
annihilation of Israel is worse than supporting Hamas for other reasons while still being fully
aware of its aims and acts. However, the issue at hand is not one of culpability or desert, but of
the threat posed to Israel. Given the overwhelming support for Hamas over Fatah in 2006 and sim-
ilar support reflected in recent polls, McMahan’s assumption that Hamas could be removed in free
elections if only Israel acted differently seems out of touch with reality. Finally, the threat Hamas
poses to Israel would not be mitigated simply because many voters supported it out of frustra-
tion with the PA’s corruption. Just as the threat posed by Hitler was not diminished by the fact that
many Germans voted for him out of hopes for economic improvement. Once dictators gain political
power, they no longer return to the populace to seek their approval.

25 See https://www.pcpsr.org/en/node/991.

26 How much Israel is willing to move towards a peace agreement with the Palestinians is a ques-
tion I bracket for the sake of the present discussion because McMahan is committed to the view
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Region Date [Mahmuod Abbas|Ismael Haniyyah [l will not participate in the elections | DK/NA
Dec-23 [16% 24% 58% 2%
8% 41% 47% 3%
Total Mar-24 (11% 37% 48% 4%
11% 43% 43% 2%
Sep-24 (13% 41% 44% 1%
19% 37% 42% 2%
Dec-23 [13% 40% 44% 3%
Gaza Strip 22% 48% 23% 7%
Jun-24 |121% 38% 39% 2%
21% 28% 49% 1%
Dec-23 [13% 16% 69% 2%
5% 42% 49% 4%
West Bank|Mar-24 (5% 29% 64% 3%
5% 46% 46% 3%
Sep-24 (8% 50% 41% 1%

Figure 1: If new presidential elections are to take place today, and Mahmud Abbas was nominated by
Fateh and Ismail Haniyeh was nominated by Hamas, whom would you vote for?

Finally, on this point, the responses by Fatah and the PA to the October 7 events
undermine the distinction — so crucial for supporters of the Two-State Solution
— between Hamas (the bad, ‘extreme’ guys), with whom peace is indeed impossible,
and the PA (the good, ‘moderate’ guys), with whom it is. The PA could have taken
this opportunity to clearly distance itself from Hamas by unambiguously condemn-
ing the massacre and by calling for the immediate and unconditional release of
all Israeli hostages. But it did not. Criticism of Hamas was reported by the PA offi-
cial news agency to have been raised by Mahmud Abbas during a phone call with
Venezuelan President, but the criticism was then removed from the agency’s web-
site.?” Later the PA denied the involvement of Hamas in the Massacre of more than
360 young Israeli civilians in the music festival and in the other atrocities carried
out there.?® And when Hamas leader and planner of the October 7 attack was killed,
the PA expressed its condolences on the ‘martyrdom’ of Sinwar, calling him a ‘great
national leader.’?

McMahan might concede the risks that Israel faced on October 8, but argue
that they were worth taking because the costs of war were higher and, moreover,

that if only Israel were willing, such an agreement would be feasible even if Hamas retained its
military and political power — which does not seem to me to make sense.

27 https://www.reuters.com/world/middle-east/president-abbas-says-hamas-actions-do-not-
represent-palestinians-2023-10-15/.

28 https://www.fdd.org/analysis/2023/11/19/palestinian-authority-denies-hamas-massacre-at-
music-festival/.

29 https://www.timesofisrael.com/abbass-plo-mourns-martyrdom-of-hamas-chief-sinwar-a-
great-national-leader/.
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were certain. Hence, if one takes probabilities into account, avoiding war ought to
have prospectively be seen as less harmful and therefore morally obligatory. But
this response underestimates both the odds of the above risks materializing and
their enormity. If Hamas had retained its military and political power after October
7, the threat to Israel from all directions would have been momentous, especially
so if Hamas later won the Palestinian elections thanks to its success in humiliating
Israel on October 7. Elsewhere, McMahan argues that “because decisions about the
resort to war are typically made by those whose only risks in the war would be polit-
ical in character, these people are often disposed to underestimate the likely costs
of the war for others” (2015, 719). A similar point could be made, mutatis mutandis,
about critics calling to refrain from war in the face of enemies with genocidal aims
like Hamas.

Finally, even if — just for the sake of argument — we assume that Israel could
have defended itself effectively by a host of military and political measures short
of war, these would surely have taken quite a while to implement; to improve the
Iron Dome, to build an even stronger fence, to find a solution to UAVs etc. — and of
course to reach a stable peace agreement. The question is what would have hap-
pened in the meanwhile. In the week or so following October 7, more than 200,000
Israelis had to evacuate their homes along the Gaza border in the south and along
the Lebanese border in the north.?’ Some were put in hotels, others moved in with
family elsewhere and others found other solutions. Now imagine that Israel had not
gone to war against Hamas (or, for that matter; Hezbollah). Surely no sane Israeliliv-
ing near the border would have gone back to where their neighbors, and sometimes
family members, were murdered, mutilated, raped, and kidnapped, until they could
be assured that what used to be home was safe. But, as just said, even on McMahan’s
best scenario, this would have taken years. Thus, war was certainly necessary to
enable the evacuees to return to their homes and rebuild their communities — and
to enable Israelis living in Tel Aviv and in other Israeli cities to lead a normal life
without constant fear of missiles being fired at them. (Note also that Israel is a very
small country, with only one major international airport. Flying in and out of Ben
Gurion International airport can be and was in fact stopped repeatedly by missiles
fired from Gaza.)

3 Proportionality and the War Against Hamas

Asnoted above, ABP is a separate constraint on the launching of war, independent of
ABN. What ABP requires is a comparison between the harm brought about by war

30 See https://lunwatch.org/report-un-silent-on-israeli-idps/.
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and the harm prevented. (More accurately, since the test is prospective, it requires
comparing the harm that can be reasonably expected to result from going to war
with the harm that can be reasonably expected to be prevented.) The harm caused
by war is roughly that which is caused to people on the other side, whether com-
batants or noncombatants. The harm prevented is usually a violation of territorial
integrity and of sovereignty. Sometimes, however, the harm that is prevented is
much worse: mass murder, enslavement, or other egregious violations of human
rights.

Let me start with some general comments on ABP which draw on a more thor-
ough analysis of the concept that I offer elsewhere (Statman Forthcoming). Note,
first, how demanding it is. Suppose country A is unjustly attacked by country B
with the aim of annexing its territory into country B. All non-pacifists would agree
that country A has a just cause for going to war in defense of its borders. Suppose
further that country B’s attack can only be blocked by means of war, thus ABN is
also satisfied. But now suppose that country A cannot win the war without causing
disproportionate harm to civilians in country B. The ABP constraint demands that
country A refrains from going to war — in effect surrenders to the bad guys.

The first point I’d like to make is that no country in the world would follow
such moral advice. It might do so if the threat was very minor, for example, the
loss of a tiny piece of territory which is not important to the invaded country either
materially or symbolically. But with non-minor threats, I can’t imagine any country
surrendering just because of the expected disproportionate harm to its enemy. Thus,
the demand seems wholly unrealistic.

McMahan concedes that it is unreasonable to impose a legal prohibition on
going to wars that violate ABP, but contends that a moral prohibition nonetheless
exists. He offers two reasons why a legal prohibition would be a bad idea: First, “it
is necessary for the deterrence of unjust war that victims of unjust aggression fight
defensively rather than submit.” Second, “such a requirement would be pointless
because it would not be taken seriously” (2017, 143). Yet the same arguments that tell
against the imposition of a legal constraint on fighting disproportionate wars tell as
strongly against the imposition of a moral constraint on doing so. Hence, the distinc-
tion between the legal and moral prohibition McMahan presents here is untenable.
The deterrence argument would apply to morality as well because obeying the sup-
posed moral prohibition on fighting wars that violated ABP would have disastrous
consequences for deterrence. And since morality is supposed to be action-guiding,
there is not much point in formulating moral rules that will certainly be ignored.

All the more so if the threats posed are not just to territorial integrity or
sovereignty but to the most fundamental human rights, safety, and simply the lives,
of those of the attacked country, like in the case of the threats by Hamas. It is beyond
imagination that a country or, for that matter, some ethnic or religious group, would
be threatened with mass murder, expulsion and the like, would believe that it could
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defend itself, saw no other way of doing so except going to war — and nonetheless
refrained from going to war just because of the estimated disproportionate harm
to their enemies. For ABP to be action-guiding in the actual world, it must, then, be
limited to minor threats only.

Second, the expectation that countries refrain from going to war when ABP is
not satisfied seems unfair. Both Norman (1995) and Rodin (2002) have argued that
ABP cannot be satisfied in most wars of national defense because the harm caused
by war — the dead, the wounded, the destruction — is usually much worse than the
harm prevented (loss of territory or sovereignty). This entails that such wars sim-
ply ought not to be fought; that surrender is the only possible moral option. But this
conclusion is “morally unacceptable” (Rodin 2002, 198) or “morally unthinkable”
(Norman 1995, 219). To take a real-life illustration of such a state of affairs, suppose
that China seeks to take Taiwan by force. Suppose further that Taiwan, with help
from the West, can defend itself, although the war will be long and bring about
disproportionate harm to Chinese civilians because, let’s assume, many of China’s
military facilities are located in proximity to residential areas. To say that, because
of this expected harm to the Chinese, Taiwan would be morally required to surren-
der is unfair. All the more so if the Chinese sought not only to annex Taiwan but to
murder many of its residents, expel many others, and so forth.

Third, a prohibition on launching disproportionate wars — mainly on the basis
of the excessive (collateral) harm to civilians — would provide a powerful incentive
to rogue states or non-state actors to locate as many of their military facilities and
troops as possible under or in residential areas so that their enemies will not be able
to hit them without causing disproportionate harm to civilians — which is precisely
Hamas’s strategy. In other words, such a prohibition would enable rogue states or
non-state actors to morally coerce their enemies to refrain from fighting, in effect
to surrender.’!

Fourth, epistemically imperfect subjects as humans are simply unable to make
reliable ABP calculations. According to McMahan, they would need to assess, inter
alia, whether the people they kill on the unjust side are liable to defensive killing,
but that is rather challenging because, as McMahan himself argues —

31 This problem applies especially to McMahan who argues that if terrorists, or, for that matter,
plain soldiers, intentionally embed themselves among civilians in order to use them as human
shields, they may not be attacked (391). Other philosophers, for instance, Hurka 2010, 30, are more
ambivalent about what to do in such circumstances. McMahan also believes that Hamas cannot
be blamed for locating its headquarters, launching sites, and troops, in (and under) residential
areas because, given the geographical conditions in the Gaza strip, no other options existed. This
is plainly empirically false, as can be seen in the demographic map of the Gaza Strip one can find
in Rigdon and O’Kruk 2023. The towns in the Gaza Strip are indeed very dense, but there is plenty
of room outside them that could have been used by Hamas.
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The degree to which a person is liable to defensive action, and thus how much harm it can
be proportionate to inflict on him, depends on various factors, such as the magnitude of the
threat he poses, the degree to which he is morally responsible for that threat, whether the
threat can be eliminated or diminished (and if so, by how much) by harming him, and so on.
(2011, 152)

The problem, of course, is that before going to war nobody can reliably predict how
many casualties the enemy will suffer, what the causal contribution of each of them
will be, how responsible they will be for the unjust threat posed by their side, how
much will be gained by killing them, and so forth. And then there is the need to
compare the harm to the enemy with the harm prevented. Unless it is the harm
of mass-murder, we’d be required to compare incommensurable values — harm to
life, limb and property, on the one hand, loss of political sovereignty or of territory,
on the other. McMahan indeed concedes that “our best efforts to predict the conse-
quences of going to war are highly fallible” (2015, 701) and that, due to the problem
of incommensurability, “it is obviously extremely difficult to get the various goods
and evils of these different types onto the same scale for aggregation” (1993, 521). It
is surprising, then, that he nonetheless believes that ABP can serve as a significant
constraint on launching wars.

David Rodin, another prominent revisionist, also points to such difficulties in
applying ABP:

Not only are these costs and benefits likely to be variable over time, but forward-looking
assessments can only ever be estimates and therefore subject to a risk of error. This has always
been a problem for forward-looking ad bellum judgments since the task of estimating the
likely effects of a large-scale, highly complex, and adversarial process like war is fiendishly
difficult. (2023, 135, italics added)

To this we should add the influence of a long list of psychological biases that make it
hard to adequately assess the cost and the duration of big projects, like constructing
a new train line. Of these, Altman notes that false optimism has long been thought
to rank “among the most important causes of war” (Altman 2015, 284).%

These insurmountable difficulties in making reliable prospective assessments
about the proportionality of wars ‘as a whole’ increase the odds of falling prey to
hindsight bias (Flyvbjerg 2021, 538-40) and assuming that if a war ultimately caused
very harmful results relative to the harm prevented, the relevant agents could have
plausibly predicted them at the time of their decision to go to war.

32 Flyvbjerg 2021 discusses what he conceives as the ten most common biases in the planning of
big projects. I believe that most if not all of them are relevant to the planning of wars (and recall
that there are of course other biases beyond these ten).
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It would have been helpful if McMahan had provided examples of wars that
had a just cause but were nonetheless unjust (or unjustified) on account of being
disproportionate, in order to help the reader to understand how such calculations
should be made. Consider WWII. In McMahan’s view, Britain’s war against Nazi Ger-
many was just in the sense of having a just cause. But given the disastrous results
of the war, including the Kkilling of so many German civilians, was it also propor-
tionate? And does it make sense to talk about Britain’s war as distinct from the
American — and other allies’ — war against the Nazis? If it doesn’t, one wonders
how the attacks on Tokyo, Hiroshima, and Nagasaki affect the proportionality of
the war (that is, the Allies’ war) against Germany as a whole.

What is the practical implication of the recognition that ABP is almost always
beyond our epistemic capabilities? Given the strong moral presumption against
killing people, Rodin’s conclusion seems natural, namely, “that the burden of proof
for proportionality should be structured to not permit military action unless the
consequences can unambiguously be shown to be proportionate” (2023, 137). The
problem is that this burden can hardly ever be lifted, i.e. showing unambiguously,
prior to going to war, that the harm the war will cause will be less severe than the
harm it seeks to prevent. The only respectable conclusion seems to be some form
of pacifism, but neither Rodin nor McMahan take this route.®

Fifth, McMahan attempts to get around the above epistemic difficulties by rely-
ing on what he regards as robust intuitions about the trolley problem, particularly
those supporting the diversion of the trolley in order to save the lives of five work-
ers who would otherwise be killed at the expense of killing one person on the side
track. I don’t have the space to go into the details of this move so will limit myself
to some brief comments:

(@) Asmentioned earlier; most just wars are not fought for the sake of defending
the actual lives of the attacked country’s civilians; their lives would be much
better protected by simply avoiding the war and negotiating some compro-
mise on sovereignty or territorial integrity.

(b) People’s intuitions about the trolley case are far less robust than McMahan
seems to assume. It has been demonstrated, for instance, that the strong oppo-
sition to throwing somebody on the tracks in order to save the five weakens
if doing so does not necessitate physical pushing (Greene 2016). My own guess
is that there is nothing sacred in the ratio of one to five; had Philippa Foot

33 Since, according to Rodin 2002, most wars of national-defense violate ABP, pacifism is called
for, but he can’t bring himself to accept it. To avoid pacifism, he proposes what I call elsewhere
‘The Tragedy Solution,” which suggests that such wars are tragic dilemmas in which any choice
would be unacceptable — including the pacifist one. I reject this solution in Statman 2006a. For
how McMahan’s theory can be interpreted as supporting either total war or pacifism, see Lazar
2010 and Benbaji and Statman 2019, 27.
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designed the trolley case with a different ratio of, say, one to three or one to
six, this is the ratio that would have stuck in our minds.

(c) Given the wide permissiveness for using lethal force at war (Miller 2016,
208), why assume that intuitions regarding the use of such force in non-war
contexts would be a good guide for killing at war? Thus, to the extent that
McMahan’s argument is grounded in the robustness of intuitions on the trol-
ley dilemma, there is no reason to assume that they are a good indicator for
intuitions about killing in war.

(d) If widely held intuitions can inform us about making proportionality judge-
ments in war, we should, therefore, rely on intuitions about the collateral
killing of civilians at war, instead of on train tracks. Yet an empirical study
conducted several years ago (Statman et al. 2020) has shown that even experts
- law and philosophy professors who specialize in the ethics of war - can’t
reach reasonable convergence on questions concerning the proportionality
of harm to civilians relative to military value. The fact that many experts
reach radically different conclusions about whether an attack on an enemy
headquarters is proportionate should prompt caution, maybe even abstaining
from judgment in this area (de Wijze, Statman, and Sulitzeanu-Kenan 2022).
And although the study focused on in bello rather than ad bellum proportion-
ality, achieving convergence on the latter seems even harder. In bello assess-
ments of proportionality involve comparing the military value of a single
attack with its side effects on civilians. Ad bellum assessments require much
more: comparing the cumulative harm caused by all military actions to the
harm prevented (which also comes in different shapes and forms). It would,
therefore, be astonishing if these professors managed to achieve reasonable
convergence in their judgments regarding ABP.

Finally, since McMahan focuses on the war ‘as a whole,” the subsection in his paper
on in bello proportionality (Section 7.1) is somewhat out of place. Most wars — prob-
ably all — include some violations of in bello proportionality, but this alone does
not render them ad bellum disproportionate. It is, therefore, unclear what we are
supposed to infer about the morality of the war ‘as a whole’ from the single inci-
dent described in this section, namely, the hundreds of Palestinians killed during
the rescue of four Israeli hostages. Moreover, as just noted, for McMahan, the rele-
vant proportionality test is prospective rather than retrospective. This implies that,
to establish in bello disproportionality in this incident, one would have to demon-
strate that Israel had good reason to anticipate such a high toll of casualties in the
rescue operation. McMahan does not attempt to do this and instead bases his judg-
ment on the actual number of casualties. But in fact, if the Israeli plan had gone
as intended, there would likely have been few, if any, Palestinian casualties. What
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happened was that one of the cars intended to evacuate the hostages failed to start.
As a result, Palestinian militants armed with machine-guns and grenades opened
fire on the rescuers, who had to call for help and cover, resulting in many deaths
and casualties (Jahjouh, Jeffery, and Chehayeb 2024).

4 McMahan on Proportionality in Gaza
and in Ukraine

As we saw above, in McMahan’s assessment, Ukraine’s war was a ‘paradigmatically
just war’ I raised earlier some reservations regarding its necessity within the revi-
sionist framework. When we turn to proportionality, the reservations are even
more troubling. I already mentioned above the ‘staggering toll’ (NYT, August 18,
2023) of the dead and the wounded in the war, which naturally raises the ques-
tion of whether the harm prevented by the war was important enough to justify
it. Norman (1995) and Rodin (2002) would almost certainly answer in the negative.
Asindicated above, a Russian victory would not have led to anything remotely close
to a genocide of the Ukrainians or to other large-scale crimes. Rather, it would have
weakened or — in the worst-case scenario — put an end to Ukrainian political self-
determination. But Ukrainian national identity would have most probably survived
this crisis, just as it did under decades of soviet rule.

To address this challenge, McMahan removes from the proportionality
equation in this context two considerations that he accepts elsewhere. The first
is harm to (unjust) enemy combatants. Against what he regards as “the dominant
view in just war theory,” he argues that “both war and individual acts of war can
be disproportionate in the narrow sense — that is, objectionable solely because of
their effects on unjust combatants” (2011, 152). However, when discussing Ukraine’s
war, McMahan takes a different stance, asserting that the war “cannot be dispropor-
tionate because of the number of casualties among Russian soldiers.” He links this
view to the observation that “each Russian soldier fighting in Ukraine is morally
liable to be killed by Ukrainian forces” (152). Yet this reasoning would apply to
almost all unjust soldiers, whose deaths McMahan explicitly claims should factor
into proportionality assessments.

The second consideration that McMahan removes from the equation in the
proportionality calculation about Ukraine’s war is harm to people on the just side.
Elsewhere, he explicitly says that “expected harms that [Just Combatants] would
suffer in a just war count, along with harms that civilians on the just side would
suffer, in determining whether the resort to war by their leaders would be pro-
portionate in the wide sense and therefore permissible” (2015, 698). He uses this
rationale in his discussion of war in Gaza as well, arguing that “the war has resulted
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in the deaths of more Israelis — none of whom would have been combatants had the
invasion not occurred — than would have been killed by Hamas had those defensive
measures been implemented without the invasion” (405). But, surprisingly, with
regard to Ukraine, he submits that “it is the Ukrainians’ right to decide whether they
would rather endure the risks of continued war or accept the certainty of subjuga-
tion to Russia” (McMahan 2024b, 58) and supposedly it is also the right of Ukraine’s
leader to continue the war in spite of the increasing number of casualties and the
decreasing odds of victory.3*

There is a third move that McMahan makes to substantiate his view about the
justness of Ukraine’s war but not other wars — in particular, its success in satis-
fying ABP — which has to do with deterrence. McMahan acknowledges the vital
importance of deterrence in international relations and accepts that a war’s suc-
cess in strengthening deterrence can sometimes balance the otherwise excessive
harm to the unjust side.> Indeed, regarding the Ukrainian war, McMahan believes
it is having a significant effect in deterring other potential aggressors. He cites, in
agreement, Paul Krugman, who notes that “Russia’s failures in Ukraine have surely
reduced the chances that China will invade Taiwan,” and then adds that “the sac-
rifices by the Ukrainians have been of great service to all peoples at risk of unjust
attack” (2024b, 60). But McMahan provides no evidence for this supposed effect of
Ukraine’s war on Russia, China, or other potential or actual aggressors, and I am
rather skeptical about it. I should add that, as things look in March 2025, there is a
non-negligible chance that Ukraine’s war will have the opposite effect to that pre-
dicted by McMahan. This is because deterrence works only if potential aggressors
realize either that they can’t get what they desire by force or that the price is too
high. But if the war ends with an agreement that grants Russia control over the
‘Russian’ territories in Ukraine, mainly Crimea and the Donbas, it will have shown
that aggression actually pays, a message that will be anything but deterring.

The point of this detour into McMahan’s analysis of Ukraine’s war is not so
much to criticize it, but to suggest that if, on his view, that war was proportionate,
all the more so with regard to Israel’s war against Hamas. The threat that Israel
faced — mass murder, wide disruption of ordinary life, personal safety and basic
human rights, mass expulsion and undermining of sovereignty — was much worse
than that faced by Ukraine, and most probably irreversible if materialized. Hence,

34 Although McMahan doesn’t say so, I suspect he might support Saba Bazargan’s (2022) view
that “even if we suppose that Ukrainian resistance is unlikely to succeed, it is still worth it. Such
resistance does not violate the constraint against unnecessary or ineffective bloodshed, even if we
suppose that Russian forces will ultimately prevail”.

35 For a similar view, see Hurka 2007, 201-2, who argues that once there is an independent just
cause, deterrence becomes a relevant good of war and can play a ‘vital role’ in its justification.
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if Ukraine had a right to go to a war that has already led to so many casualties,
suffering, and wide destruction, just to defend its territorial integrity, then Israel
clearly had a right to do so too, with so much more at stake in the Israeli case.

To the threat posed by Hamas in the south of Israel, it is crucial to add the
threats posed by Hamas cells in the West Bank®” and in Lebanon,?® and those posed
by Hezbollah® and Iran. Iran has long regarded Israel as an illegitimate state and
although, until 2024,% it refrained from attacking her directly, it supported Hamas
and Hezbollah financially, militarily, and politically in doing so (Alavi 2019). The
Lebanese side of the northern border was full of well-equipped tunnels constructed
by Hezbollah that were supposed to serve its ‘Radwan force’ in executing the plan of
invading Israel and carrying out Hamas-like attacks on its towns and villages.*! In
addition, Hezbollah had an arsenal of tens of thousands of missiles, many of them
very precise and powerful ones, which could reach almost any point in Israel. If
Hamas’s plan had worked out, Hezbollah would have joined with all these measures
against Israel,* Hamas in the West Bank would have carried out its own attacks, and
maybe some Israeli Arabs would have also contributed their share.

Relatedly, it is misleading to describe the threat posed by Hamas and its allies
to Israel merely in terms of the number of civilian casualties. The October 7 attacks
and the joining of Hezbollah’s attacks on the next day, revealed how vulnerable
Israel was and how its civilians were nowhere safe from missiles shot from south
or north, or from horrific crimes committed by forces infiltrating the country. The
sense of vulnerability and helplessness has been strong among Israelis even after
Israel decided to go to war. If Israel had decided not to do so, per McMahan’s advice,
the sense would have been much worse, in accordance with Hobbes’s famous
description of the state of war: “No place for Industry... no Culture of the Earth; no

36 See notes 12 above.

37 For the involvement of Hamas cells in the West Bank in diverting Israel’s focus away from
Gaza while Hamas was preparing its assault on southern Israel, see https://acleddata.com/2023/
12/14/the-resurgence-of-armed-groups-in-the-west-bank-and-their-connections-to-gaza/#s4. The
months prior to October 7 saw a significant rise in the attacks carried out by these cells.

38 See: https://www.memri.org/reports/public-uproar-lebanon-following-hamas-lebanons-
announcement-new-resistance-organization-we.

39 https://www.academia.edu/47562957/The_Rebirth_of Hizbollah_Analyzing_the_2009_
Manifesto.

40 See: https://www.independent.co.uk/news/world/middle-east/iran-attack-israel-drones-latest-
h2528354.html.

41 See https://www.reuters.com/world/middle-east/hezbollahs-tunnels-flexible-command-
weather-israels-deadly-blows-2024-09-25/.

42 See https://www.foxnews.com/world/exclusive-look-hezbollahs-plan-terrorize-invade-
northern-israel.
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Navigation... no Arts; no Letters; no Society; and, which is worst of all, continuall
feare, and danger of violent death” (Leviathan, ch. 13, italics added).

Moreover, while there is no evidence for the deterring effect of Ukraine’s war,
there is such evidence in the Gaza case. First, I cited earlier a confession by a senior
Hamas official saying that he would not have supported the attack on Israel had
he known of the devastation it would wreak on Gaza (Rasgon 2025). Second, polls
reveal a consistent gap between the support of Palestinians in Gaza for the October
7 attack and that of Palestinians in the West Bank.*3 Except for March 2024, in which
there was no difference between the two populations, at all other points at which
the poll was conducted, Gazans were less supportive of the attack, often much less,
than the West Bankers. The best explanation for this difference is that the Gazans
were those who had to bear the actual consequences of the war - the losses, the
destruction, the total disruption of normal life, and so on.

Note again that deterrence was required not only vis-a-vis Hamas but also vis-a-
vis its strategic allies and supporters, Hezbollah and Iran. The unprovoked attacks
by Hezbollah on Israel that started on October 7 had to be met with a clear mes-
sage to Hezbollah and to the Lebanese who supported or allowed these attacks, that
this aggression would not be tolerated. The importance of conveying this message
has also to do with the Hezbollah leader Nasrallah’s famous ‘spider web theory,
according to which Israeli society is as fragile as a spider’s web and lacks the inter-
nal resilience and resolve to withstand sustained conflict.** This theory became a
significant part of the narrative and propaganda of both Hezbollah and Hamas®
against Israel. It underpinned the expectation that when Israel faces lethal attacks
from the south, north, and east — on the ground and in the air — it will crumble and
lose its nerve. To disprove this perception, Israel had to make it unambiguously
clear that once attacked it is more like a fierce lion rather than a spider, and that
nobody should mess with it.

5 Towards a Rule-Based Understanding of ABP
and ABN

McMahan has done excellent work analyzing the various factors that deter-
mine whether people are liable to defensive killing: the extent of their moral
responsibility for the unjust threat, their causal involvement in creating it, the

43 See https://www.pcpsr.org/en/node/991.

44 See https://www.english.alahednews.com.lb/essaydetails.php?eid=141788&cid=385.

45 See Sinwar’s declaration in https://www.jns.org/sinwar-threatens-war-over-israel-police-
activity-on-temple-mount.
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expected consequences of killing them, and so on. Since, for McMahan, killing in
war can be justified only by the same principles that govern individual self-defense,
all these factors transfer to war as well. Yet considering all these factors as a condi-
tion for attacking one’s enemy in the course of war is impossible for epistemically
imperfect creatures like us. In the face of this problem, McMahan could opt for
pacifism, but he doesn’t. Instead, he opts for a rule-based morality.*® He submits
that soldiers are subject to a rule that categorically forbids the intentional targeting
of civilians — even those who bear significant responsibility for the unjust war and
whose killing might contribute to victory*’ — as well as to a rule that grants combat-
ants on both sides a blanket permission to attack enemy combatants, even though
many of them are not morally liable to defensive killing.

Whether McMahan has the resources to justify this shift from an individualist
ethics of war to a rule-based ethics is a question I will leave for another discussion.
My point here is just that once he is willing to make this move, he should be open
to the possibility of applying it to the ad bellum level as well. Let me very briefly
indicate what I mean by that, focusing primarily on proportionality.

As shown in Section 3, in the real world, no one could obtain, even post factum,
the knowledge that McMahan requires to determine whether a war was justified as
awhole, let alone do so prospectively. The best alternative is to opt for a rule saying
that when countries face significant threats, they are released from the obligation
to ensure, as a condition for going to war, that the harm the war is estimated to
prevent is significant enough to outweigh the harm it is estimated to cause. Under-
taking such a rule would make an essential contribution to deterrence; potential
aggressors would be better deterred if they knew that their victims would respond

46 See, for instance, McMahan 2006, 114 and McMahan 2015, 700.

47 McMahan makes one exception to this rule, which concerns the Israeli settlers in the Occu-
pied Territories. In his view, these civilians are liable to be killed by Palestinians as part of the
Palestinian struggle for independence, though, like all killing in war, this permission is subject to
the conditions of necessity and proportionality. However, (a) this exception seems hard to justify
because many categories of civilians are morally responsible for the unjust actions or policies of
their countries, including politicians, party members (of parties supporting the supposed injus-
tices), celebrities who side with the government, and so forth. (b) The vast majority of Israeli
civilians in the West Bank live in areas that would remain in Israeli hands in any future two-state
solution, with Israel giving back some territory in exchange. What, then, is so problematic about
their living there until a solution is reached that justifies killing them? (c) If, as McMahan rightly
concedes, the fault for the Palestinians not having a state by now lies at least partly with them,
why are they permitted to violate the fundamental rule against intentionally killing civilians? At
any rate, if McMahan’s exception regarding settlers is accepted, it would have to apply to other set-
tlers as well, such as the 300,000 Russians (as of June 2021; see https://neweasterneurope.eu/2021/
06/23/the-silent-russian-colonisation-of-crimea) who were settled in the Crimean Peninsula after it
was annexed by Russia. In his paper on Ukraine’s war, McMahan says nothing about these settlers,
so I’'m not sure what his view is in their regard.
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immediately with force in the face of aggression than if they believed that their vic-
tims would respond militarily only after ensuring that such a response was overall
proportionate.

Note: I am not proposing this rule about ABP as an alternative to revisionism,
but as a friendly amendment to it. Given McMahan’s shift to a rule-based ethics at
the in bello level, I see no reason why he should not make a similar move at the ad
bellum level. If soldiers are permitted to set aside first-order considerations about
liability, causality, necessity, and related factors when planning their attacks,*® then
politicians could similarly be relieved of the over-demanding task of determining
the proportionality of their war as a precondition of going to war against their
enemies.

A rule-based reading of ABP is also necessary to prevent rogue states and non-
state actors from morally forcing their enemies to surrender by embedding their
headquarters, launching sites, and troops in residential areas — a tactic master-
fully employed by Hamas. Under the individualistic interpretation of ABP, if this
strategy makes it impossible to wage war without causing disproportionate harm
to civilians, then war should be avoided, effectively guaranteeing a swift and full
victory to the side exploiting this tactic. Such an outcome is deeply unjust.*® There-
fore, countries must be exempted from the requirement to consider the harm to
enemy civilians that results from their enemies’ cynical use of human shields.
(Note that I'm talking about collateral harm to enemy civilians, not intentional
harm, which remains categorically out of question, except in cases of ‘supreme
emergency’ which I cannot discuss here.’® Nowhere in his paper does McMahan
accuse Israel of deliberately targeting civilians.)

A rule-based understanding is appropriate for ABN as well. When your enemy
is merely preparing for war, or bragging about it, you are almost never permitted to
wage war in response, and are obligated to seek other resolutions. However, once
your enemy has mobilized its army and invaded your territory, or has started to fire
missiles at your towns, expecting you to refrain from responding until you explore
arange of other possibilities is unrealistic and renders just war theory irrelevant in
the real world. No country would abide by such a requirement, and, given its impact
on deterrence, it would be detrimental to world order if countries did. Aggressors

48 Elsewhere I develop further this idea with regard to in bello necessity, arguing that “if the
necessity condition required that each individual act of warfare be shown to be necessary, that
would make war practically impossible” (Statman 2011, 450).

49 It would be a paradigmatic example of what Smilansky 2013 has called ‘Teflon Morality,” that
describes the way people can keep doing wrong without being stopped.

50 See Statman 2006b; Benbaji and Statman 2019, 171-9.
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should realize that if they initiate war in violation of Article 2(4) of the UN Char-
ter, the countries they attack will have a right to respond by force immediately (as
outlined in Article 51), rather than hold off on military action until all non-violent
options are thoroughly explored.

I’'m not sure McMahan would accept this amendment to his theory. Be that as it
may, I suggest that this is the correct way to understand necessity and proportion-
ality at the ad bellum level. If countries face a threat of a significant unjust harm,
they have the right to disregard first-order considerations regarding the overall pro-
portionality of the war and to respond immediately with their military might to
avert the threat. Similarly, when confronted with such threats, they are required to
explore non-violent solutions only before the threat materializes. Once the enemy
attacks, they have a right to respond by force. In the immortal lines from The Good,
the Bad and the Ugly, ‘When you have to shoot, shoot. Don’t talk.’

This understanding of ABP and ABN clarifies why Ukraine’s war — and, a for-
tiori, Israel’s war — were morally justified. Both countries faced significant unjust
attacks and, therefore, had a right to defend themselves. Once attacked, they were
exempt from the obligation to assess the overall harms and benefits of the war, as
well as from the duty to delay their military response until all non-violent options
were exhausted.

6 Summary

The purpose of this paper was to criticize McMahan’s position about Israel’s war

in Gaza. Our disagreements are both philosophical and factual, which if often the

cases in debates in applied ethics. It might be helpful to briefly summarize them:

1. According to McMahan, in most cases, ABN would forbid going to war in
response to, for instance, a series of deadly missile attacks by one’s enemy,
because, in his view, it is almost always possible for a country to improve its
military technology and to develop better defensive strategies in order to pre-
vent further attacks. Even in response to a deadly ground invasion, war would
be unjustified because once the invaders are pushed out, defensive measures
should be opted for rather than offensive.

In my view, defensive measures alone will not suffice against an enemy
that is determined enough to attack you. Hence, countries are often allowed go
to war in response to such attacks, all the more so when the attacks are explic-
itly tied to a desire to destroy these countries and carry out acts of genocide.

2. According to McMahan, although legally a country would not be in the wrong
if it launched a war that could be expected to be disproportionate, morally it
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would. In my view, this requirement would be unworkable, unjust, and detri-
mental to deterrence. Hence, in line with the contractarian framework devel-
oped elsewhere (Benbaji and Statman 2019), the players on the international
plain exempt each other from trying to estimate how many casualties the war
will bring about, how culpable they are, how necessary it is to harm them,
and so on. They particularly exempt each other from considering the harm
to enemy civilians which is a result from their enemy’s deliberate strategy of
using civilians as human shields by intentionally placing its military facilities
and troops in residential areas.
I now turn to our main factual disagreements:

3. InMcMahan’s view, if Israel had refrained from going to war, instead focusing
on improving its defensive systems and taking steps to advance the two-state
solution, this would have been a more effective way of ensuring its security. In
my view, the opposite would have occurred. Hamas’s prestige would have sky-
rocketed among Palestinians after humiliating Israel and securing the release
of most Palestinian prisoners. Most Israelis living near the Gaza border would
not have returned to their homes, while Israelis elsewhere would have lived in
constant fear of missiles and terror attacks — which would only have increased.
Normal life in Israel — its economy, industry, culture, and tourism — would have
been severely disrupted.

4, McMahan contends that, despite Hamas’s long-standing refusal to recognize
Israel’s right to exist and the significant support it enjoys among Palestinians,
the best way to advance the two-state solution would have been to leave Hamas
with its political and military power — its missiles, rockets, tunnels, and so forth
— allowing it to reap the full fruits of its October 7 success. In my view, a peace-
ful solution to the Palestinian problem can only happen if Hamas is removed
from the equation.

5. McMahan also seems to underestimate the threat posed to Israel by Hezbol-
lah and Iran. In his view, refraining from war would not have increased the
danger Israel faces from the north. Contrary to that, in my view, Hamas not
facing severe consequences with its October 7 attack would have incentivized
Hezbollah to become more aggressive and to pursue its role in the shared goal
of destroying Israel.

6. McMahan seems to believe that if Israel had taken the required defensive steps
after October 7, the threat from Hamas wouldn’t have been that bad. But the
scale and savagery of the October 7 attacks made it clear that Hamas was seri-
ous in its threats to annihilate Israel and commit genocidal acts against its
residents. Further evidence of Hamas’s intent came from documents captured
in Gaza during the war, which deserve close reading (Rosset 2025). Hence, with
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all probability, Hamas, with the aid of Hezbollah, the Iranians and the Huthies,
would have made life in Israel unbearable had Israel avoided going to war.

Finally, the threat to Israel by Hamas and its allies was much more severe than that
posed to Ukraine by Russia, which was mainly to its territorial integrity, not to the
very lives of Ukrainians and to their basic human rights. The casualties in Ukraine’s
war have also been much higher than those in the Gaza war. Hence, to conclude, if
McMahan supports the former war, I can’t see how he can object to the latter.

Acknowledgments: For helpful comments on earlier drafts I'm indebted to Steve
de-Wijze, Azar Gat, Iddo Landau, and Saul Smilansky. Thanks also for Rotem Cohen
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