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Abstract: This article seeks to show that Israel’s war in Gaza in 2023 and 2024 has
been an unjust war because it has violated both the requirement of proportionality
and the requirement of necessity. The article explains the nature of proportion-
ality, arguing that the main form of proportionality in war is simply the limit to
the amount of harm inflicted on innocent people that can be justified either as the
lesser evil or, more plausibly, on the basis of the special relations between combat-
ants and their fellow citizens. The argument of the article is that, even on the basis
of assumptions about moral justification and the numbers of innocent people who
have been killed or saved by the war that are highly favorable to Israel, the war has
nevertheless been highly disproportionate and morally unnecessary.
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1 Introduction

The aim of this essay is to demonstrate that Israel’s continuing war in Gaza following
the murders by Hamas of more than 1,000 of its civilian citizens fails two of the three
important conditions of a just war. It is, therefore, an unjust war.

I'should, however, state at the outset what is, in any case, cbvious: that Hamas’s
war against Israel is also an unjust war, so that my larger claim is that the war in
Gaza is an unjust war on both sides.

While I believe that the Palestinians have claims of justice against Israel that
in radically different circumstances could together constitute a just cause for war,
other conditions of a just war by the Palestinians have always been absent. One

*Corresponding author: Jeff McMahan, Corpus Christi College, University of Oxford, Oxford, UK,
E-mail: jeff. ncmahan@philosophy.ox.ac.uk

3 Open Access. © 2024 the author(s), published by De Gruyter. This work is licensed under the Creative
Commons Attribution 4.0 International License.


https://doi.org/10.1515/auk-2024-2024
mailto:jeff.mcmahan@philosophy.ox.ac.uk

388 = . McMahan DE GRUYTER

reason why this is so is that any discriminate use of military force by Palestinians
against the IDF, rather than against Israeli civilians, would have had no chance of
military success. It would have caused harm but would have had only a negligi-
ble probability of having sufficient good effects to have morally outweighed the
bad. The forms of violent action of which Palestinians have been capable, such as
the murders and kidnappings of civilians on October 7th, have been impermissible
both because they have intentionally harmed people who were not morally liable to
those harms and because they have been ineffective and indeed counterproductive
for achieving the Palestinians’ just aims.

That acts of violence by Hamas have been counterproductive means that they
have violated the just war requirement of necessity, which holds that acts of vio-
lence can be permissible only if they are the morally best means of achieving a
just goal. While the Palestinians have all along had just goals, the means of achiev-
ing them that would have been — and still would be — morally best, because most
effective and least harmful to both Israelis and Palestinians, is systematic nonvio-
lent resistance. Israel has been the one country in the world against which tactics
of nonviolent resistance would have been most likely to be successful. This is in
part because of the collective history of so many of the Jews who sought refuge and
safety in Israel following the Nazi Holocaust. This history has disposed them to be
unusually sensitive to the claims of oppressed peoples, provided that those claims
are pursued nonviolently.

But Israel’s vulnerability to nonviolent action is also explained in part by its
having been, and to some extent continuing to be, dependent on financial and mil-
itary support from the US. Because the PLO and Hamas have repeatedly engaged
in acts of terrorism, Americans have tended to think of Palestinians as terrorists
rather than victims of injustice. Well-publicized acts of collective nonviolent resis-
tance would almost certainly have elicited the sympathies of Americans, rather
than alienating them, as Palestinian acts of terrorism have done. I believe it highly
likely that, if the Palestinians had been led by a Palestinian equivalent of Mohan-
das Gandhi rather than by Yasser Arafat, they would have had their own state many
decades ago.

2 The Requirements of Jus ad Bellum

According to the traditional theory of the just war, there are six conditions of jus ad
bellum - that is, six requirements that must be satisfied for a war as a whole to be
morally justified. These conditions are traditionally referred to as just cause, neces-
sity, proportionality, reasonable hope of success, right intention, and legitimate
authority.
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Iwill not consider the last three of these in their application to Israel’s Gaza war.
That a war must have a reasonable probability of success is, I believe, subsumed by
proportionality, which must take all relevant probabilities into account.

Right intention - the requirement that a war must be intended to achieve the
just cause — and, perhaps, not be intended to achieve other aims — is problematic
in various ways. One problem is that it presupposes some or other conception of a
collective intention, which must be a compound of normally varying and conflict-
ing individual intentions and therefore cannot have the same significance for the
permissibility of action that many believe individual intentions can have. Another
problem is that right intention may not actually be a moral requirement. If a war
would actually be a necessary and proportionate means of achieving a just cause, it
would be permissible for soldiers to fight in it even if the political leaders had only
self-interested intentions in ordering them to fight.

Finally, legitimate authority, which requires that war be initiated only by those
who have the appropriate moral or legal authority to do so, may also not be an
actual moral requirement; and in any case it is clearly satisfied in Israel’s Gaza war.

That a war must have a just cause seems obviously correct, though exactly what
constitutes a just cause is a matter of dispute. I think there is a clear sense in which
any just or good aim that could be achieved only by means of a war, the good effects
of which would morally outweigh the bad, can be a just cause for war. But, while
this may be a sufficient condition of a just cause, it is not a necessary condition. The
concept of a just cause allows that there can be a just cause that it would be either
unnecessary or disproportionate to pursue by means of war.

One common view is that only defense — self-defense by a state or people, or
defense by a state of another state or people — can be a just cause for war. Although
I think this view is overly restrictive, I will not challenge it here; for it is clear that
Israel has a right of defense against the murder, maiming, and kidnapping of its
citizens by Hamas, and thus in principle has a just cause for war against Hamas.
What I will dispute is the claim that Israel’s Gaza war (to which I will sometimes
refer as ‘the Gaza war’) satisfies the requirements of proportionality and necessity.
In developing my arguments, I will address some theoretical matters concerning
proportionality and necessity that have been insufficiently discussed in the philo-
sophical literature on the ethics of war.

3 The Requirement of Proportionality

Proportionality in the resort to or continuation of war is the requirement that the
bad effects of the war not be excessive in relation to the war’s good effects. There
is a parallel principle governing the conduct of war (jus in bello) that requires that
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the bad effects of each individual act of war not be excessive in relation to its good
effects. These simple claims obscure a range of complicated matters inherent in the
notion of proportionality, such as whether some good or bad effects are excluded,
whether some effects that do count are nevertheless discounted in certain condi-
tions, how the assessment of proportionality takes account of empirical and moral
uncertainty, whether the weight that an effect has in the assessment of propor-
tionality is affected by whether it comes about through an act or an omission, or
whether the effect is intended or merely foreseen, and so on.

Just as I am skeptical about whether there really is a requirement of right
intention, some just war theorists are skeptical about whether there is a require-
ment of proportionality. In an article about the Gaza war, Michael Walzer argues
that “proportionality is a fool’s game, more suited to propaganda than to rea-
soned judgement” (Walzer 2023). “Proportionality arguments,” he contends, are
now “being used to condemn whatever Kkilling the IDF is doing in the Gaza war. In
these condemnations, it seems clear that ‘disproportionate’ just means any number
that horrifies me.”

Walzer has two objections to proportionality. One is epistemic: “The numbers
are always disputed, and so is the balance of fighters to civilians.” The other is that
there is no one answer to “the critical question: proportional to what?”

To the military value of this Hamas communication center or that rocket-launching site or
weapons cache? To the contribution destroying such a target would make to an overall vic-
tory? To securing justice after the pogrom of October 7th? To the safety of the citizens of Israel?
To the deterrence of future pogroms? If I were speaking for the Israeli government, I think I
could argue, whatever the numbers, that they are not disproportionate to one or another of
these ends. But I don’t believe that arguments of this sort are morally serious. They are too
easy to make. (Walzer 2023)

Given the context, the phrase ‘whatever the numbers’ must refer to the number of
Palestinian civilians killed or injured. Unless Walzer is simply saying that there is
no number of Palestinian casualties that horrifies him, he is claiming that there is
no number that it would be disproportionate for Israel to cause as a side effect of
achieving the aims he cites. Although he says that the argument for this is easy to
make, I will argue that it is impossible to make.

The requirement that Walzer believes is morally serious is that Israel must not
‘intend to kill civilians. But morality requires more than that: Israel must intend not
to kill civilians. It must take positive measures to minimize the deaths it causes.’ Pro-
vided that, as Walzer believes, Israel does not intend to harm civilians and makes
reasonable efforts to avoid harming them, it is doing all that it is morally required
to do as it pursues its just cause.



DE GRUYTER Israel’s Invasion of Gaza, 2023-2024 = 391

This is false. Consider what Walzer would call a ‘domestic analogy.’ Suppose
that one innocent person’s only means of preventing another innocent person
from being murdered will almost certainly kill 100 (or 500, or 1,000...) innocent
bystanders as a side effect. It might be, for example, that the murderer happens to
be in the middle of a large group of people when he intends to shoot his victim, and
that the only weapon the third party can use to prevent the murder is a powerful
grenade. Suppose further that there was only one precaution the third party could
take, at some personal risk, to try to reduce the number of innocent bystanders
her defensive act would kill as a side effect, and that she took this precaution. Still,
despite her best efforts, her use of the grenade to save the one person kills all of the
100 bystanders.

This person’s defensive act was impermissible. But she did not intend the
deaths of the bystanders and did all she could to avoid killing them. The only expla-
nation of why her act was impermissible is that it was disproportionate. This is true,
I believe, even if the murderer had embedded himself in the crowd of innocent
people with the intention of using them as innocent shields.

Walzer thinks that Hamas’s embedding its members among the civilian popula-
tion shows that it uses Gazan civilians as innocent shields, and this, he thinks, shifts
the responsibility for their deaths from Israel to Hamas. Hamas may well try to use
civilians as shields. If so, this strategy does not work. Also, since Hamas members
cannot leave Gaza, which is densely populated with civilians, one wonders where
else can they embed themselves. Finally, even if they do use civilians as shields, this
cannot relieve Israel of responsibility for killing the shields. If a man who is intent
on murdering me holds an innocent person in front of him and I shoot through that
person to kill the murderer, that is no more justifiable, and may indeed be even less
justifiable, than killing an innocent bystander as a side effect of defending myself
would be.

We can imagine a similar example in the Gaza war. Suppose that a neutral
third-party intelligence officer stationed on the border between Israel and Egypt
learns that an IDF unit in Israel intends to launch a weapon that would strike a hos-
pital in Gaza in order to kill one Hamas militant who is sheltering there. But the
strike would also predictably kill perhaps as many as 40 patients and doctors as a
side effect, which the officer believes would be disproportionate. He has a weapon
that he intends to use to destroy the IDF weapon preemptively. He does not realize,
however, that his doing so would also kill well over 500 Israeli civilians. A neutral
observer can prevent the officer from using his weapon only by killing him. I suspect
that in this case Walzer would happily play the fool’s game by acknowledging the
permissibility of killing the officer to prevent him from killing a disproportionate
number of Israelis.
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One might expect Walzer to argue that, because Israel’s war is just, the inter-
vening officer would, by using his weapon, become a combatant in an unjust war,
and that would explain why his act should be prevented. But Walzer has denied
himself this option because he argues that combatants fighting in an unjust war
do nothing wrong provided that they obey the moral rules governing the conduct
of war. If the conduct of war is not governed by a requirement of proportionality,
Walzer’s principles seem to provide no basis for condemning the officer’s act.

4 Civilian Liability

My concern in this essay, as is usual in discussions of proportionality in war, is only
with harms inflicted on people who are innocent in the relevant sense — that is,
people who have not through their own action made themselves either deserving
of harm or morally liable to be harmed. Proportionality in the infliction of harm on
a person who is not liable to that harm is often referred to as ‘wide proportionality.’
It contrasts with ‘narrow proportionality, which is proportionality in the infliction
of harms on people who are morally liable to some degree of harm.

I will also generally assume here that all civilians are innocent in this sense.
I actually believe that this is false and that some civilians may be liable to small
harms and that a small number of others may be liable to serious harms. But
my assumption will be that there is a general and quite strong constraint against
harming civilians in war.

I have, however, heard a number of defenders of the Gaza war make claims
similar to that made by an Israeli academic with whom I had an exchange in a
podcast organized by the Jerusalem Post. During that discussion, she remarked, “I'm
not so sure that we can call most of them [Gazans] innocent people.” The view that
most Gazan civilians are not innocent people and are thus liable to attack is usually
based on the claim that many people currently in Gaza voted for Hamas in 2006 and
those who did not nevertheless continue to accept Hamas’s leadership.

As a general view, however, this is implausible. It implies that civilians of all
nations, including Israel, who might have some influence over their leaders are
morally liable to be subjected to attack, at least as side effect, if their nation fights
an unjust war. A less extreme view is that, even though civilians of a nation that
is fighting an unjust war are not liable to military attack, they are liable to lesser
harms because they share responsibility for their leaders’ action. On this view, most
Gazan civilians are liable to some proportion of the harm they might suffer as a side
effect, thus making it more likely that the total harm they might suffer is justified,

1 https://www.jpost.com/israel-news/article-792034.
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since the remainder that must be justified in some other way is a lesser harm. In
short, the harms that Israel has inflicted on Gazan civilians as a side effect are more
likely to be judged proportionate by a form of justification that takes account of
both civilian liability and certain other considerations that I will discuss in the next
section.?

The appeal to civilian responsibility and liability is, however, unlikely to add
significantly to any overall justification for the harms that Israel has inflicted on
Gazan civilians. One reason for this is that 47.3 percent of Gazan civilians are chil-
dren.® Another is that ordinary Gazans have far less influence over what Hamas
does than many other populations have over their governments. It is, of course,
true that some adult Gazans voted for Hamas in 2006, many because of their disen-
chantment with the corruption of the Palestinian Authority. But there have been no
elections since then. Moreover, given the conditions that Israel has imposed on Gaza
through the blockade, it was virtually inevitable that the most brutal members of
Hamas would achieve the greatest power. Thus, any Gazan man, and certainly any
Gazan woman, who might challenge or defy Hamas would do so at his or her own
peril.

The Israeli invasions of Gaza in 2008, 2012, 2014, and 2021 had taught Gazan
civilians that if Hamas kills Israelis, Israel will then kill far more of them and their
children in retaliation. It is hard to believe that many Gazans have welcomed these
recurring conflicts, which have achieved nothing for them other than destruction.
But, while it has been in their interest at each point to prevent Hamas from pro-
voking yet another series of hbombardments, they have obviously been unable to do
that.

This reasoning is reinforced by polls taken by Arab Barometer in Gaza between
September 28 and October 6, 2023. These revealed that, when asked how much “trust
they had in the Hamas authorities, a plurality of respondents (44 percent) said they
had no trust at all; ‘not a lot of trust’ was the second most common at 23 percent.”
That is, just before the war began, more than two-thirds of Gazans said they had
little or no trust in Hamas. Furthermore, “when asked what is the most effective
way for ordinary people to influence the government, a plurality said ‘nothing is
effective’.” Finally, “the majority of survey respondents favored a two-state solution
with an independent Palestine and Israel existing side by side” (Jamal and Robbins
2023). The percentages have of course changed since the Israeli invasion, but that
only adds to the evidence that the war has been counterproductive for Israel.

2 Compare what I have called a ‘combined justification,” which justifies some part of the harm
inflicted on a person on grounds of liability and then justifies the remaining part as the lesser evil.
See McMahan 2014, 134.

3 https://www.npr.org/2023/10/19/1206479861/israel-gaza-hamas-children-population-war-
palestinians.
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These percentages can be instructively compared with one result of a poll taken
in Israel in February of 2024: namely, that “68 percent of Israeli Jews oppose[d]
allowing food and medicine into Gaza,” knowing that those necessities could be pro-
vided to Gazan civilians only through Israel (Kristof 2024). Given (1) that Israeli cit-
izens have far more control over their government than Gazans have over Hamas,
(2) that the great majority of them have supported the war, and (3) that the Israeli
government has indeed intentionally impeded the provision of food, medicine, and
other necessities to the population of Gaza, those who hold Gazan civilians liable
to harms as side effects of the IDF’s defense of Israelis will find it difficult to avoid
the conclusion that Israeli civilians would be morally liable to even greater harms
as side effects of action necessary to prevent Gazan civilians from being starved or
killed through the deprivation of food or life-saving medicines — or indeed from
being killed or wounded by disproportionate acts of war by the IDF.

5 The Nature of Proportionality in War

There are various facts about wide proportionality that I should make explicit
before addressing questions about individual Israeli acts of war and about Israel’s
Gaza war as a whole. One of these is that proportionality in war is primarily a
constraint on the harms that combatants cause. Only rarely in war is there a propor-
tionality restriction on harms that combatants allow to occur. This is because there
is a constraint against harming innocent people but no corresponding general con-
straint against allowing people to suffer harm. This is in part an implication of the
common view that the reason not to cause a certain harm to an innocent victim is
stronger, other things being equal, than the reason to prevent an equivalent harm
for which one would not be responsible.

Second, proportionality in war is prospective — that is, it weighs the harms that
an act may cause against the harms it may prevent, or against benefits it may pro-
duce, taking probabilities into account. If a war or act of war were purely retribu-
tive, or were a matter only of reprisal, then proportionality would be retrospective —
thatis, it would weigh the harms a belligerent would cause against harms it had suf-
fered in the past. But I will assume, as I believe to be true, that neither war nor any
individual act of war can be justified as either retribution or a reprisal. (To say that
proportionality is prospective is not to deny that what wrongdoers have done in the
past provides evidence of what they may do in the future if not prevented.)

Third, wide proportionality in war, and in defensive harming generally, sen-
sitive to intention. This is one point on which I agree in substance with Walzer.
He believes that harms to innocent people that are intended as a means are more
seriously morally objectionable than equivalent harms that are unintended but
foreseen, or foreseeable, side effects. I would articulate this point by saying that
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the former harms have greater weight in the assessment of wide proportionality
than the latter.

Fourth, because wide proportionality is concerned only with harms to peo-
ple who are innocent in the relevant sense, the moral justification for harming
them must be entirely circumstantial, a matter of consequences alone. The stan-
dard form of moral justification for the infliction of harm on an innocent person is
a lesser-evil justification, according to which the harm is justified if it is necessary
to prevent other innocent people from suffering substantially greater harm. It is
because there is a constraint against harming that the harm prevented must be sig-
nificantly greater than that caused. This is the form of justification that applies in
the familiar Trolley case. The reason one is justified in diverting a runaway trolley
from a track on which it will kill five innocent people to a track on which it will kill
only one is that killing the one as a side effect is the lesser evil in the circumstances.

There is also what can be called a greater-good justification, according to which
harming an innocent person can be justified if it is necessary for conferring very
substantially greater benefits on other innocent people. This form of justification
is more demanding than a lesser-evil justification because, again, the reason not
to inflict a harm on an innocent person is stronger than the reason to confer an
equivalent benefit on an innocent person.

It may be that greater-good justifications are more important to the assessment
of proportionality in war than has hitherto been supposed. This is because it has
been assumed that the prevention of a killing is the prevention of a harm. But, apart
from any suffering that the victim might experience, the death of the victim of a
killing is not intrinsically bad for that person. According to the most widely-accepted
account of the badness of death — the ‘Deprivation Account’ — death is bad for a
person, or at least bad primarily, because it prevents that person from having the
benefits of continued life. Preventing a person from being painlessly killed does not,
therefore, prevent her from suffering an intrinsic harm.

There are, of course, no precise criteria for distinguishing between intrinsic
harms and intrinsic benefits. And ordinary language allows that one can ‘harm’ a
person either by causing something intrinsically bad to happen to her or by pre-
venting her from having something that would be intrinsically good for her. What
is important, however, is not how the word is used but that the moral reason not
to cause an innocent person to suffer an intrinsic harm is stronger than the reason
not to prevent a person from having an intrinsic benefit of equivalent magnitude.
This must be true if the widely accepted moral asymmetry between harming and
benefiting is not reducible to the moral asymmetry between doing and allowing.

But if to save a person’s life is to confer an intrinsic benefit rather than to
prevent an intrinsic harm, then the justification for causing innocent people to
suffer intrinsic harms as a side effect of saving other innocent people’s lives must
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be a greater-good justification, which, as I noted, is even more demanding than a
lesser-evil justification.

If correct, this is a surprising and important point; but this is not the place
to explore it in detail. We can largely avoid it here by comparing only the num-
ber of innocent people who are likely to be saved by some act or sequence of acts
and the number of innocent people who are likely to be killed as a side effect. We
thus compare the benefits to those saved with the benefits of which those killed
are deprived. The form of greater-good justification will therefore be different.
Depriving innocent people of benefits by killing them must be justified by the con-
ferral of greater benefits on other innocent people by saving them. We can then
suppose — not implausibly, but again for the purpose of argument — that the nec-
essary ratio of benefits conferred to benefits prevented is the same as the ratio of
harms prevented to harms inflicted that is necessary for a lesser-evil justification.
Indeed, since this assumption seems plausible, and also because virtually everyone
— whether correctly or not — regards even painless killing as an especially serious
harm, I will proceed as if the primary justification for killing innocent people as
a side effect of saving a greater number of innocent people is a straightforward
lesser-evil justification.

6 Permissible Partiality

Given this assumption, the four facts about proportionality I have cited together
suggest that wide proportionality in war is simply the limit to the harm to innocent
people that can be justified as the lesser evil when it is caused as a side effect of the
pursuit of a just cause by means of war or an act of war. But what is the ratio of harm
prevented to harm caused that is necessary for there to be a lesser-evil justification?
One piece of intuitive evidence is found in the Trolley case. The philosophers who
devised and have discussed this case presumably chose a ratio of five people killed
to one person saved because, acknowledging the constraint against harming, they
wanted an example in which Kkilling as a side effect would be just barely propor-
tionate and therefore just barely permissible. If so, they must have thought that a
ratio of four to one would be intuitively disproportionate, while a ratio of six to one
would be fairly clearly proportionate.

But is five saved to one killed the correct ratio for justifying the killing of inno-
cent people as a side effect in war? Is it, for example, proportionate and therefore
permissible for Israel to kill one innocent Gazan civilian as side effect of an act of
war only if that act can be expected to save the lives of at least five Israeli civil-
ians? Neither the members of the Israeli government nor the senior officers of the
IDF seem to believe any such thing. They seem to believe, on the contrary, that
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preventing the Kkilling of a single Israeli civilian can justify killing a substantial
number of Gazan civilians as a side effect.

According to two Israeli intelligence officers, the IDF “decided during the first
weeks of the war that, for every junior Hamas operative that” Israel sought to kill, “it
was permissible to kill up to 15 or 20 civilians.” If “the target was a senior Hamas offi-
cial with the rank of battalion or brigade commander, the army on several occasions
authorized the killing of more than 100 civilians” as a side effect of the attempt to kill
him (Abraham 2024). For the killing of 20 Gazan civilians to be justified as the lesser
evil, one must assume that any junior Hamas operative would, if not killed, have
killed more than 100 Israeli civilians. Since that is a wholly implausible assumption
to make, any attempt to defend these standards of proportionality in the killing of
innocent people must appeal to a form of justification that is more permissive than
a lesser-evil justification.

The Israelis’ assumption seems to be that combatants are justified in giving sub-
stantial priority to the lives of their fellow citizens over the lives of ‘enemy’ civilians
in the assessment of proportionality. Some philosophers have sought to explain the
permissibility of partiality more generally by appealing to what is variously known
as an ‘agent-centered prerogative’ or an ‘agent-relative permission.’ (Scheffler 1982)
This is a moral permission to give some degree of priority to one’s own interests or
concerns — that is, to give them greater weight than they have impersonally, or
greater weight than one is required to give to the equivalent interests or concerns
of others. It is hard to deny that there is such a permission in the case of choices that
are not governed by a moral constraint, such as a choice between saving one’s own
life and saving the lives of two strangers. But I doubt that there is an agent-relative
permission that overrides the constraint against harming. Suppose that the only
way that one can prevent oneself from being killed by a culpable attacker will not
only Kkill the attacker but also kill an innocent bystander as a side effect. I believe
that it would be impermissible, because disproportionate, to kill the innocent
bystander — though one would presumably be largely excused, or not blameworthy,
if one were to do so (for opposing views, see Davis 1984; Quong 2020). One has no
more moral reason to give priority to oneself than a stranger would have. Indeed,
the reason that a stranger would have to defend one from the unjust threatener is
a prima facie moral duty, whereas one’s own reason would, apart from any reason
concerned with the effects of one’s death on others, be prudential rather than moral.

There is, however, a related form of justification, grounded in relations that
people bear to one another, that I think can override the constraint against harm-
ing an innocent person even in the absence of a lesser-evil justification. Suppose
that one’s only means of preventing one’s child, either biological or adopted, from
being killed by a culpable attacker will unavoidably kill an innocent bystander as
a side effect. In this case, one has a moral reason to save one’s child that is much
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stronger than both one’s prudential reason to save oneself and one’s moral reason
to save a stranger. If one is permitted to kill an innocent bystander as a side effect
of saving one’s own child, it is not because one has an agent-relative permission to
give priority to those about whom one happens to care more. It is because of the
objective moral significance of the special relation one bears to one’s child, and the
duties grounded in that relation.

Whether it is permissible to kill an innocent stranger as a side effect of saving
one’s own child is controversial. I think it may well be, but I am not confident about
this judgment. And I doubt whether it could be permissible to kill two children as
a side effect of preventing one’s own child from being killed. Suppose, however, for
the sake of argument, that the parent-child relation is sufficiently morally important
to override the constraint against harming when it is necessary to kill two other
children as a side effect of preventing one’s own child from being wrongly killed.
Call this form of permission a special relations justification. It is far more permissive
than a lesser-evil justification. Whereas a lesser-evil justification may permit one to
kill one innocent person as a side effect of saving no fewer than five innocent people,
the special relations justification in this case permits one to kill two innocent people
as a side effect of saving only one. In this case, then, wide proportionality is the limit
to what can be justified on the basis of a special relations justification.

It is not obvious, however, how a special relations justification might apply to
the action of combatants in war. The amount of harm to innocent people that a
special relation between an agent and those he might defend can justify, beyond
what could be justified by a lesser-evil justification, is variable. It depends on the
nature of the special relation, some of which are morally far more important than
others. The parent-child relation is, perhaps, the paradigmatically morally impor-
tant special relation. It is capable of justifying more harm to innocent people than,
for example, the relation between a person and her neighbor;, other considerations
being equal. Similarly, the relation of co-nationality between a combatant and a
civilian whom the combatant does not know personally is not as significant morally
as the relation between a parent and child. Thus, even if a parent has a special rela-
tions justification for killing two children as a side effect of saving her own, it does
not seem that a combatant could similarly have a special relations justification for
killing two ‘enemy’ civilians as a side effect of saving a single fellow citizen who is
unknown to the combatant.

There is, moreover, a further question that I cannot address here, which is
whether the special relations justification that applies to combatants fighting in a
just war applies equally, or at all, to combatants fighting in an unjust war. But this
question need not be addressed here, as it may not arise when a war is unjust pre-
cisely because the harms inflicted on enemy civilians exceed those that could be
justified by a special relations justification if the war were otherwise just.
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One might argue here that an Israeli combatant is an agent of the Israeli state,
which has a duty to defend its citizens. The special relation in this case is thus not
co-nationality only but is also that of a professional defender and a person whom
the defender has a duty to defend. But it remains unclear how much this sort of
special relation can justify. A paid bodyguard also has a duty to defend his employer
against unjust threats but would not be justified in killing two innocent bystanders
— or even one innocent bystander — as a side effect of saving his employer’s life.

One might nevertheless argue that the duties of states are different, and
stronger. To test this supposition, suppose that an American soldier stationed in
Germany during the occupation following the Second World War were to see a Ger-
man criminal who was about to kill an American girl on the street. The only way the
soldier could prevent the killing would be to kill the criminal, but doing so would
unavoidably kill two German girls as a side effect. I cannot believe that the soldier’s
professional duty to defend Americans, together with his relation of co-nationality
with the American girl, could be sufficient to justify his killing two as a side effect
of saving one.

So far, then, I find little basis for the assumption that Israeli combatants have
a special relations justification that makes it permissible for them to kill two Gazan
civilians as a side effect of saving one Israeli civilian. I will nevertheless assume, for
the purpose of argument, that they have a special relations justification for killing
five Gazan civilians as a side effect of saving one Israeli civilian. This assumption
is far more permissive than a lesser-evil justification for killing an innocent per-
son, according to which one must save at least five innocent people to justify killing
one. It is also, as I have indicated, considerably more permissive than what could
reasonably be justified by appeal to the special relations between combatants and
their fellow civilian citizens.

7 Proportionality in the Gaza War

7.1 Proportionality in Jus in Bello

One act of war, or mission in the war, that has been celebrated as a great triumph
in Israel is the rescue of four Israeli hostages from the Nuseirat refugee camp in
June 2024. I write ‘rescue’ rather than ‘saving’ because it is not certain that the four
hostages would have been killed had the operation not been carried out. There were
other means of attempting to achieve their release.

The Israelis and the Palestinians of course give different figures for the number
of Gazans killed and injured during the rescue. The Gaza Health Ministry says that
274 Palestinians were killed and around 700 injured. A spokesperson for the IDF
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says that fewer than 100 Palestinians were killed. Because the IDF did not linger to
count the bodies or visit the hospitals after extracting the hostages, I believe that
the figures given by the Health Ministry, which are supported by testimony from
physicians from Doctors Without Borders who were working at Al-Agsa hospital,
are closer to the truth. For the purpose of argument, assume that the rescue killed
200 Palestinians and wounded another 500. Assume further, with the same caveat,
that 50 of those killed and 100 of those wounded were Hamas militants, so that the
rescue killed 150 Gazan civilians and wounded another 400.

On these assumptions, which are highly favorable to Israel, 37 Palestinian civil-
ians, including a number of children, were killed, and 100 more were wounded,
as side effects of reducing the duration of each adult hostage’s captivity and sub-
stantially reducing the probability that that hostage would be killed. It seems to me
deeply implausible to suppose that this ratio of bad effects to good effects could be
justified by the special relation that the state of Israel bears to its citizens. To appre-
ciate just how permissive the presumed special relations justification is, imagine
what the average Israeli might judge to be the number of innocent Israelis whose
probability of being killed would have to be substantially reduced for there to be a
lesser-evil justification for killing only one Israeli child as a side effect.

7.2 Proportionality in Jus ad Bellum

We can turn now to the Gaza war as a whole. As I am writing (as it happens, on
October 7,2024), the generally accepted casualty figures for Palestinians are approx-
imately 42,000 killed and 95,000 wounded. Of the 42,000 killed, at least 16,000 are
generally thought to have been children.* To assess whether these casualties have
been proportionate in the wide sense, it is essential to determine how many of the
victims have been Hamas militants and how many have been innocent civilians.
This information is at present impossible to obtain and will remain uncertain. The
best one can do is to make the most reasonable estimates possible.

I will, however, work with estimates that I believe are unreasonable — unrea-
sonable in that they are unrealistically favorable to Israel. I begin with figures given
on February 29, 2024, by both the Gaza Health Ministry and the IDF. On that day, the
Health Ministry stated that 30,035 Gazans (which I will round down to 30,000) had
been killed. According to the IDE, ‘over 13,000 Hamas militants had been killed at
that point. Two Israeli writers cite these figures and observe that, although they are
skeptical of the Health Ministry figure, they will grant it for the sake of argument,

4 “One year on, Israel remembers its victims and intensifies airstrikes,” The Guardian, October
7, 2024. https://www.theguardian.com/world/2024/oct/06/israel-escalates-bombing-gaza-lebanon-
iran-threat.
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and then comment that “if ... we believe Hamas, it behooves us to believe Israel
t00.” (Cohen and Samet 2024)

They cite these figures to rebut the charge that Israel has been guilty of geno-
cide. If 13,000 of the 30,000 Palestinians killed by the IDF had been members of
Hamas, the ratio of civilians to combatants killed would be consistent with the sup-
position that the killings of civilians were unintended side effects, but not with the
supposition that Israel intended the deaths of the civilians as part of a campaign
of genocide. This inference could be challenged by pointing out that if Israel were
intent on genocide, it would have to conceal that aim, and so would be required
to present the impression that its killings of civilians were mere side effects. As
Michael Walzer comments, Israel “loses politically on account of the civilian deaths
it causes” (Walzer 2023). I will not, however, pursue this matter.

According to these figures, at the end of February 2024, 57 percent of the Pales-
tinians who had been killed were civilians and 43 percent were Hamas militants.
On the reasonable assumption that the percentages have not changed significantly
between then and now, we can infer that, of the 42,000 Palestinians killed over
the past year, 24,000 have been civilians and 18,000 have been Hamas militants.
And, on the equally reasonable assumption that the percentages of people wounded
mirror those of people killed, we can further infer that, of the 95,000 Palestinians
wounded over the past year, 54,000 have been civilians and 41,000 have been mem-
bers of Hamas. Adding together the numbers for the Hamas militants, we arrive
at the figure of 59,000 members of Hamas either killed or wounded. The generally
accepted figure for the number of Hamas militants before the war began is 40,000.
On the foregoing assumptions, then, there have been 19,000 more casualties among
Hamas militants than there are Hamas militants.

One can attempt to render this coherent by assuming that, for example, one-
third of the Hamas militants who were killed — 6,000 — had been wounded at some
time before they were later killed. On that unrealistic assumption, there have been
35,000 woundings of 22,000 Hamas militants who have not been killed. Thus, assum-
ing the percentages accepted by the Israeli writers, of the 40,000 Hamas militants
at the beginning of the war, 6,000 have been wounded and later killed, 12,000 have
been killed without having previously been wounded, and, on the assumption that
none have been wounded more than twice, 22,000 have been wounded once, 13,000
have been wounded twice, and not one has escaped being killed or wounded. To
appreciate how implausible this is, bear in mind that the wounds counted in these
figures are not mere cuts and bruises. They are wounds of a kind that require that
the victim be taken to a hospital or other medical facility for treatment; otherwise,
the wounds would be unknown to the physicians and medical officials who have
reported them.

Because the figures provided by the Gaza Health Ministry and the IDF together
have these implausible implications, at least one set of figures must be wrong. The
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figures provided periodically by the Health Ministry are widely accepted as not
having been distorted for propaganda purposes. They are, as I noted, compiled
by staff in medical facilities, not by Hamas militants. Indeed, independent medi-
cal researchers writing in The Lancet in July 2024 argued that at that time it was
likely that as many as 186,000 Gazans had been killed (Khatib, McKee and Yusuf
2024). So, if anything, the figures given by the Health Ministry are likely to be signif-
icant underestimates. The figures provided by the IDE, by contrast, rely on reports
by members of the military, who often do not remain at the scenes of battle to exam-
ine the bodies of all those they have killed or injured to attempt to verify whether
their victims were militants or civilians. There is, moreover, ample evidence to con-
firm that IDF soldiers often tend to assume that virtually any young adult male who
is anywhere near where they are operating is a militant. This tendency was demon-
strated most vividly in December 2023, when an Israeli sniper killed three young
men who came near an IDF position, even though they were carrying a white flag
and were shirtless to show that they were unarmed. They turned out to be Israeli
hostages who had somehow escaped from their captors.

Having shown that the figures for deaths and injuries that I am using are highly
unrealistically favorable to Israel, I can now proceed with the assessment of wide
proportionality in Israel’s Gaza war. What we have so far are estimates of the num-
ber of Gazan civilians who have been killed (24,000) or injured (54,000) since the
war began a year ago. I am also assuming that they have been harmed in these ways
as unintended side effects of attacks on military targets rather than intentionally.
But, because wide proportionality in a just war is prospective, we must also have
an estimate of the good effects that the war can reasonably be expected to have — in
this case, the number of Israelis who have been prevented by the war to date from
being killed or injured by Hamas.

The attempt to determine the best estimate requires us to make some assump-
tions about what Israel might have done to protect its citizens if it had not fought
this war. Here are some suggestions of what Israel could have done in the immediate
aftermath of October 7 if it had not invaded Gaza.

1) Strengthen the barrier between Gaza and Israel.

2) Indefinitely deploy far more combat-ready forces on the Israeli side of
that barrier. Units that could be redeployed there include those currently
deployed in the West Bank where their mission is to protect the settlers
who are engaged in violently dispossessing shepherds, farmers, and other
Palestinians who live there.®

3) Continue to strengthen the Iron Dome missile defense system.

5 For a harrowing account based on personal experience, see Shulman 2018.
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4) Repair the intelligence systems that failed to provide adequate warning
on October 7 — and ensure that the government is more attentive to the
intelligence it receives.

5) Begin to work in closer cooperation with Egypt to prevent the smuggling
of components of missiles into Gaza.

6) Temporarily station UN or other international peacekeeping forces in
Gaza and the West Bank, particularly near the borders with Israel.

7) Begin to dismantle the blockade of Gaza.

8) Begin the gradual withdrawal of most of the half a million Israeli settlers
in the West Bank and offer the settler infrastructure to the Palestinians
— perhaps with the exception of some of the settlements along the border
with Israel.

9) Begintoworkin good faith toward the establishment of a Palestinian state
in the West Bank and Gaza, with East Jerusalem as its capital.

If Israel had implemented even some of these measures, Hamas would have been
unable, either physically or politically, to kill or injure more than a very small num-
ber of Israelis. Even though Israel had pursued none of these obvious measures
prior to October 7, the 6,000 Gazans, including 3,800 trained and armed Hamas
fighters, were able, during many hours of rampaging largely unopposed through
southern Israel, to kill only 695 Israeli civilians, 373 Israeli security personnel, and
71 foreigners.S Even if only the first four or five of these measures had been imple-
mented after October 7, Hamas would then have been unable to kill anywhere near
as many innocent people as it killed on that day. Indeed, the Israeli philosopher Nir
Eyal contends that, if Israel had not launched “a full-scale war” but had merely bet-
ter protected its border, “Hamas would occasionally kill a few soldiers before an
attempted incursion would be thwarted, or a few extra civilians from potentially
worse missile attacks.” He concludes that he “would not be surprised if the ratio” of
Gazan civilians who have been killed in the war to Israeli civilians who have been
saved by it “is 10,000 to 1.” (Eyal 2023)

But rather than trying to produce an estimate of the number of Israelis who
would have been killed by Hamas if the Gaza war had not been fought, we can
instead ask what this number would have to be for Israel’s war to be proportionate
in the wide sense. At the end of the previous section I said that I would assume
that Israel has had a special relations justification for killing five innocent Gazan

6 The Times of Israel August 31, 2024: https://www.timesofisrael.com/liveblog_entry/doubling-
previous-numbers-report-says-6000-gazans-including-3800-trained-hamas-terrorists-broke-
into-israel-on-oct-7/; and ‘Israel social security data reveals true picture of Oct 7 deaths,” France
24, December 15, 2023. https://www.france24.com/en/live-news/20231215-israel-social-security-data-
reveals-true-picture-of-oct-7-deaths.
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civilians as a side effect of saving just one Israeli civilian. As I explained earlier; that
would be an implausibly permissive ratio of killed to saved even in the case of the
morally most important special relation, whatever that is. But I grant it for the sake
of argument.

On the assumption — again unrealistically favorable to Israel — that the IDF has
killed only 24,000 Gazan civilians since the war began a year ago, and also assum-
ing that Israel has had a special relations justification for killing five Gazan civilians
for every Israeli civilian it has prevented Hamas from killing, the number of Israeli
civilians Hamas would have had to kill for Israel’s war to be proportionate in the
wide sense is 4,800. In the four previous short wars that Israel has fought against
Hamas between 2008 and 2021, Hamas was able to kill a total of 27 Israeli civilians.’
And the absence of elementary precautions that could have been taken prior to
October 7 make it clear that no one in the Israeli government thought at that time
that Hamas would be able to kill more Israeli civilians than it had been able to kill
in the past. And the great majority of the killings on October 7 could clearly have
been prevented if sufficient standing forces had been stationed at intervals along
the border. It therefore seems that the probability that Hamas could, in the foresee-
able future, have killed even close to 4,800 Israeli civilians if Israel had not gone to
war is negligible. If that is correct, then the war has been disproportionate even on
the basis of assumptions that are all highly favorable to Israel.

Throughout most of the war various apologists for Israel’s war have claimed
that it has been intended to achieve good effects in addition to defense against
Hamas, and that if these effects are taken into account, the war will be seen to be
proportionate. These good effects consist in the deterring of Hezbollah, Iran, and
other regional enemies from attacking Israel, for fear that Israel will do to them
what it has done to Gaza. Appeals to these claims have waned, however, since the
slaughter in Gaza provoked rather than prevented the conflicts that are now begin-
ning between Israel and Hezbollah in Lebanon and Israel and Iran. But this argu-
ment was problematic even before it was refuted by recent events. If the destruction
in Gaza hasbeen intended in part as an implicit threat to cause comparable harm to
Lebanese or Iranian civilians if Hezbollah or Iran were to attack Israel, then Israel
has been using the killing of civilians and the destruction of the civilian infrastruc-
ture in Gaza as a means of attempting to deter others, for whose action civilians in
Gaza bear no responsibility. This is terrorism.

7 https://enwikipedia.org/wiki/Gaza%E2%80%93Israel_conflict.
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8 Necessity

Not only has Israel’s war been highly disproportionate in the wide sense; it has also
been unnecessary in the just war sense, in that there were morally far better means
of ensuring Israel’s security, the most important of which are listed in the previous
section. A strong case can be made that the war has been not only less effective than
those listed means but also counterproductive, even with regard to the immediate
aim of preventing more Israelis from being killed by Hamas. According to the Israeli
authorities, 730 IDF soldiers and 67 Israeli police officers have been killed in the war
as of early October 2024.8 Also, given the amount of physical devastation in Gaza,
it would be surprising if there were no Israeli hostages buried beneath the rubble
along with countless Gazan civilians. Other sources indicate that the total number
of Israeli civilians killed in the war up to October 4th is 915.° It is highly doubtful
that Hamas could have killed so many Israelis had Israel implemented even the first
few of the defensive measures in the list above rather than invading Gaza. If that
is right, the war has resulted in the deaths of more Israelis — none of whom would
have been combatants had the invasion not occurred — than would have been killed
by Hamas had those defensive measures been implemented without the invasion.

Another respect in which the war has been counterproductive is that it has
vastly exacerbated the grievances that Palestinians have against Israel, as well as in
many cases the hatred they feel for Israelis. Even if ‘only’ 24,000 Palestinian civilians
have been killed by Israel, and even if fewer than 16,000 of those have been children,
and even if only 54,000 adult civilians and children have been wounded, there are
vastly more who are the bereaved or devastated parents, children, spouses, siblings,
and friends of those victims. It would be noble of them if these people — probably
well over a million — were not motivated to seek retribution; but few of us are that
noble. It is likely that for every Hamas militant Israel kills, many more young men
inflamed by hatred will be recruited to Hamas or to whatever organization might
emerge in its place.

The alternative measures would have been much less costly to Israel in eco-
nomic and diplomatic or reputational terms as well as. And it is not as if these
alternatives were morally optional. The first five in the list above were duties that
the state owed to its own citizens — duties the government violated because of the
complacent belief that Israel could continue indefinitely to suffer small attacks by
Hamas that would kill a few civilians, to which it would respond with far greater

8 The Times of Israel, October 8, 2024. https://www.timesofisrael.com/authorities-name-44-
soldiers-30-police-officers-killed-in-hamas-attack/.

9 https://en.wikipedia.org/wiki/Casualties_of_the_Israel%E2%80%93Hamas_war#cite_note-19.
See especially note 19. (Accessed October 9, 2024).
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violence, thereby keeping Hamas at bay for some further years until the next small
attack occurred. The last few measures on the list above are duties that Israel has
owed to the Palestinians.

I cannot, of course, prove any of the foregoing counterfactual claims. They are
necessarily speculative. But if I am right that the fulfilment of the state of Israel’s
duties to its citizens and to others would have been more effective in protecting the
lives of Israelis than a war that has killed and wounded tens of thousands of Gazan
civilians, it is close to a necessary truth that Israel’s fulfilment of its duties would
have been a morally better means of achieving its just cause than the war has been.

One final comment about the requirement of necessity. Like the requirement of
proportionality, necessity is, in its normal application, prospective. But, in an impor-
tant article, the Israeli philosopher Daniel Schwartz has shown that necessity has a
neglected retrospective dimension as well (Schwartz 2020). Suppose, he argues, that
an innocent person is threatened by a murderer. This person can safely flee and
have the murderer arrested. But she instead intentionally eliminates the option of
retreating from the confrontation. She now has only two options: kill the murderer
or be killed by him. Killing was unnecessary but she has wrongly made it now nec-
essary. This complicates the question whether it remains permissible for her to kill
the murderer in self-defense. More importantly for our purposes, it surely dimin-
ishes the amount of harm that it would otherwise have been permissible for her to
cause to innocent bystanders as a side effect of her own self-defense. Since I believe
that the threat to Israel from Hamas could have been largely prevented if, in the
past, Israel had fulfilled its duties of justice to the Palestinians, I also believe that
the retrospective dimension of the requirement of necessity is highly important in
understanding the morality of the Gaza war. But this is too complicated an issue to
explore here.1°
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