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        What might pique the interest of a modern historian when it comes to Hammurapi? Old Babylonia is, of course, far outside my area of expertise. From this project however, as well as from previous ones, I have learned that the exploration of ancient pasts and the ways that societies engage with previously unknown periods of human history can be highly revealing from the perspective of modern history. The idea of delving deeper into the German fascination with an ancient Babylonian king originated from a friendly invitation by Paul Michael Kurtz to present a paper at a wonderful workshop on German constructions of biblical law since the late eighteenth century, which he organised at the University of Cambridge during the hot summer of 2019. Having completed another project that led me away from the history of Ancient Near Eastern Studies to the history of Egyptology and art history, my position at the Einstein Center Chronoi allowed me to revisit and further develop the ideas I had outlined in Cambridge.

        Understanding the intensive scholarly and public debates in Germany that followed the 1902 discovery of the famous stele inscribed with the Code of Hammurapi requires a consistent interdisciplinary perspective. Discursive explosions such as this cannot be reduced to developments within the field of Ancient Near Eastern Studies alone, nor can they be explained solely by their cultural or political context in the sense of a vague zeitgeist. At Chronoi, I was fortunate to be able to discuss my ideas with friends and colleagues in the field of Assyriology and to undertake the present project as part of a wider Chronoi exploration entitled “The Multiple Lives of Hammurabi”, which investigates the perception of Hammurapi and his era at various later points in history and within different cultural contexts. In December 2024, we presented our ideas at an international conference organised by my Chronoi colleague Cinzia Pappi and Nicola Laneri (University of Catania), held on the occasion of the opening of the exhibition Da Babilonia a Baghdad: Sulle tracce di Hammurabi at the University of Catania. The 16th Melammu Symposium, organised by the DFG-Kollegforschungsgruppe “Rethinking – Governance in the Ancient Near East” in July 2023, had also provided me the opportunity to discuss my ideas surrounding the concept of “enlightened absolutism” as regards modern representations of ancient Near Eastern rulers.

        I am grateful to the Executive Board of the Einstein Center Chronoi for including this monograph in the Chronoi book series. Furthermore, I would like to express my sincere thanks to all of my colleagues from Ancient Near Eastern Studies who have brought me closer to a field that seems so far removed from my own. In this respect, I am especially grateful to Cinzia Pappi and Eva Cancik-Kirschbaum, with whom I worked on “The Multiple Lives of Hammurabi”. Dominique Charpin, Sophie Cluzon, Paul Delnero, and Sue Marchand also contributed helpful information and insights to this book. I fondly remember the lively conversations I had with Christian W. Hess about German ancient Near Eastern scholars at the turn of the twentieth century and the strange quirks they sometimes displayed. I clearly recall him encouraging me to choose the debate about Moses and Hammurapi as the topic for the Cambridge workshop. Sadly, he is no longer with us to witness the outcome. Finally, I would like to thank the entire Chronoi team for the inspiring time we spent together, as well as the fellows of the Center whom I had the pleasure of getting to know during my time at Chronoi.

        Felix Wiedemann, July 2025
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          Introduction

        

         
          In the spring of 1903, the popular Munich magazine Jugend, which gave its name to an entire artistic movement that dominated the decorative arts at the turn of the century – Jugendstil (Art Nouveau) – published a highly complex cartoon entitled Eine Babel-Bibel-Allee (fig. 1

          
            [image: ]
              Figure 1  The cartoon “Eine Babel-Bibel-Allee” was published in 1903 by the journal Jugend.

          
          ).1 The title alluded to the so-called Babel-Bible controversy, which engrossed the German public during those months. A year earlier, the Berlin Assyriologist Friedrich Delitzsch (1850 – 1922) had given a public lecture on the question of how much the Bible owed to ancient Mesopotamia, which many Christians and Jews perceived as an open attack on the Old Testament respectively the Hebrew Bible. In a second lecture in January 1903, the Assyriologist sharpened his thesis, while his antisemitic motives, already present in his first lecture, became increasingly apparent.2 What made the lectures a true scandal was the presence of an illustrious audience of cultural and political celebrities, including Kaiser Wilhelm II (1859 – 1941).3 The cartoon features the most prominent names present in the debate, without distinguishing between mythical and historical figures and the actual protagonists involved. It ironically suggests placing stelae for each of them along Berlin’s significant east-west axis (today Straße des 17. Juni), another contentious topic in contemporary discussions. Thus, we find Delitzsch himself, the theologian Adolf von Harnack (1851 – 1930) and the German-British antisemitic ideologue Houston Stewart Chamberlain (1855 – 1927) alongside Abraham, Moses (both of whom are portrayed in a clearly antisemitic manner), Homer, and Kaiser Wilhelm I (1797 – 1888), the grandfather of the Kaiser and the first ruler of the newly founded Reich.4
 
          Against the backdrop of the contemporary debate, the appearance of most of these figures in a cartoon is not surprising. However, the figure on the first stele in the row is particularly significant: it is King Hammurapi of Babylon, ruler of the Old Babylonian Kingdom from c. 1792 to c. 1750 BC.5 While the other characters were likely recognisable from the historical canon or everyday politics, Hammurapi was almost entirely unknown beyond the niche field of Assyriology before 1900. Unlike other rulers from the ancient Near East, such as the Neo-Babylonian king Nebuchadnezzar or the Assyrian ruler Sargon II, he was not mentioned in the Bible or by the ancient Greek writers; even Assyriologists had only come across his name a few decades before. The Old Testament scholar Rudolf Kittel (1853 – 1929) may have exaggerated when he claimed that the Babylonian king was discussed “in trains and cafés” during the late Wilhelmine era, but there can be no doubt that Hammurapi emerged as an important historical reference in the first decade of the twentieth century, with his fame seemingly taken for granted even by cartoonists.6
 
          Hammurapi’s comet-like rise to modern fame can be traced back to one of the great moments in the history of archaeology and Ancient Near Eastern Studies, which took place in December 1901: Three weeks before Delitzsch gave his controversial first lecture on Babylon and the Bible French archaeologists excavating the ancient site of Susa in southern Iran came across a remarkable object, a fragment of a black basalt stone covered with text in small cuneiform signs rendering the Akkadian (Babylonian) language. One month later in January 1902, two more fragments were found, thereby completing one of the most important archaeological discoveries from the ancient Near East, the Stela of Hammurapi, now housed in the Louvre in Paris. Originally erected in the southern Babylonian city of Sippar, it was probably taken by the Elamites to their capital, Susa, when these arch-enemies of the Babylonians sacked the region in the twelfth century BC.7 The stele is probably a replica of an original that was likely erected in the Great Temple of Marduk in Babylon, and fragments from other stelae suggest that there were additional replicas in other locations.8 The cuneiform inscriptions covering the entire object soon revealed a table of around one hundred laws and regulations, framed by a prologue and epilogue in which the king addresses the reader directly.9 Until that moment, the only evidence for Old Babylonian law were fragments of later copies.10 In contrast, the law collection that had now come to light, probably issued near the end of Hammurapi’s reign, was almost completely intact. For this reason, the text became known as the ‘Code of Hammurapi’, widely considered at the time to be the oldest written law in human history (fig. 2

          
            [image: ]
              Figure 2  The Stele of Hammurabi, which features the famous 'Code', was discovered by French archaeologists in the winter of 1901/1902. It is currently on display at the Louvre Museum in Paris.

          
          ).11
 
          Vincent Scheil (1858 – 1940), a French Assyriologist and member of the Susa expedition, immediately recognised the importance of the find and began translating the cuneiform text at a breathtaking pace. His French translation was published in summer 1902, only a few months after the object was excavated.12 Translations into other modern languages followed apace: the Berlin Assyriologist Hugo Winckler (1863 – 1913) published a German version in his journal Der Alte Orient that very same year, and the first English translation, by Robert Francis Harper (1864 – 1914), followed in 1904.13 Two years later, the Orientalist Felix Peiser (1862 – 1921) and the legal historian Josef Kohler (1849 – 1919) issued the first of a series of volumes on the Laws of Hammurapi – including a new critical edition, transcription and translation of the famous code and other Old Babylonian legal documents.14 With the second volume, Peiser was replaced as editor by Arthur Ungnad (1879 – 1945); after Kohler’s death in 1919, the final volume was co-edited by Paul Koschaker (1879 – 1951) the leading historian of ancient Babylonian law in the inter-war period.15 While this became the standard scholarly reference edition, Scheil and Winckler also published the first popular – French and German – versions of the Laws of Hammurapi for what was commonly called the educated public.16
 
          The rapid dissemination of the text of the Code of Hammurapi was accompanied by an extensive scholarly and public debate on the significance of this new find, particularly for the history of civilisation, the history of law, and the history of religion. Looking at this debate, to which the present monograph is devoted, one is immediately struck by the deep fascination of contemporary Germans for the Old Babylonian king. Hardly any author portrayed Hammurapi in a negative light, and no one employed the stereotype of ‘oriental despotism’ to characterise his reign.17 Instead, he was typically depicted as a modern ruler, often compared to other admired leaders in German and European history, such as Charlemagne or Frederick II (1712–1786) of Prussia (Frederick the Great). One of Hammurapi’s greatest admirers was the Kaiser himself, as evidenced by a small book on kingship in ancient Mesopotamia that he wrote towards the end of his life during his Dutch exile.18 But already shortly after the discovery of the stela, he had expressed his enthusiasm for Hammurapi in his correspondence with Chamberlain. Certainly not least to flatter the emperor, the ideologue joined the chorus, lamenting “every page of paper that is not devoted” to the “sympathetic monarch” of ancient Babylonia.19
 
          In other countries too, the sensational discovery of the stele attracted considerable attention and debate. However, as I aim to demonstrate in this work, the German discourse on Hammurapi had some peculiarities. While British, American and French scholars were concerned with similar issues – notably the relationship between Babylonian and biblical law – there was neither comparable public attention nor such a political dimension to the debate. Above all, the German romance with Hammurapi was characterised by an admiration and sympathy for the Old Babylonian king that had no parallel in Britain, the USA or France (even though the stele was excavated by French archaeologists and transported to the Louvre).20 Major discursive events, such as the Babel-Bible controversy, which had no counterpart in other countries, certainly contributed to – or even triggered – the Hammurapi hype and can hardly be separated from it. The same applies to the great German excavation in Babylon, which had begun only a few years earlier. (It should be noted that, the fact that twelve hundred years separate the Old Babylonian and Neo-Babylonian periods, the latter of which was then coming to light through excavation, was not widely registered in public perception). However, as I hope to demonstrate, the debate surrounding Hammurapi had several specific features and cannot be reduced to either the Babel-Bible controversy or the broader German ‘Babelomania’ of the early twentieth century. It should instead be analysed against the backdrop of the specific discourses prevalent during the Wilhelmine era.21
 
          In the heyday of nationalism and race theory, positive references and identifications with particular historical figures were often based on imagined common descent or supposed direct historical connections. It is all the more surprising that such claims did not play a central role in the admiration of Hammurapi; even racial ideologues like Chamberlain did not care that the Babylonian king was not of Indo-Germanic or Aryan origin, but rather Semitic, according to contemporary racial categories.22 Much more crucial to the German romanticised view of Hammurapi than race were contemporary conceptions of history, law, and religion, which stood to be either confirmed or challenged by the discovery of the Old Babylonian law collections. Late nineteenth and early twentieth century Germany witnessed significant discursive shifts and transformations in all of these subject areas. The modern “regime of historicity” described by the French historian François Hartog some years ago has always been less dominant than this phrase suggests.23 Already during the so-called “crisis of historicism” at the turn of the century, ideas of historical continuity, progress, development, or evolution – usually considered constitutive of modernity – became increasingly implausible and were partly replaced by alternative conceptions.24 The discovery of an almost unknown period of civilisation, which embodied less of ‘eternity’ (a trope commonly applied to ancient Egypt) than ‘modernity,’ contributed to these debates and even accelerated the dissolution of older concepts.
 
          The fact that Hammurapi was a historically attested ruler, whose deeds could be narrated like those of other so-called ‘great men’ was crucial in this respect and had obvious political implications. As we shall see, the debate about the Old Babylonian king in many ways reflected the political and legal discourse about the (unclear) constitutional position of the German emperor, triggered not least by the autocratic behaviour of a monarch who positioned himself within a tradition of divine rulers that he traced back to none other than Hammurapi. A similar idea was the linking of Hammurapi and selected rulers of other epochs under the conceptual framework of ‘enlightened absolutism’, initially introduced to characterise the reigns of Prussian and Austrian kings in the eighteenth century. Although the enlightened kings were seen as initiators of progress and modernisation for their countries, crucially they ruled without constitutional constraints. The question of governmental constitutions however, was linked to the broader concept of the rule of law, or Rechtsstaatlichkeit, in imperial Germany. The leading schools in the philosophy and history of law, such as natural law theory, Kantian rational law, neo-Hegelianism, and legal positivism, all attempted to claim the stele of Hammurapi for their own approach. In this context, the ancient law code played a central role, as it challenged assumptions about the history of law and the relationship between positive (written) law and customary (unwritten) law. This also raised the question of the general relationship between law and morality (or Sittlichkeit), a central issue in modern legal philosophy since the eighteenth century, marked in the German tradition by the opposing positions of Immanuel Kant (1724–1804) and Georg Wilhelm Friedrich Hegel (1770–1831).
 
          As we shall see, the Code of Hammurapi was employed as a historical reference for various, even contradictory, arguments in this regard. The ethical aspect was, of course, closely linked to the question of the religious basis of law. However, in the case of the Code of Hammurapi, the historical-religious question of the relationship between Old Babylonian and biblical law was far more significant. This issue became particularly contentious during the Babel-Bible controversy, as the apparent parallels between the two seemed to support Delitzsch’s arguments and were thus perceived by conservative Christian and Jewish scholars as a threat to the belief in the revelation of biblical law. As a consequence, an intense debate ensued on the relationship between Hammurapi and Moses. This is usually treated by modern scholars such as Klaus Johanning, Yaakov Shavit and Mordechai Eran as a subchapter of the Babel-Bible controversy.25 However, despite the obvious parallels, ‘Moses vs. Hammurapi’ became a debate in its own right, rather than just an offshoot of the discourse surrounding ‘Babel and Bible’.26
 
          In contemporary Germany, all debates about the relationship between Babylonia and the Bible involved the purported heirs of the ancient Israelites, the modern Jews, as is evidenced by the clearly antisemitic stereotypes in the cartoon. As a result, antisemitic motifs and prejudices played an important role in the Babel-Bible controversy and became even more strongly pronounced over the course of the debate, ultimately leading Delitzsch to become a fierce advocate of völkisch antisemitism in his later years.27 The same reasoning applied to discussions of the Code of Hammurapi. The triumphant tone of certain archaeologists and Assyriologists who argued that biblical law might be a copy of older Babylonian sources, an argument that could be seen as attempting to render Moses an impostor, was motivated in large part by their personal antisemitism. Biblical law, now seemingly disenchanted by Babylonian law, had been a bone of contention for Christians since antiquity and continued to haunt modern atheists and agnostics. Against this background, “ideas of Judaism” have always been present in fundamental critiques of law, in the sense, as David Nirenberg has argued, that anti-Judaism served as a negative foil to Western thought against which “new ways of thinking about the world” were developed.28 As we shall see, this mechanism was also at work in the discourse surrounding the complex relationship between law, morality and constitutional rights within the German Reich. Given these implications, it is not surprising that antisemitic ideologues such as Chamberlain followed the scholarly debate on biblical law with great interest.
 
          The intersections between Biblical Studies, Orientalism, Assyriology, and antisemitism since the late eighteenth century have rightly attracted attention in recent scholarship.29 While it is present in all the branches of discourse that I will explore in this book, it would be a mistake to overemphasise this point and to reduce public and scholarly enthusiasm for Hammurapi and ancient Babylonia to mere antisemitism. Some of the scholars who championed Hammurapi, so to speak, were themselves Jews or of Jewish background, such as Peiser or Lehmann-Haupt, while most of the Christian defenders of Moses and the Bible were by no means defenders of the Jews. Finally, important factions of contemporary antisemitism simply did not care about the debate, as they were entirely focused on the alleged Germanic or Aryan roots of particular European peoples and thus rejected early twentieth century ‘Babelomania’.
 
          There can be no doubt that all contemporary references to and interpretations of the Code of Hammurapi were shaped by the political, cultural, and epistemological contexts of the nations that were engaging with it. As a result, these interpretations may reveal more about the discourses of history, law and religion in imperial Germany than about Old Babylonia and certain of them may seem outdated or even anachronistic. As we shall see however, this was not a unidirectional process and the reverse was also true: the famous object itself influenced discourses on history, law and religion at this time and helped contemporaries to understand their own present. Certainly, the parallels between the two worlds that seemed so striking to early twentieth century German society are no longer as convincing to us. But it is precisely this temporal entanglement between ancient Babylonia and modern Germany that makes the debate about Hammurapi highly relevant from a ‘Chronoi’ perspective. What I am particularly interested in is how the temporal distance between ancient Babylonia and modern Germany was bridged by overlooking the gaps. I am also intrigued by the conceptual framework that enabled contemporary scholars to draw direct connections between different historical contexts without being accused of unhistorical or anachronistic thinking. As I will argue, this frank use of different pasts not only illuminates contemporary historiographical practice but also offers significant insights into the historical consciousness (Geschichtsbewusstsein) in Germany at the turn of the twentieth century. Scholars were, of course, acutely aware of the considerable differences between the societies of ancient Babylonia and modern Germany. However, a decontextualised perspective on the so called great historical men (such as Hammurapi and other rulers considered exceptional), along with the systematic and synchronic approaches to the history of law and religion that were gaining traction, allowed them to set aside traditional historiographical notions such as continuity, development, and progress.
 
          The present work focuses on the relatively short period between 1902, the year of the discovery of Hammurapi’s stele and the beginning of the Babel-Bible controversy, and the fall of the German Reich at the end of the First World War. However, to understand the complex debates surrounding conceptions of history, German constitutionalism, and the relationship between law, morality, and religion, it is necessary to trace the relevant discourses back to the early nineteenth century, or even the late eighteenth century. Later developments and texts published after 1918 are only occasionally considered. For Germany, the end of the First World War brought not only profound political changes but also a discursive rupture in most of the fields discussed here. Therefore, it is reasonable to assume that if the Code of Hammurapi had been discovered twenty years later, the entire discussion would have been different.
 
          As a historian of modern history, my general aim is to contextualise the scholarly and public debates regarding Hammurapi in Wilhelmine Germany. Therefore, I will not attempt to relate contemporary views on the ancient Near East to recent scholarship and so ‘correct’ them; such an endeavour that would be presumptuous anyway, given my lack of expertise in the complex fields of Ancient Near Eastern and Biblical Studies.30 This is not to say that the questions raised by early twentieth century scholars or the answers they found are generally obsolete today (while in many cases they are, in others quite the opposite is true). My argument is, however, that both their questions and their answers existed in a complex relationship within the political, cultural, and epistemological contexts of their time, from which they cannot be extracted. This, of course, also applies to the scholarship of today, including my own. The present short study is situated at the intersection of the history of ideas, the history of historiography, and the political history of the German Reich during the Wilhemine era. It addresses a range of general questions that are raised and intensively discussed in these disciplines, including the formation and transformation of conceptions of time and history at the turn of the twentieth century, the contributions of Oriental Studies and Biblical Studies to contemporary antisemitism, racism, and nationalism, as well as the actual or perceived peculiarities of German historical thinking and German (constitutional) law. While the present work draws significantly on recent scholarship in these fields, it cannot explore each these issues in depth. Above all, this book is concerned with the question of German Orientalism. However, as I have argued elsewhere, I propose a different understanding of the term ‘Orientalism’ than that presented in postcolonial theory, which often follows Edward Said’s misleading approach. Nevertheless, I do not wish to condemn such perspectives, as has become common in recent ‘anti-woke’ discourse from the political right, which I consider far more dangerous to academic freedom. At this point, I will only refer to my earlier remarks on the subject.31
 
          
            Outline of the Present Work

            I have chosen not to present my material in biographical or chronological order, but to follow a topical approach, dividing this monograph into three chapters that do not necessarily build on each other and can be read independently. The first chapter is of a general introductory nature and attempts to explain the German Babelomania of the turn of the twentieth century in order to understand the positive cultural references to Hammurapi. This chapter is devoted in particular to the conceptions of history that were commonly applied in the nineteenth and twentieth centuries to the presentation and writing of the history of the ancient Near East. It discusses the impact of the exploration of ancient Babylonia, specifically the discovery of Hammurapi and his code, on these conceptions, focusing on the idea of great men as almost transhistorical entities existing in a historical universe of their own. In the case of Hammurapi, it is particularly striking that he was portrayed as the ruler of an ostensibly modern society. In the second chapter, I place the discourse surrounding Hammurapi and his rule in the context of the ongoing discussions regarding the constitutional position of the monarch and the meaning of the rule of law in the newly founded German nation-state. This examination includes the classification of Hammurapi as an enlightened ruler in contemporary scholarly and public discourse, as well as the direct and indirect analogies that this concept evokes. The third chapter discusses the relationship between law, ethics, and religion with reference to the Code of Hammurapi. It begins with the debate within Assyriology and Biblical Studies regarding the impact of Old Babylonian law on the laws recorded in the Bible, then moves on to the philosophical discussions regarding law and morality that were prompted by the new discovery. Finally, it outlines contemporary portrayals of Hammurapi as a secular ruler, which often aligned with anti-clerical and, in many cases, antisemitic views.

          
          
            A Note on Translation and Spelling

            One of the major problems in writing this book was the issue of translation. German discourses on law, politics, and religion at the turn of the twentieth century feature a distinctive language that is difficult to understand, even for modern native speakers. This difficulty arises less from outdated wording and formulations and more from the use of certain key concepts that once played a significant role in such discourse, but which are either no longer in use (e. g., Sittlichkeit) or have changed their meaning in contemporary German. Furthermore, corresponding to different legal traditions, national peculiarities are particularly noticeable in the language of law. For instance, there are important German concepts that generally have no equivalents in other languages, such as Rechtsstaat (which does not only mean ‘the rule of law’). Against this backdrop, providing adequate translations into modern English proved challenging. For classical philosophical or historiographical texts by authors such as Kant, Hegel, Nietzsche, and Burckhardt, I could draw on contemporary or modern translations, although I have highlighted some problematic translations where appropriate. As few translations were available for most of the German texts, in the case of longer quotations I have provided both the German original and an English translation.

            Modern scholars agree that the traditional designation ‘Code’ or ‘Codex’ of Hammurapi, coined by Scheil in the early twentieth century, is highly misleading, as it originates from the European legal tradition and evokes comparisons with the Code of Justinian and the Code of Napoleon. While the actual status the Laws of Hammurapi held within the legal system of ancient Babylonia is still debated, it is clear that they were not a code in the modern sense.32 Aware of this discussion, I will nevertheless refer to the ‘Code’ of Hammurapi, as this was the term used by the participants of the debate and it deeply shaped their perceptions of Babylonian law through the conceptual analogies it provides. Concerning the spelling of the name of the Old Babylonian king, Hammurabi or Hammurapi, a definitive solution was not possible, as both variants, alongside others, appear in contemporary texts. For the sake of consistency, I have chosen a coherent spelling that follows the suggestion of my Assyriological colleagues and use ‘Hammurapi’ (except in direct quotes).33

          
        

      
      
        
          1 Time and History

        

         
          When reviewing the remarkable progress of their field, scholars of Ancient Near Eastern Studies in the late nineteenth century were justifiably proud of their achievements. Ancient civilisations such as that of Babylonia and Assyria, once lost and forgotten, seemed to come alive again through the discoveries made by modern archaeology and philology. Even colleagues from neighbouring fields, such as the Heidelberg historian Wilhelm Wattenbach (1819 – 1897), were deeply impressed:
 
          
            So viel aber war sicher, daß Ninive von der Erde verschwunden war; man kannte seine Stätte nicht mehr. Von den Einzelheiten der assyrischen Geschichte, von den Zuständen und Einrichtungen des Reiches, von den Sitten, der Cultur, der ganzen Art und Weise des Volkes wußte man gar nichts. Wie anders ist das alles jetzt!34

          
 
          
            [But one thing was certain: Nineveh had disappeared from the face of the earth; its location was no longer known. Nothing was known about the details of Assyrian history, the conditions and institutions of the empire, the customs, culture, or the entire way of life of the people. How different everything is now!]

          
 
          However, the excitement surrounding these developments can only be understood in the context of the significant role that the ancient Near East has always occupied in European cultural memory. In fact, the Babylonians and Assyrians have never been forgotten, and the Middle East has never been a blank spot on European maps or a chapter missing from European history books. Nevertheless, both maps and history books had to undergo major revisions in the nineteenth century. While colonial expansion led to a more detailed understanding of geography, archaeological discoveries unearthed valuable material and textual evidence which revealed previously unknown historical actors.
 
          The archaeological exploration of the Middle East by Europeans varied across different regions. Already in the eighteenth century, scholars embarked on expeditions to Egypt, Palestine, and Persia to uncover the rich ancient histories of these regions.35 Since the turn of the nineteenth century, the combination of imperial and scholarly influence that emerged with Napoleon’s expedition into Egypt altered the circumstances for European scholars. In Egypt particularly, archaeological exploration often devolved into exploitation.36 The situation in Mesopotamia was different, as the entire region remained under the control of the Ottoman Empire until the First World War. It was not until the mid-nineteenth century that systematic exploration of this latter area began. The most significant contributions were made by two diplomats, Paul-Emile Botta (1802 – 1870) and Austin Henry Layard (1817 – 1894), who excavated ancient Assyrian sites in the 1840s in what is now northern Iraq on behalf of the French and British Empires, respectively. The late nineteenth century witnessed further significant excavations at major archaeological sites spanning from the Levantine coast to northern Syria and from Turkey to southern Iraq.37
 
          German scholars, fascinated by these developments but for a long time confined to their armchairs, could only enter this race later, after the establishment of the new German Empire in 1871.38 The first German excavations at the site of Zincirli, in what is now southern Turkey, attracted relatively little public attention.39 However, the situation changed suddenly with the great Babylon excavation, which was crucial to understanding the German fascination with all things Babylonian at the turn of the twentieth century. Commencing in 1899, a team of German excavators led by the architect Robert Koldewey (1855 – 1925) unearthed the vibrant remains of the capital of the Neo-Babylonian king Nebuchadnezzar (reigned 605 – 562 BC), well-known from the Bible and ancient Greek writers. Of particular note was the discovery of the Ishtar Gate, which was subsequently reconstructed in the Berlin Pergamon Museum.40 Despite the fact that Hammurapi’s reign predates that of Nebuchadnezzar by over a millennium, the public’s fascination with the Old Babylonian and the Neo-Babylonian periods amalgamated, so that colourful objects from the first millennium BC increased general interest in a law code from the second millennium BC, and vice versa. In reality, the historical distance is akin to conflating Imperial Rome and Renaissance Rome.41
 
          These “blessings of the spade,” as the Assyriologist Carl Bezold (1859 – 1922) called them, included not only buildings and works of art but also the most valuable treasures for reassembling the history of the ancient Near East: objects containing texts.42 The archaeological exploration of ancient Near Eastern sites was only the initial phase in studying the civilisations of the ancient Near East. The second phase involved deciphering writing systems. Only through the interplay of material and textual sources was it possible to adopt a historiographical approach that, in principle, was no different from that used in studying classical antiquity. Of course, even before the rise of Ancient Near Eastern Studies, it was widely recognized that Babylonia, Assyria, and Egypt were scriptural cultures. However, these scripts were neither understandable to Europeans nor to the people of the modern Middle East. While hieroglyphics were not the first ancient writing system to be decoded, their decipherment by Jean-François Champollion (1790 – 1832), the French founder of modern Egyptology, was the most sensational event of its kind.43 The decipherment of cuneiform script, which had been used in the ancient Near East from the fourth to first millenniums BC, proved to be a more complex task. One of the main challenges was the fact that cuneiform was used for various languages including Sumerian, Akkadian (Babylonian and Assyrian), Hittite, and Persian, some of which were previously totally unknown. In fact, it was not until the second half of the nineteenth century that texts from the Old Babylonian period could be read by modern scholars, including the Code of Hammurapi.44 As with archaeological exploration, philological exploration was predominantly led by the British and French in the first half of the nineteenth century. This was mainly due to the fact that accessing new materials and textual discoveries was much more convenient in London and Paris, the metropolises of the two leading colonial powers, compared to other European countries. This situation began to change during the second half of the nineteenth century, and by around 1900, German Orientalists had taken the lead in this field. There were two reasons for this shift. Firstly, the longstanding tradition and prominent status of philological, historical, and theological disciplines at German universities had led to an early and comprehensive institutionalisation of Ancient Near Eastern Studies.45 Secondly, Germany itself had become an imperial power capable of conducting expeditions and excavations by the end of the nineteenth century, which freed scholars from relying solely on French and British materials.46
 
          These archaeological and philological discoveries significantly reshaped the European understanding of the history of the ancient Near East. It is important to note however, that ancient Near Eastern history did not need to be newly written but rather rewritten. As the Near East had long occupied a prominent place in European conceptions of history, scholars attempted to reconcile the new findings with traditional historical narratives, but this was only possible to a certain extent. On the one hand, the discovery of Hammurapi and the Old Babylonian period, dating more than a thousand years before biblical and Greek sources, appeared to confirm the traditional narrative of ex oriente lux, which posits that the ancient Near East was the cradle of civilisation. However, these discoveries also challenged the biblical and Greek narratives by revealing the existence of historical periods not mentioned in these sources. Furthermore, they called into question conventional chronologies and assumptions about historical continuity, progress, and evolution, including the theory of ex oriente lux. As we will see, the discovery of the Code of Hammurapi coincided with the ‘crisis of historicism’ at the turn of the twentieth century, leading to new conceptions of history. One of these was the idea of ‘great men’ as the central actors of history, not arranged in a temporal order but presented as contemporaries. As a result, it became possible to extract not only these heroic individuals but entire historical epochs from the course of history and arrange them in parallel. Against this background, Hammurapi’s Babylonia appeared as an ‘archaic modernity’, so to speak, with the Kaiser’s empire as its revenant.
 
          
            1.1 Ex oriente lux in the Age of Historicism

            Following Reinhart Koselleck, the idea of a homogeneous and linear human history – history in the singular, in contrast to manifold histories in the plural – only emerged in the eighteenth century and served as both a conceptual and narrative framework to make sense of the past.47 This new idea raised the question of the specific position of different historical phenomena and entities, such as epochs, regions, peoples, empires, and nations on the timeline, as well as their relation to one another. It is not a coincidence that European universal historiography emerged in the mid-eighteenth century with a specific dedication to addressing these questions.48 For historians of the Enlightenment, it was highly important to synchronise various data from different periods and cultural traditions in order to create a comprehensive narrative of historical events and the course of history.49 The history of the ancient civilisations of Asia; including China, Japan, and India, with their own chronological systems and historiographical traditions played a crucial role in this endeavour.50 During the nineteenth century however, European historiography became increasingly exclusionary. Although Enlightenment scholars had developed comprehensive narratives that at least theoretically encompassed the history of the entire human race, the turn of the nineteenth century saw the concept of history become more limited in both space and time: Geschichtlichkeit was tied to certain conditions that not every actor in the past and not everywhere seemed to have fulfilled. Entire continents such as (sub-Saharan) Africa or pre-Columbian America were excluded because they were considered unhistorical, as Hegel infamously wrote: “What we properly understand by Africa, is the Unhistorical, Undeveloped Spirit, still involved in the conditions of mere nature, and which had to be presented here only as on the threshold of the World’s History.”51 Although less harsh than the philosopher, Leopold von Ranke (1795 – 1886), the so-called founding father of modern historiography as an academic discipline, also excluded from the scope of historiographical interest all “peoples who are still in a kind of natural state.”52

            However, this exclusionary practice was not applied the Orient, a concept with no clear boundaries that encompassed Japan, China and India as well as the Middle East and North Africa, becoming restricted to the area of the modern Middle East only in the late nineteenth century.53 The Orient was never considered geschichtslos (ahistorical) by German writers, which means that it was not seen as lacking in history at all. According to Andrea Polaschegg’s meaningful distinction, the Orient was always seen as “another culture,” but not as “the Other of culture”.54 The same applies to the inhabitants of the region who did not assume the same position in the writings of the nineteenth and early twentieth centuries as other non-European peoples. Instead, ‘the Orientals’ were assigned to a specific order, which was evident both conceptually and disciplinarily. While most non-European peoples were classified as Naturvölker (natural peoples) and studied within the field of ethnology, those from the Orient were categorized as Kulturvölker (cultural peoples) and studied by philologists and historians.55 In fact, the concept of Kulturvölker was specifically aimed at placing both Orientals and Europeans within the same conceptual framework, and it is no coincidence that it emerged in the mid-nineteenth century, around the same time as the decipherment of ancient Near Eastern languages and scripts. It was the ability to write that posed as entry ticket into the realm of culture and history. Thus, for Ranke, the existence of written documents were the decisive criteria for distinguishing between natural and cultural peoples, between prehistory and history: “History only begins when the monuments are understandable and credible written records are available.”56

            To understand the unique position of the ancient Near East in European conceptions of history, it is necessary to acknowledge the enduring influence of and reliance on the traditional narratives that had circulated long before the emergence of modern archaeology and historiography. By far the most influential source in this respect was the Old Testament, a text (or a collection of texts) that derived itself from the ancient Near East. The biblical books cover two areas of history that have become relevant to the historiography of the ancient Near East; the very early history of humankind, which the Bible says began in the Near East, and the history of ancient Israel and its interactions with Egypt, Babylonia, Assyria and Persia in the first millennium BC. The Book of Genesis deals with the early history of humankind, including the stories of the Flood, the Sons of Noah, and the dispersion of peoples after the destruction of the Tower of Babel. These narratives remained important in debates about the origin and diversity of humans until the early twentieth century and continue to shape popular conceptions today.57 Compared to the stories found in Genesis, the biblical accounts of Israel’s interactions with the surrounding great powers in the later books of the Old Testament, especially the Prophets and the Writings, seemed more historically accurate and thus more promising as sources for writing the history of the ancient Near East. However, the Bible has almost nothing to say about earlier periods of Babylonian history and so makes no mention of Hammurapi.58

            The second most important set of sources that greatly influenced European perspectives on the history of the ancient Near East were the writings of Greek and Roman historians and ethnographers.59 Among these, the most influential was undoubtedly Herodotus, who wrote during the late fifth century BC. Herodotus’ focus was primarily on the history of the Persian wars, but he also provided brief accounts of the various peoples involved in these conflicts, both historically and ethnographically.60 However, like the Bible, Herodotus only covered the Neo-Babylonian period and thus also omits Hammurapi. The Bible and Greek historiography influenced European ideas about the ancient Near East in ways that went beyond factual history but strongly shaped European conceptions of history. According to both sources, there was no question that Egypt and Babylonia were very old and that modern societies owed a great deal to them. The two origins of mankind mentioned in the Bible, the Garden of Eden (Gen 2 – 3) and Mt. Ararat, where Noah’s Ark rested (Gen 8:4), were located in the Middle East and Mesopotamia clearly appears as the cradle of human civilisation, symbolized by the Tower of Babel and the dispersion of humanity (Gen 11:1 – 9). The Bible also presents a fundamental narrative of history that has significantly influenced the European exegetical tradition since the Middle Ages: the concept of four consecutive kingdoms or world empires, as outlined in the Book of Daniel, which also indicates a geographical shift of history from east to west.61

            It seemed clear, then, that the first chapters of human history were written in this area, and that any book on the history of humanity must begin with the history of the ancient Near East. With reference to the classical Latin phrase ex oriente lux, philosophers and historians at the turn of the nineteenth centuries condensed these ideas into a geo-historical narrative, claiming that not only did all cultural achievements originate in the ancient Near East, but that history itself followed the course of the sun from its eastern origins westwards. Highly influential in this respect was the essay Auch eine Philosophie der Geschichte zur Bildung der Menschheit (“This Too a Philosophy of History for the Formation of Humanity”, 1774) by Johann Gottfried Herder (1744 – 1803). The philosopher, theologian and writer described the course of history by using an “analogy taken from human ages in life”, which had been introduced into the historiographical discourse by the Italian philosopher Giambattista Vico (1668 – 1744).62 In Herder’s view, the Orient symbolized “the Golden Age of humanity in its childhood,” which he romantically portrayed as a positive alternative to his own ossified European present:63

            
              Morgenland, du hiezu recht auserwählter Boden Gottes! Die zarte Empfindlichkeit dieser Gegenden, mit der raschen, fliegenden Einbildung, die so gern alles in göttlichen Glanz kleidet: Ehrfurcht vor allem, was Macht, Ansehn, Weisheit, Kraft, Fußstapfe Gottes ist, und sodann gleich kindliche Ergebung, die sich ihnen natürlich, uns Europäern unbegreiflich, mit dem Gefühl von Ehrfurcht mischet. […]. Anfangs unter der milden Vaterregierung war nicht eben der Morgenländer mit seinem Zarten Kindessinne der glücklichste und folgsamste Lehrling? Alles ward als Muttermilch und väterlicher Wein gekostet! Alles in Kindesherzen aufbewahrt und da mit dem Siegel göttlicher Autorität versiegelt! der menschliche Geist bekam die erste Formen von Weisheit und Tugend mit einer Einfalt, Stärke und Hoheit, die nun – gerade herausgesagt in unsrer philosophischen, kalten europäischen Welt wohl nichts, gar nichts ihresgleichen hat.64

            

            
              [Orient, you land of God truly chosen for this! The delicate sensitivity of these regions, with the quick, flying imagination that so likes to clothe everything in a divine radiance; reverence for everything that is might, respect, wisdom, force, footstep of God, and hence immediately childlike submission, which for them naturally, for us Europeans incomprehensibly, mixes with the feeling of reverence. […]. [A]‌t the beginning, under gentle paternal government, was not precisely the Oriental with his sensitive child’s sense the happiest and most obedient student? Everything was tasted as mother’s milk and father’s wine! Everything preserved in children’s hearts and sealed there with the seal of divine authority! The human spirit received the first forms of wisdom and virtue with a simplicity, strength, and loftiness that now – speaking frankly – in our philosophical, cold, European world surely has nothing, nothing at all, like it.65]

            

            It was Hegel who articulated the narrative scheme of ex oriente lux in its most complex form. Although he rejected the romantic search for origins, the Orient played an essential role in his reflections on the history of the world, appearing as the space where the history of human civilisation (not necessarily the history of humanity) began: “Asia is, characteristically, the Orient quarter of the globe, – the region of origination. […]. In Asia arose the Light of Spirit, and therefore the history of the World.”66 Drawing upon Herder’s analogy between history and the stages of human life, he presents the Orient as the “childhood of history,” followed by the adolescent and adult stages represented by Greek and Roman antiquity.67 Hegel’s perspective was distinctly teleological: He viewed history as a dialectical process in which the Weltgeist (world spirit) unfolds, driving societal progress and shaping historical development. Furthermore, he expanded this teleological narrative to include a geographical dimension. According to this perspective, human civilisation emerged in the ancient Near East and gradually moved westward over time, ultimately reaching modern Europe:

            
              In der geographischen Übersicht ist im allgemeinen der Zug der Weltgeschichte angegeben worden. Die Sonne, das Licht geht im Morgenlande auf. […] Die Weltgeschichte geht von Osten nach Westen, denn Europa ist schlechthin das Ende der Weltgeschichte, Asien der Anfang.68

            

            
              [In the geographical survey, the course of the World’s History has been marked out in its general features. The Sun – the Light – rises in the East. […] The history of the world travels from East to West, for Europe is absolutely the end of History, Asia the beginning.69]

            

            Thus, in his highly influential lectures on the history of religion, philosophy, art and above all, world history, the first sections were devoted to Asia, making it clear that history began in the East.70 Consequently, all of Hegel’s lectures began by discussing China and India, followed by Persia and Egypt and largely overlooked Assyria and Babylonia. This is not only due to the fact that he wrote before the important archaeological and philological discoveries of the mid-nineteenth century, but also because Egypt and Persia played crucial roles in his geo-historical narrative that neither Assyria nor Babylon could assume.71

            However, while the teleological view of world history continued to be influential throughout the nineteenth century, it was never an uncontroversial one. Already by the late eighteenth century, the concept of historical progress was causing contradictions. In fact, Herder’s main goal in his 1774 essay was to critique the belief in progress (this was also the reason why he titled it “This Too a Philosophy of History”). Herder was not the first to be troubled by the reduction of the past to its presumed contribution to the present, which he saw as a central ethical dilemma, but he expressed his objection with the greatest verve and emotion.72 He opposed turning ancestors into mere precursors, which he believed was the logical outcome of the concept of progress. Instead, each historical “individuality” (e. g., a people or a civilisation) should be evaluated based on its own standards: “Each nation has its center of happiness in itself, like every sphere its center of gravity!”73 This idea, later called the ‘principle of individuality’ (Individualitätsprinzip), became the founding concept of German historicism as it emerged in the early nineteenth century. It was most notably articulated by Ranke in his critique of Hegel’s philosophy of history: “[E]‌very epoch is immediate to God, and its worth is not at all based on what derives from it but rests in its own existence, in its own self.”74

            Historicism certainly contributed a great deal to general German reservations about the ideas of evolution and progress and to the initially hesitant reception of Darwinism in German science.75 However, the ethical demand of historicism to treat different cultures, epochs or nations equally did not lead to the dissolution of the concept of a singular and linear history into a plurality of unconnected histories. Like Herder, Hegel, and the historians of the Enlightenment, Ranke held to the idea of a homogeneous, linear and continuous world history. Furthermore, he was one of the last academic scholars who alone wrote a world history that claims to cover the subject in its entirety. Following the concept of ex oriente lux, Ranke also agreed with his predecessors that true history had begun in the East. But while eighteenth century universal historians like August Ludwig von Schlözer (1735 – 1809) and Johann Christoph Gatterer (1727 – 1799) attributed a significant role to China, India, and Persia (as did Hegel), Ranke focused on the ancient Near East as the initial area of historical origin: “The Near East, from the Euphrates to the Nile, is the cradle of civilisation.”76 Although he did not complete the first volume of his History of the World until 1881, the chapters on the ancient Near East were based mainly on the Bible and Greek historians, despite the fact that original written sources had become available77 As a consequence, Ranke’s account focuses on Egypt, ancient Israel, Assyria, and Persia, whereas Babylonia (even the neo-Babylonian period) is essentially absent.

            The practice of omitting Babylonian history only changed after numerous clay tablets had revealed more ancient periods of Mesopotamian history, including the era of Hammurapi, whose name had been recognized on various artefacts unearthed from the mid-nineteenth century onward. The most important source for Hammurapi before the discovery of his large stele was the correspondence between this ruler and his local administration, edited in 1898 by the British Assyriologist Leonard William King (1869 – 1919).78 Naturally, it took some years for new information regarding the Old Babylonian period to be synthesized and inserted before what was known about Assyria in the first millennium BC. While British and French historiographical writings from the second half of the nineteenth century tended to focus on periods that readers were already familiar with from the Bible, German scholars took the initiative to include second and even third millennium BC history into their historiographical accounts.79

            One of the first to write a comprehensive chapter on Old Babylonian history, including a discussion of Hammurapi’s role, was not an academic historian or an Assyriologist but rather a Swabian teacher, Friedrich Mürdter. His popular Kurzgefasste Geschichte Babyloniens und Assyriens (1882) received input and corrections from no other than Friedrich Delitzsch, who would later become the most prominent German Assyriologist.80 Four years later, further information about the Old Babylonian period was available as the Babylonisch-Assyrische Geschichte (1886) by the Dutch Theologian Cornelis Petrus Tiele (1830 – 1902) demonstrates.81 However, the most important historiographical account of the history of the ancient Near East to be published during this period was undoubtedly Fritz Hommel’s (1854 – 1936) Geschichte Babyloniens und Assyriens, released in 1885. The Munich Assyriologist stressed the extraordinary importance of Old Babylonia, believing that the entire culture of the Ancient Near East was founded during this period.82 Hammurapi plays a special role in Hommel’s account because he believed that the “culmination point” of Babylonian culture occurred during his reign in the early second millennium BC.83 Given the competition between the various fields of ancient studies, it was particularly important for Hommel to emphasize the idea that Babylonia was older than Egypt, thus highlighting the importance of the Old Babylonian period as the cradle of human civilisation:

            
              Die Weltgeschichte, soweit wir sie zurückverfolgen können, beginnt in Babylonien. […] So bestätigen also Kultur-‍, Religions- und Kunstgeschichte in gleicher Weise, dass Babylonien und nicht Ägypten die meisten Steine zu jenem gewaltigen Bau, den wir Zivilisation nennen, beigetragen, und dass von Babylonien aus der Strom der Kultur theils zur See durch Vermittlung der Phöniker, theils auf dem Landweg über Kleinasien zu Griechen und Römern und damit später auch ins romanisch-germanische Europa gegangen ist.84

            

            
              [World history, as far back as we can trace it, begins in Babylonia. […] Cultural, religious and art history thus confirm in the same way that Babylonia, and not Egypt, contributed most of the stones to that mighty construction which we call civilisation, and that from Babylonia the stream of culture went partly by sea through the mediation of the Phoenicians, partly by land via Asia Minor to the Greeks and Romans and thus later also to Romano-Germanic Europe.]

            

            A few years later, Hugo Winckler, another protagonist of German Assyriology at the turn of the twentieth century, contributed a monograph to the historiography of ancient Mesopotamia, one with a differing political agenda to that of Hommel. While Hommel was a highly conservative Lutheran Protestant and Winckler a devoted atheist, they were both committed to a particularly radical version of ex oriente lux, which came to be called Pan-Babylonism. Scholars adhering to this school of thought claimed that ancient Babylonia was the homeland of nearly all of the cultural, religious, and technical achievements of human civilisation and emphasised the alleged ongoing influence from Babylonia, through Assyria, Palestine, Greece, and Rome, to contemporary European civilisation.85 Suzanne Marchand rightly coined the term furor orientalis for the movement within German Orientalism that challenged the long-standing tradition of philhellenism and sought to break free from the “tyranny of Greece over Germany” as the British philologist Eliza May Butler (1885 – 1959) later famously wrote.86 The subsequent fever of Orientalism, as exemplified by Pan-Babylonism, clearly indicates that the narrative of ex oriente lux experienced a revival in the late nineteenth and early twentieth centuries. However, this particular narrative was distinct from that initiated by Herder, Hegel, and Ranke, and had to compete with various versions of world history. For example, nationalist and völkisch writers challenged the notion of ex oriente lux and attempted to replace it with the opposing narrative of ex septentrione lux (“light comes from the north”) which asserts that the origin of all culture was to be found in northern Europe.87

            These shifts can largely be attributed to the waning influence of the historical approaches that had dominated the humanities throughout the nineteenth century – a process that the theologian Ernst Troeltsch (1865 – 1923) later termed the “crisis of historicism.”88 In this context, Nietzsche’s famous polemic against history in his second Unzeitgemäße Betrachtungen (“Untimely Meditations”) published in 1874, was particularly influential for its description of the consequences of an all-encompassing historicisation of culture: “When the historical sense reigns without restraint, and all its consequences are realised, it uproots the future because it destroys illusions and robs existing things of the atmosphere in which alone they can survive.”89 As we will see later, this critique appeared particularly relevant to theology and legal theory, where the historical sense seemed to lead to relativism and the dissolution of traditional dogmas and norms, ultimately provoking an “anti-historicist revolution” in these fields during the 1920s.90 By the turn of the twentieth century, the crisis of historicism, accompanied by a general decline in beliefs of continuity, progress, and development, had permeated all areas of cultural and political life, provoking various narratives of cultural despair or redemption.91 However, it also spurred a search for new ways to connect the past with the present. One of these new approaches was the concept of ‘world-historical individuals’ – almost exclusively male – who kept the wheel of history turning.

          
          
            1.2 The Great Men of History

            Extraordinary individuals and their deeds have always played a crucial role in the writing of history. In pre-modern historiography, there was a tendency to focus on a few influential and powerful individuals as the main protagonists, creating the illusion that a particular course of events had been shaped by their deliberate actions. This does not mean that these individuals appeared as autonomous subjects in the modern sense of the term, rather, the actions of great men were often viewed as being influenced by fate or the will of the gods. It was the larger historical narrative that conferred significance upon them and their actions.

            This is also true of the modern philosophy of history as exemplified by Hegel, for whom these “world-historical individuals” were crucial: “At the forefront of all actions, including world-historical actions, are individuals as the subjectivities by which the substantial is actualized.” As he went on to clarify, these individuals were merely “expressions of the substantial deed of the world spirit and therefore immediately identical with it,” – a fact of which they themselves were unaware.92 As “executors” of the world spirit” (Geschäftsführer des Weltgeistes) the world historical individuals represented for him not only themselves but something general and universal: “The great individuals of world history, therefore, are those who seize upon this higher universal and make it their own end. It is they who realise the end appropriate to the higher concept of the spirit.”93 Although they faced different challenges in different eras, Hegel referred to these individuals as “heroes”, who usually experienced a tragic fate, drawing upon the traditional metaphor of world history as a grand drama.94

            Without making it explicit, it is clear that for Hegel, all heroic individuals were all male. Female heroism and a leading role for women were not envisioned in his philosophy of world history. The culture and politics of the nineteenth century were dominated by an extreme gender separation that excluded women from public affairs and from the writing of history. Given the masculine character of nineteenth-century historiography, it is not surprising that the concept of world-historical men remained stable even after Hegelian philosophy had lost its persuasive power.95 In fact, without the overarching narrative that places individual lives as subordinate to a more or less teleological course of history, the significance of great men in the shaping of history becomes even more pronounced. Popular books that achieved international bestseller status, such as On Heroes (1841) by Scottish writer and historian Thomas Carlyle (1875 – 1881) and Representative Men (1850) by American essayist Ralph Waldo Emerson (1803 – 1882) demonstrate that the concept of great men was far from being a solely German obsession.96

            When historians today wish to discuss the problematic reduction of history to the actions of certain heroic individuals during the age of historicism, and often when highlighting the gendered aspect of German historiography, they usually refer to the phrase “men make history,” commonly associated with the nationalist and antisemitic historian Heinrich von Treitschke (1834 – 1896).97 However, Treitschke never delved further into this topic. The historian who provided the most detailed insights on the role of great men in history after Hegel was the much less controversial Swiss historian Jacob Burckhardt (1818 – 1897).98 Burckhardt’s famous work, Weltgeschichtliche Betrachtungen (“Reflections on History”), based on lectures given at the University of Basel between 1868 to 1872, includes a chapter on “historical greatness,” by which he meant the uniqueness and irreplaceability of certain great men: “The great man is a man […] without the world would seem to us incomplete because certain great achievements only became possible through him in his time and place and are otherwise unimaginable.”99 Although Burkhardt still followed Hegel in insisting on the over-individualised and generalised character of the great men, he did so without any overarching idea of historical continuity and progression, let alone a systematic philosophy of history, writing: “These great individuals represent the coincidence of the general and the particular, of the static and the dynamic, in one personality.”100 It could be argued therefore, that the decline of the world spirit during the nineteenth century led to the emergence of the great man as the solitary protagonist of history, shouldering the weight of innovation and historical transformation alone. He was considered the only one capable of breaking the chains of the present with his visions and deeds and thereby paving the way for the future. As Burckhardt wrote: “For great men are necessary to our life in order that the movement of history may periodically wrest itself free from antiquated forms of life and empty argument.”101 The dominance of this idea, which is difficult for us to comprehend today, helps to explain the significant concern among many European intellectuals about the decline and cultural despair resulting from the lack of individuality in modern civilisation.

            The concept of ‘personality’ (Persönlichkeit), which Burckhardt attributed to all great men, became central and partially replaced the idea of ‘individuality’ at the turn of the twentieth century. It gained importance due to its psychological dimension, which allowed it to be connected to contemporary discourse across various fields regarding the inner lives of certain extraordinary individuals. There was a surge of literature discussing individuals referred to as geniuses, that explored their mental abilities, psychological traits, the purported reliance of genius on heredity, as well as their supposed racial background. In contrast to the idealistic and romantic notions of genius that prevailed in the late eighteenth and early nineteenth centuries, this renewed interest was characterised by a more scientific approach.102 The discursive shift was primarily driven by psychological, medical, and biological studies, which aimed to unravel the mysteries of genius while still preserving its aura of mystique and integrity.103 Usually, these works focused on poets, artists, philosophers, scientists, or other so-called Geisteshelden (intellectual heroes) as exemplary geniuses. However, they sometimes focused on particular kings, statesmen, or conquerors. As a result, the discussion of geniuses and world-historical individuals became intertwined. Although Burckhardt prioritised the “representatives of the mind,” he discussed them together with “the great men of […] world movement.”104 Of course, the psychology of rulers appeared to differ from that of poets: while poets were characterised by sensitivity and creativity, rulers possessed ruthlessness, decisiveness, and strength. Other mental traits, including megalomania, were found to be common to both groups, implying that the line between genius and insanity, as famously described by the Italian anthropologist Cesare Lombroso (1935 – 1909), was always a narrow one.105 Another idea shared by both types of great men was the concept of the charismatic leader (Führer), prominently articulated by the sociologist Max Weber (1864 – 1920). However, Weber had merely adopted and transformed an idea that was already circulating among German writers of various political backgrounds in the early twentieth century.106

            When it comes to the great men of political history – typically rulers, conquerors, and others regarded as Tatmenschen (men of deed)107 – it is quite revealing to see which historical figures were deemed worthy of inclusion in this illustrious circle and which were not. There were, of course, national differences: almost all German writers put the Prussian king Frederick II, who established Prussia as one of Europe’s leading powers in the eighteenth century (or was thought to have done so), at the top of their lists of great men, while abroad he was generally not considered extraordinary. Beyond certain national biases however, there was a surprising degree of consensus regarding great historical rulers. Notably, not only French but also British and German writers included Napoleon Bonaparte in their lists, even though their nations had been at war with him. Deeply impressed by a fleeting sight of the French emperor on horseback in Jena, Hegel famously regarded Napoleon as the “soul of the world” (Weltseele) and so included him within his list of “world-historical individuals”.108 The other two figures he mentioned in this context were Alexander the Great and Julius Caesar, who, like Napoleon, were included on almost every list of great men in the nineteenth and early twentieth centuries. Charlemagne, Genghis Khan, and Tsar Peter I of Russia were also considered prominent figures, though not all writers rated them highly. What all these rulers seemed to have in common was their ability to bring about lasting transformations in their societies and alter the power relations between their states and others. They achieved this by establishing institutions and ultimately guiding their people “from a more primitive condition to a more advanced one” as Burckhardt wrote.109 Most important in this context was the supposed power of the great men to create new political entities, especially states and empires, what Hegel already described in his Philosophy of Right as “the right of heroes to establish states.”110

            Although a newcomer to this gallery, Hammurapi seemed to perfectly fit the profile of history’s great men. Credited with revolutionising the ancient Babylonian state and transforming it into an empire, he deserved to be mentioned in the same breath as Alexander and Napoleon, according to the Assyriologist Hugo Winckler: “What Hammurapi places alongside the great personalities of world history is what he did for his country, for Babylonia.”111 Not only did colleagues such as Bruno Meissner (1868 – 1947) agree, ranking Hammurapi among the “greatest historical figures” but scholars from other fields also praised the Babylonian king. The theologian and essayist Paul Rohrbach (1869 – 1956) referred to him as the “first clearly outlined person” in history.112 In a similar vein, the Orientalist Hubert Grimme (1864 – 1942) proudly asserted just one year after the discovery of the stele that the “Hammurapi of Assyriology” had become the “Hammurapi of general world history” and had entered into “the pantheon of the leading spirits’ of humanity.”113 Delitzsch went even further when he claimed that the establishment of the Babylonian state was “the personal and exclusive work” of Hammurapi. His entire conception of its development deserves our attention:

            
              Was aber unsere höchste Bewunderung erweckt, ist nicht sowohl, daß Hammurabi den Norden und den Süden des Landes unter seinem Zepter vereinte, sondern vielmehr, daß es ihm gelang, das neue Reich auf so fester Grundlage aufzuführen [sic], daß es bald zwei Jahrtausende unerschütterlichen Bestand hatte, daß er das ganze politische wie religiöse Leben durch Erhöhung Babylons zur Metropole des Landes in neue Bahnen lenkte und daß keine einzige der in alter Zeit hochberühmten und mächtigen Städte des Landes jemals den Versuch machte, an Hammurabis Werk zu rütteln. Das altbabylonische wie das neubabylonische Reich mit der Hauptstadt Babylons ist das persönliche und ausschließliche Werk Hammurabis, welchem eben dadurch der Ruhm eines der größten und edelsten Herrscher des alten Vorderasiens für alle Zeiten gewahrt bleibt.114

            

            
              [But what arouses our greatest admiration is not that Hammurapi united the north and the south of the country under his sceptre, but rather that he succeeded in establishing the new empire on such a firm foundation that it lasted unshakeably for two millennia, that he steered the whole of political and religious life in new directions by raising Babylon to the status of the country’s metropolis and that not a single one of the country’s highly famous and powerful cities in ancient times ever attempted to shake Hammurapi’s work. The Old Babylonian as well as the Neo-Babylonian empire with the capital of Babylon is the personal and exclusive work of Hammurapi, for whom the fame of one of the greatest and noblest rulers of the ancient Near East is preserved for all time.]

            

            Given this admiration, it was not surprising that Hammurapi featured prominently in Delitzsch’s first lecture on Babel und Bibel, delivered concurrently with the excavation of the Hammurapi stele. He portrayed the Babylonian king as a contemporary of Abraham, adopting a theory developed by French Assyriologists in the late nineteenth century. According to these scholars, Hammurapi was identical to the biblical king Amraphael, who, as stated in the Book of Genesis, was involved in a war against the city of Sodom during Abraham’s time (Gen 14).115 In his second lecture, delivered exactly one year later when the code had already become the talk of the Reich, Hammurapi assumed an even more central role, serving as the main historical figure in Babylonian history.116 The German Kaiser, in attendance at Delitzsch’s lecture, appeared to be very impressed by these remarks and afterward sent a letter to Admiral Friedrich Hollmann (1842 – 1913), the vice-president of the Deutsche Orient-Gesellschaft (German Oriental Society), that declared not only his position on the controversy but also his personal religious beliefs.117 In the so-called Hollmann letter, written in February 1903 and published a few weeks later in a popular journal with his approval, the emperor outlined his idea of a twofold revelation: the first religious, centred on the appearance of Jesus as the Messiah, and the second historical, strongly influenced by the concept of a sequence of great men, as was discussed above:

            
              Es ist für mich keinem, auch nicht dem leisesten Zweifel unterworfen, daß Gott sich immerdar in Seinem von Ihm geschaffenen Menschengeschlecht andauernd offenbart. Er hat dem Menschen “Seinen Odem eingeblasen”, d. h. ein Stück von sich selbst, eine Seele gegeben. Mit Vaterliebe und Interesse verfolgt er die Entwickelung des Menschengeschlechts; um es weiter zu führen und zu fördern, “offenbart” er sich bald in diesem oder jenem großen Weisen oder Priester oder König, sei es bei den Heiden, Juden oder Christen.118

            

            
              [It is not subject to the slightest doubt in my mind that God continually reveals Himself in the human race He has created. He has “breathed His breath” into man, that is, He has given him a piece of Himself, a soul. With fatherly love and interest, He follows the development of the human race; in order to guide and promote it, He soon “reveals” Himself in this or that great sage, priest or king, whether among the pagans, Jews or Christians.]

            

            Wilhelm’s list of great men comprised a mixture of heroes from various fields, including the usual characters such as Moses, Abraham, Charlemagne, Luther, Goethe, Kant, and his own grandfather Wilhelm I. The first name he mentioned was that of Hammurapi however, thus ennobling the Old Babylonian king as the first world-historical figure in whom God had revealed Himself.119 In his letters to Houston Stewart Chamberlain, written around the same time, the Kaiser justified this choice by referring to the supposedly close connection between Hammurapi and Abraham, even claiming, at one point, that they had been friends, and enthusiastically explained Babylonian Law to the apparently sceptical Anglo-German ideologue.120 Due to the admirable work of Assyriologists, Wilhelm continued, a legendary figure had been transformed” into a bold man of flesh and blood” who now “stands before us in the brightest light of his achievements as the founder of an empire, as a man to whom God also revealed himself historically.”121 

            In summary, Hammurapi’s placement as the first in the series of great historical figures resulted in his removal from his own historical context, his parallelisation with other extraordinary rulers, and his transformation into a timeless figure. Furthermore, Hammurapi came to be depicted as an almost modern ruler and his kingdom as an almost modern state.

          
          
            1.3 Babylonian Modernity

            According to the Bible, the central source of the ex-oriente-lux narrative, Babylon did not represent the primitive origins of human civilisation but rather its first historical peak. For this reason, the ancient Mesopotamian metropolis became a quasi-transhistorical symbol of the condition of civilisation. This symbolic imprint had a lasting effect and continued to shape the public’s perception of the information disseminated regarding ancient Babylonia by archaeologists and Assyriologists during the nineteenth and twentieth centuries. Against this backdrop, the past and the present became increasingly intertwined, with ‘modernity’ emerging as the dominant trope in German writings on ancient Babylonia. Everything considered Babylonian began to be viewed as a symbol of modernity, and references to ancient Mesopotamia within the context of modern culture, art, and architecture became abundant.122 An example of German Babelomania from this time is Berlin’s Klosterstrasse underground station which opened in 1913 and is still in use today. Its walls are decorated with stylised palm trees, a motif borrowed from the façade of the throne room in King Nebuchadnezzar’s palace, excavated by Robert Koldewey just a few years earlier.123

            While artists and architects drew inspiration from Babylonian material remains to create a distinctly modern form of art and architecture, others were particularly fascinated by the character of the Babylonian state which seemed to embody the ‘archaic modernity’ that Babylonia represented to many. This fascination with the Babylonian state was particularly central to Wilhelm II. In his defence of the Babylonians written to Chamberlain, the Kaiser emphasised what were in his view the genuinely modern character of Babylonian political institutions:

            
              Die Babylonier waren unzweifelhaft ein so fabelhaft hochentwickeltes Volk und mit so vollkommen modernen Staatseinrichtungen und Anschauungen auf dem Gebiet der Politik, Kriegsführung usw., wie wir es uns gar nicht haben träumen lassen; das tritt alle Tage klarer hervor. Sie waren die Franzosen der damaligen Zeit, denn ihre Sprache war die Verkehrssprache aller damaligen zivilisierten Völker, die zu der Zeit das Mittelmeer befuhren.124

            

            
              [The Babylonians were undoubtedly a fabulously advanced people with such perfectly modern state institutions and views in the fields of politics, warfare, etc., as we could never have imagined; this becomes clearer every day. They were the French of that time, because their language was the lingua franca of all civilised peoples who then sailed the Mediterranean.]

            

            The Code of Hammurapi seemed to provide the best evidence of the modernity of Babylonian society. Although most scholars did not forget to mention its “strange archaic features”125 present in certain areas, such as criminal law, they generally agreed on the astonishingly advanced society the code seemed to reflect. In particular, scholars emphasised the supposedly progressive and modern character of Babylonian law in comparison with other ancient legal traditions, especially biblical law. As an example, many pointed to Hammurapi’s abolishment of blood vengeance, commonly regarded as a major problem of oriental and especially so-called Semitic societies in the nineteenth and early twentieth centuries.126 Unfavourable comparisons with biblical law, with its laxer regulation of blood vengeance began to be made, with the legal historian Kohler writing: “In this respect, Babylonian civilisation is superior to Israelite civilisation.”127 Summarising penal law in the Code of Hammurapi, Kohler explicitly emphasised its modernity, – not only relative to biblical law but also in comparison to any of the legal traditions that superseded it in the Middle East, especially Islamic law.128 In addition, he claimed that Babylonian judicial and political life as a whole was also modern in many respects, concluding that “Babylonia developed a legal culture” that had much more in common “with our culture than with the biblical traditions.”129 When reviewing the historical significance of the Code of Hammurapi the historian Lehmann-Haupt came to a similar conclusion:

            
              In der sittlichen Höhe des Rechtsbewusstseins, die sich in vielen Bestimmungen ausspricht, der hohen und damals schon alten Entwickelung des Geschäftsverkehrs, die sie voraussetzen, der zum Teil äußerst feinen Kasuistik übertreffen diese Gesetze weitaus alles, was uns von antiken Gesetzsammlungen aus den Anfängen der jedesmaligen Geschichte eines Volkes erhalten ist.130

            

            
              [In the high ethical consciousness of what is right expressed in many provisions, the high and then already long-established level of commerce and business that they imply; the, at times, extremely fine casuistry, these laws far surpass anything that we can find in ancient collections of statutes from the beginnings of the history of any people.]

            

            What fascinated scholars at the beginning of the twentieth century most was the detailed regulation of the economic sphere in the Code of Hammurapi. This is why the focus of Koschaker’s work was on private sector arrangements such as the rules regarding debt and property or buying and selling.131 The way the Babylonians managed trade and commerce was studied intensively and seemed to testify to a “high level of commercial development” in that early period.132 As these rules had no parallels in biblical law they were believed to be evidence that Babylonia had reached a level of civilisation much higher than that of ancient Israel, and much earlier. It is clear that, from this point onward, German scholars began to merge their own experiences of economic transformation with the newly available information regarding the ancient Near East. At the turn of the twentieth century, Germany had experienced economic growth that overtook that of the United Kingdom, the birthplace of industrialisation, and so became Europe’s largest industrial nation. Describing the Babylonian economy using the same language usually reserved for the contemporary German economy resulted in Babylonia appearing as an almost modern capitalist society. This is particularly evident in the works of Kohler:

            
              Ein blühender Landbau, ein ziemlich ungebundenes Privateigentum an Grund und Boden ist bereits zu erkennen: die Bevölkerung kauft und verkauft, mietet und vermietet frei; auf dem Euphrat wird ein eifriger Stromhandel betrieben, Compagniegeschäfte werden gemacht, Darlehen und andere Geldgeschäfte sind an der Tagesordnung, und so bereitet sich schon der ungeheure Geldverkehr vor, der das spätere babylonische Leben kennzeichnete.133

            

            
              [Flourishing agriculture, fairly unrestrained private ownership of land and soil can already be seen: the population buys and sells, rents and lets freely; there is a bustling river trade on the Euphrates, business is done between companies, loans and other monetary transactions are the order of the day; and so the enormous monetary transactions that characterised later Babylonian life began to take shape.]

            

            Kohler was particularly interested in the Babylonian financial system, which he believed to be a fully developed banking system in the modern sense.134 His fascination with ancient economics clearly corresponded to his fascination with modern economics, as evidenced by the striking parallels between his descriptions of ancient Babylonia and the modern economy that appeared to epitomize of the future, that of the United States of America. In 1904 while working on his research involving the Code of Hammurapi, Kohler embarked on a trip to the USA in order to receive an honorary doctorate from the University of Chicago; during a stopover in Washington D.C., he even had a private audience with President Theodore Roosevelt.135 The German legal historian experienced the USA as a country of “exuberant vitality”136 and was deeply fascinated by the emerging economic power of this former European colony. In his later writings, Kohler returned again and again to his memories of America, describing it as a land of an eternal future:

            
              Nie in meinem Leben sind so mächtige und tiefgehende Eindrücke auf mich eingestürmt wie in den 3 ½ Wochen, in denen mir ein Blick in die neue Welt vergönnt war. Und nun stand diese neue Welt vor uns, in wunderbarer Größe und Kraft und Herrlichkeit, daß wir, wie ergriffen von einem neuen Zeichen, gleich jenen Conquistadoren, den Boden küssen mochten – das Land der kurzen Vergangenheit und der ewigen Zukunft!137

            

            
              [Never in my life have I been so overwhelmed by powerful and profound impressions as in the three and a half weeks during which I was granted a glimpse of the New World. And now this New World stood before us, in wonderful grandeur and power and glory, so that, as if seized by a new sign, we wanted to kiss the ground like those conquistadors – the land of the short past and eternal future!]

            

            There are striking similarities between Kohler’s visions of Babylonia and America, which become evident when considering the role each plays in his historical imagination. Contrary to the notion of ex oriente lux, Hammurapi’s Babylonia did not represent for him the dawn or primitive origin of civilisation as a historical process culminating in the Americas. Instead, both areas are portrayed as lands without a past, focused solely on the future, and thus removed from the course of history: Babylonia symbolised past modernity, while the USA embodied future modernity.

            Such historical decontextualisation, even to the point of extraction from the chronological timeline, was a common feature of German representations of Hammurapi’s Babylonia in the early twentieth century and aligned well with the search for anti-historicist narratives for presentation of the past. This phenomenon is also evident in the popular conceptions of the great men of history previously described. While Hegel’s world-historical individuals each occupied a specific place in history, the great men of later writers appeared to transcend time, existing outside of their temporal setting. As ‘super-historical’ actors, they were not compared with their contemporaries, but only with the great men of other great eras. This tendency was illustrated by the cartoon discussed in the introduction of the present work, which mockingly addresses the idea (fig. 1). Although the order of the stelae in that depiction, beginning with that of Hammurapi, implies a certain chronological sequence, there is no clear hierarchy among the great men: none of them stand upon the shoulders of another and no man represents the primitive beginnings upon which the others built. Rather, the placement of the stelae along an imagined great avenue in Berlin suggests that these persons coexisted. In this way, history was compressed into a non-temporal juxtaposition of exceptional eras, linked together in a chain.

            Though it was not always made explicit, it is important to recognize the significant shift in the general understanding of history that occurred at the turn of the twentieth century during the ‘crisis of historicism’. The idea of continuous history gradually gave way to the belief in certain exceptional periods such as Old Babylonia and Classical Greece or Rome, each of which were supposedly shaped and led by heroic individuals. In comparison to these great epochs, other periods came to be seen as insignificant. In this context, the tables of geniuses and great men that listed Hammurapi alongside Alexander, Napoleon, or Frederick II were not as out of place as they may initially seem. They were simply based on different, non-chronological, and non-linear conceptions of history that had gained popularity long before the emergence of Posthistoire in the late twentieth century. As we will now see however, these conceptions were not developed in a vacuum, but rather corresponded with certain developments in the political and juridical sphere.

          
        

      
      
        
          2 State and Law

        

         
          As we have seen, German scholars placed Hammurapi alongside other historical figures considered great, such as Moses, Alexander, Charlemagne, and Frederick II of Prussia. All of these men were removed from their historical contexts and presented as timeless heroes and almost as contemporaries due to the universal achievements they seemed to embody. In national historiography, Frederick II of Prussia was considered by far the most significant epigone of Hammurapi, as he was the most revered ruler in German history, admired by both conservatives and liberals, the nobility and the middle classes. Furthermore, there appeared to be a deeper typological connection between ancient Babylon and modern Prussia (or Germany), what could be termed a true ‘elective affinity’. In nineteenth and twentieth-century German historiography and political theory, Frederick II’s reign came to represent a specific type of government that was increasingly attributed to rulers of very different eras: enlightened absolutism (aufgeklärter Absolutismus). Subsequently, the term quickly became an established characterisation of Hammurapi’s reign, although some avoided the German term aufgeklärt in favour of erleuchtet (illuminated or enlightened), or described the Babylonian king’s rule as ‘despotism’ rather than ‘absolutism’.138 These concepts implied certain ideas about the nature of a state, the form of its government, and its laws, which, when transferred to different historical periods appeared to link them all the more closely. Behind these ideas, there existed a specific monarchical ideal: a strong and unfettered king who ruled like a strict yet just father, always personally concerned for the welfare of his state and his subjects. However, the scholarly and public representations of historical rulers deemed ‘enlightened’, including Hammurapi, during the Wilhelmine period also mirrored the contemporary controversies surrounding the constitutional role of the German Kaiser, particularly regarding the so-called ‘personal rule’ of Wilhelm II. Closely linked to the perception of Hammurapi as an enlightened ruler was the association of his famous code with the rule of law, or more precisely, with the German concept of the Rechtsstaat, which in this period became an object of national pride.
 
          
            2.1 Enlighted Absolutism

            The concept of ‘enlightened absolutism’ or ‘enlightened despotism’ – the two terms have usually been used interchangeably – has been increasingly questioned in modern historiography.139 The extent to which we can genuinely assert that the governance of certain eighteenth-century rulers was actually “influenced by the political theory of Enlightenment philosophy”, as claimed in a famous definition by the German historian Fritz Hartung, appears as questionable as whether the combination of opposing terms such as ‘enlightenment’ and ‘absolutism’ truly constitutes a coherent historical concept.140 In recent decades, even the suitability of the term ‘absolutism’ as a historiographical concept has come under scrutiny.141 As a result, historians have either sought to avoid using the term ‘enlightened absolutism’ altogether or have chosen to use it only in quotation marks. Instead, alternative, though also contested, terms such as ‘reform absolutism’ (Reformabsolutismus) have emerged to characterise the style of government of eighteenth-century European rulers.142

            In French, British, and American historiography, the concept of enlightened despotism is usually associated with the work of the French historian Michel Lhéritier (1889 – 1951) who chaired the International Commission of Historical Sciences in the 1920s and 1930s, which aimed to provide a working definition of the concept.143 In German historiography and political theory however, the idea of enlightened absolutism had a longer history, appearing as early as the middle of the nineteenth century but remaining controversial. That this idea as a whole appealed to scholars until the end of the twentieth century can only be understood by reviewing the history of its two component concepts. Though the term Aufklärung did not come to denote an entire epoch until the mid-nineteenth century, it had already been established as a philosophical, educational, and political program in the second half of the eighteenth century.144 Kant’s famous essay Beantwortung der Frage: Was ist Aufklärung? (“An Answer to the Question: What is Enlightenment?”), written in 1784, was particularly influential in popularising the term.145 In contrast, the term ‘absolutism’ in its current sense did not emerge until the first half of the nineteenth century, after the era it is used to describe, had ended (particularly in northern and western Europe).146 Combining the two concepts to create the idea of ‘enlightened absolutism’ occurred even later, as we will see. It already had, however, a precursor in the French terms despotisme éclairé and despotisme légal which were coined in the late eighteenth century.

            The political concept of despotism can be traced back to Aristotle, but it has undergone major transformations and changes in meaning in later reception.147 In modern political thought, the term gained new currency through the writings of the French philosopher Charles de Montesquieu (1689 – 1755). As early as 1721 in his Lettres Persanes (“Persian Letters”), he used ‘despotism’ to describe the supposedly typical style of government in the Middle East, not so much to denounce ‘the Orient’ as to hold up a mirror to French absolutism.148 He revived the concept in a more systematic manner in his work De l’esprit des lois (“The Spirit of Laws”), published in 1748.149 In this significant contribution to modern political theory, Montesquieu argued that the presence of “subordinate intermediate powers” between the ruler and his subjects was essential to the nature of any true and legitimate monarchy. In contrast, he portrayed despotism as a degenerate form of monarchy, within which kings ruled without institutional constraints, another clear critique of the French political system. Montesquieu’s despot thus acts not according to the law, but solely based on personal desires and passions, resulting in an autocratic and arbitrary form of governance that amounts to tyranny.150

            However, not all of his contemporaries shared this highly negative view of autocratic rule or despotism. In a notable departure from Montesquieu, the Physiocrats, a group of French economic theorists who held significant positions in the absolutist state, sought to differentiate between despotism and tyranny. They advocated for a legal and just form of autocratic rule – the despotisme légal – in which the ruler develops the country in accordance with the goals of the Enlightenment.151 In contrast, the philosopher Denis Diderot (1713 – 1784) and others opposed this reappraisal of despotism and introduced the term despotisme éclairé with polemical intent: a deliberately contradictory formulation, this term suggested that despotism and enlightenment were mutually exclusive. These thinkers aimed to express that autocratic rulers always remain despots, even if they pretend to embrace the ideals of the Enlightenment.152 Similar debates took place on the other side of the Rhine.153 In the German-speaking world, it seemed particularly controversial whether the term ‘despotism’ could be applied to Frederick’s Prussia. Kant was inconsistent in his statements: on the one hand, he strictly adhered to Montesquieu’s theory of the separation of powers; following which, Frededrick’s absolutist Prussia was clearly a despotic state. On the other hand, Kant referred to “the age of Enlightenment” in his famous article Was ist Aufklärung as the “century of Frederick.”154 Other scholars were similarly ambivalent. The historian Ludwig Schlözer, for example, praised Prussia’s contributions to the Enlightenment while also acknowledging the dangers of autocratic rule, thereby coining the term “wise despotism”.155 In the early nineteenth century, expressions such as ‘enlightened despotism’ and ‘enlightened absolutism’ appeared quite frequently in political discourse and were used more or less as synonyms, usually in a polemical manner, to denounce certain regimes that presented themselves with an enlightened veneer. For example, the liberal historian and jurist Karl von Rotteck (1775 – 1840), in his influential Staatslexikon, referred to the rule of Ferdinand VII (1784 – 1833) of Spain, who abolished the first Spanish constitution in 1813, as “enlightened” or “liberal absolutism” (in quotation marks), while declaring that this type of absolutism was the most reprehensible of all.156

            Contrary to what is often claimed, the term ‘enlightened absolutism’ was therefore not coined by the historian and economist Wilhelm Roscher (1818 – 1894), but it was undoubtedly he who systematised the concept and introduced it into political theory in his influential article Umrisse zur Naturlehre der drei Staatsformen (“Outline of the Natural History of the Three Forms of Government”), published in 1847.157 Herein, Roscher distinguished three main stages in the development of absolutism in Europe. The first was the “confessional absolutism” of the sixteenth and seventeenth centuries, which was expressed in its Catholic variant under Philip II of Spain (1527 – 1598) and in its Protestant variant under Elizabeth I of England (1533 – 1603). This stage was then replaced in the second half of the seventeenth century by “courtly absolutism,” a type of governance which Roscher saw as epitomised by the rule of Louis XIV in France. The third and most advanced stage in his scheme was “enlightened absolutism,” which he believed had only been fully developed in Prussia under Frederick II and in Austria under Joseph II (1741 – 1790). In fact, Roscher’s distinction was not actually based on comparative historical analysis, but on the way these rulers had presented themselves during their reigns; in other words, it was based on monarchical propaganda. The mottoes he associated with the three types of rule were “cuius regio, eius religio” for confessional absolutism, “l’état, c’est moi” (as attributed to Loius XIV) for courtly absolutism, and “Le roi, c’est le premier serviteur de l’état” (as attributed to Frederick II) for enlightened absolutism.158 The national bias of Roscher’s three-stage model is obvious: although he maintained a liberal perspective and was by no means seeking to rehabilitate absolutism (whether enlightened or not) as a general form of government, he clearly preferred the ‘evolutionary’ path via which Germany had developed into a modern state, characterised by the top-down social reforms introduced by an ‘enlightened absolutism’, to the irreformable courtly absolutism of the French which led to revolution.

            Roscher’s model was quickly adopted by German scholars although some still preferred the term ‘enlightened despotism’ because it had the advantage of having been used already in the eighteenth century. For example, the historian Heinrich von Treitschke praised Frederick II in the first volume of his popular work Deutsche Geschichte im Neunzehnten Jahrhundert (“German History in the Nineteenth Century’”, published 1879) for introducing “enlightened despotism” as a “new principle of the state”, based on the idea of fulfilling one’s duties to one’s state and nation.159 Treitschke contrasted Frederick, the Prussian “despot”, positively with other German princes who had ruled Germany like “little sultans.”160 This in itself suggests that the term ‘despot’ did not necessarily carry a distinctly Oriental connotation in the nineteenth century and could be viewed positively in comparison with examples from the Orient (i. e., the ‘sultans’). However, as a specialist in nineteenth-century history, Treitschke did not elaborate much on this conception. It was a different story with Reinhold Koser (1852 – 1914), an archivist and author of a prominent biography of Frederick II, who critically adopted Roscher’s approach.161 Whereas Roscher had presented enlightened absolutism as the most advanced form of absolutist rule, Koser argued that Frederick’s “enlightened despotism” represented an absolutist rule already in decline, a form that would mark the end of this type of government in European history.162 While Roscher’s typology had been based on the rulers’ own self-descriptions and mottoes, Koser sought to substantiate the distinction between the despotism of Louis XIV and that of Frederick II by pointing to their different philosophical and legal legitimations:

            
              Das Eigenthümliche und Neue in dem “aufgeklärten” Despotismus ist also […] auf der einen Seite: seine Berufung auf das Naturrecht, seine Anerkennung der Vertragstheorie, sein Bewußtsein von den daraus sich ergebenden Verpflichtungen; auf der anderen Seite: die Vorstellung von der Unwiderruflichkeit, Unbedingtheit der dem Staatsoberhaupt durch den Staatsvertrag zugestandenen Vollgewalt. In der eifersüchtigen und mißtrauischen Wahrung der Vollgewalt gegen jede Mitwirkung der Unterthanen bei der Entscheidung ist der Absolutismus Friedrich II. in nichts von dem Ludwig’s XIV, der aufgeklärte Despotismus in nichts von dem unaufgeklärtem unterschieden.163

            

            
              [The peculiar and new thing in “enlightened” despotism is, therefore […] on the one hand: its appeal to natural law, its recognition of the contract theory, its awareness of the obligations arising from it; on the other hand: the idea of the irrevocability, the unconditionality of the supreme power granted to the head of state by the state contract. In the jealous and mistrustful safeguarding of the full power against any participation of the subjects in the decision, the absolutism of Frederick II did not differ in any way from that of Louis XIV, the enlightened despotism in any way from the unenlightened.]

            

            For both Roscher and Koser, enlightened absolutism and enlightened despotism together represented a more advanced and modern form of rule than classical French absolutism. However, these scholars’ descriptions of the aforementioned type of rule were ambivalent, as they also pointed out certain negative and truly despotic characteristics of supposedly enlightened rulers. Nevertheless, in the following decades positive images of eighteenth-century rulers prevailed, particularly in the case of Frederick II, who came to be regarded as one of the great men of German history, with his darker side generally overlooked. The resulting works were highly nationalistic portrayals, such as those found in Die Hohenzollern und ihr Werk (“The House of Hohenzollern and its Deeds”) published in the middle of the First World War by the historian Otto Hintze (1861 – 1940). Hintze praised Frederick’s “truly Prussian sense of duty” and defended him against accusations of despotic rule:

            
              Es handelte sich aber bei ihm nicht um die Verwirklichung doktrinärer Ideale der Aufklärung, sondern um rein praktische Ziele, vor allem um die Macht und Größe seines Staates und die Wohlfahrt seiner Untertanen, die er nicht bloß im materiellen Sinne faßte.164

            

            
              [[F]‌or him it was not about realising the doctrinaire ideals of the Enlightenment, but rather about purely practical goals, especially the power and greatness of his state and the welfare of his subjects, which he understood not only in a material sense.]

            

            All of these writers emphasised the importance of the ruler’s personal commitment and his almost pedagogical understanding of the theory of enlightened absolutism (or despotism). Scholars agreed that the primary concern of the enlightened monarch was “to make of his subjects as many wealthy and enlightened instruments of his will as possible, according to the wisest rules of theory.”165 At the same time, the dependence of the entire system on the personal character of the ruler proved to be the weak point of enlightened absolutism, as especially Roscher argued, pointing out that if an “inferior successor” were to inherit from an enlightened ruler the artfully created “state machinery” of the predecessor threatened to fall apart and disintegrate.166 This focus on character, personal skills, and assertiveness of the ruler also facilitated the removal of the concept from the specific political and cultural context of eighteenth-century European societies to which it had originally been applied. Subsequently, scholars extended the temporal limitation of the concept, identifying enlightened rulers in almost every historical epoch, although Frederick II of Prussian continued to pose as a role model.

            Before turning back to Hammurapi, I would like to demonstrate how this extension of the concept of enlightened absolutism functioned, by looking at nineteenth century representations of another Frederick II (1194 – 1250), the medieval Holy Roman Emperor of the House of Staufen, also known as Frederick of Sicily. Like his grandfather, Emperor Frederick I (commonly known as Barbarossa), he occupied a central position in the German imagination of the Middle Ages, although the two Staufer emperors played different roles. Barbarossa was a key figure in German nationalism, according to the popular Kyffhäuser legend he slept in the Thuringian mountains and would one day awaken to redeem and unite the nation.167 By the end of the nineteenth century however, critical philologists had demonstrated that the Kyffhäuser legend was a modern invention, as the earliest versions of the story positioned Frederick II and not Barbarossa as the saviour of Germany.168 The substitution of the later emperor with his predecessor made some sense. From a German nationalist perspective, the Sicilian Frederick II, whose politics had focused on Italy, was of little value as a figure of identification.169 However, due to his strong position as a (Sicilian) king, his extensive legal and economic reforms, his conflict with the Church and the Pope, and his seemingly tolerant policy towards his Muslim subjects, he was perfectly suited to pose as both an enlightened ruler and the forerunner of his Prussian namesake.170 In his famous book on the Italian Renaissance (published 1860) Jacob Burckhardt, albeit with a critical intent, described Frederick as “the first ruler of the modern type who sat upon a throne.”171 Similar to Hammurapi, scholars and popular writers characterised Frederick II as a timeless ruler, far ahead of his own era. Given that comparisons with Frederick II of Prussia were very common in German scholarly literature, it is not surprising that late nineteenth-century historians adopted the concept of enlightened absolutism (respectively enlightened despotism) to describe the new “state principle” and “style of governance” that he allegedly established.172 In this vein, Karl Hampe (1869 – 1936) provided the following enthusiastic description of Frederick II of Sicily in his popular Deutsche Kaisergeschichte (“History of the German Emperors”) published in 1909:

            
              Und es war eben keine launische Tyrannei, sondern ein aufgeklärter Absolutismus, der allein die Vernunft zum Maßstab nahm. In seiner allseitigen Fürsorge, in seiner Freiheit von Dogmatismus und Mystizismus, in seiner Beeinflussung durch nationalökonomische, statistische, hygienische, volkserzieherische Gesichtspunkte, in seinen handelspolitischen Maßnahmen und Landesmeliorationen, in seinem fortschrittlichen Strafrecht, das der Folter enge Grenzen setzte, in der zunehmenden Verschriftlichung der Verwaltung und des Gerichtsverfahrens – in all diesem kühlen Rationalismus mutet er uns doch wenig mittelalterlich an und weist weit in das siebzehnte Jahrhundert hinein.173

            

            
              [And it was not a whimsical tyranny, but an enlightened absolutism that took reason alone as its yardstick. In its all-encompassing care, its freedom from dogmatism and mysticism, its influence through national economic, statistical, hygienic, and educational points of view, his commercial policies and land improvements, his progressive criminal law that limited the use of torture, increasing the use of writing in the administration and court proceedings – in all this cool rationalism, he seems to us to be not so medieval after all and points towards the seventeenth century.]

            

            It should now be clear that the concept of enlightened absolutism (or despotism) developed an associative dimension that could encompass rulers from different epochs and link them in a series. These rulers were said not only to have shared similar political principles and philosophical ideas about how to govern a state, but also to have had certain personal traits in common. As seen in the first chapter of this work, there was no evolutionary historical scheme behind the various series of great historical men that were established in the nineteenth and early twentieth centuries, and this is also true of the lists of ‘enlightened rulers’ to which Hammurapi was now added. The portrayal of the Old Babylonian king as a forerunner of the two Fredericks did not imply that he was more ‘primitive’ than his medieval respectively early modern successors: all appeared equally enlightened within their historical contexts. The inclusion of Hammurapi in these series of admired rulers, of course, said less about kingship in ancient Babylonia than it did about concepts of the ideal monarchy and the ideal ruler in modern Germany. The political dimension of the debate about Hammurapi’s role in his ‘enlightened’ state can thus only be understood by contextualising it within political ideas regarding good and just kings in modern societies in general and the constitutional position of monarchs in late nineteenth century German states in particular. As we shall see, this was indeed one of the most sensitive and controversial issues of the new German empire at the time of the discovery of the Code of Hammurapi.

          
          
            2.2 The Monarch

            In terms of political history, the nineteenth century saw the rise of ‘monarchical constitutionalism’.174 Before the French Revolution, the monarchs of Europe ruled as ‘sovereigns’ by the grace of God; that is, without formal rules (such as constitutions) to limit their power. In theory, their rule was absolute, though in practice their actual power had always been limited by informal rules and social power relations, as critics of the concept of absolutism have rightly pointed out. The first written constitutions were adopted in the United States (1787), Poland (1791) and France (1791); the first of these led to the establishment of a modern republic, the following two to constitutional monarchies (though that of France lasted only until execution of Louis XVI and the adoption of a republican constitution in 1793). After the French Revolution and the wars that followed, the idea that a nation should possess a constitution spread throughout Europe, initially as a result of the Napoleonic conquests. The first constitutional monarchy in Germany was established in 1807 in the Napoleonic satellite state of Westphalia.175 Independent constitutions followed in the southern and south-western German states after the Congress of Vienna.176 The two largest German states however, Prussia and Austria, were without constitutions until the revolution of 1848, and thus formally remained absolutist regimes.

            The constitutions of the early nineteenth century typically rejected the concept of popular sovereignty that had been embraced during the age of revolution. However, a straightforward return to pre-revolutionary absolutism, with a sovereign at the top embodying the ‘divine right’ of kings, was no longer feasible either. The Charte constitutionnelle of 1814, the constitution of the relatively short-lived French Bourbon monarchy, presented an elegant solution to this dilemma. This constitution was based neither on the idea of popular sovereignty nor on the concept of a contract between the monarch and his subjects. Instead, it was enacted by the king, who in taking this step voluntarily limited his own power – at least in theory, as the social balance of power no longer permitted him to rule as his absolutist predecessors had. Even the preamble of this constitution clearly indicates that it is based on a compromise to which the king was compelled; after pointing out that in France “all power resides in the person of the King,” it continues by saying that the “exercise of this power must be adapted to the various needs of the times,” and that the King will fulfil the wishes of his people for a constitution.177 Thus, the theoretical distinction between the possession of power and its exercise, a model that can be traced back to the French jurist and political philosopher Jean Bodin (1530 – 1596), was crucial to the whole construction.178

            The Charte constitutionnelle strongly influenced European constitutionalism in the first half of the nineteenth century and served as a model for the constitutions adopted in the southern German states of Bavaria, Baden, and Württemberg.179 Its basic idea, the fiction of the King as the sole sovereign who restrains himself by enacting a constitution of his own free will, became known in Germany as the ‘monarchical principle’ (monarchisches Prinzip). It was first articulated in the Bavarian Constitution of 1818, whose preamble states that Bavaria is a “sovereign monarchical state in accordance with the provisions of the present constitutional charter.” As decreed by King Maximilian I: “The King is the head of the state, unites in himself all rights of state authority, and exercises them under the conditions laid down by him in the present constitutional charter.”180 Although most nineteenth-century European constitutions differed little from the German ones in this respect, scholars such as the reactionary political philosopher Friedrich Julius Stahl (1801 – 1861) presented the monarchical principle as a distinctly German contribution to political theory, positively contrasting it with the parliamentary principle already established in Britain:

            
              Die Nation in ihrer parlamentarischen Vertretung regiert sich selbst, und der König steht nur darüber, indem er dieser Regierung (formell) die Sanktion erteilt […]. Dies ist es, was wir das parlamentarische Prinzip nennen. […] Im Unterschiede dazu werden wir daher das monarchische Prinzip darin finden müssen, daß die fürstliche Gewalt dem Rechte nach undurchdrungen über der Volksvertretung stehe, und daß der Fürst tatsächlich den Schwerpunkt der Verfassung, die positiv gestaltende Macht im Staate, der Führer der Entwicklung bleibe. Hierin zeigt sich, daß das monarchische Princip etwas Anderes und zwar ein Mehrers ist als die Souveränität des Königs.181

            

            
              [The nation, in its parliamentary representation, governs itself, and the king stands above it only by (formally) sanctioning this government […]. This is what we call the parliamentary principle. […] By contrast, we must therefore find the monarchical principle in the fact that the princely power stands, in law, impenetrable above the people’s representation, and that the prince remains the centre of gravity of the constitution, the positively creative power in the state, the leader of development. This shows that the monarchical principle is something other and, indeed, something more than the sovereignty of the king.]

            

            According to nationalist historians such as Treitschke, there was a traditional German “monarchical attitude,” which was strengthened by the “enlightened despotism” of Frederick II: “[T]‌hat is why the German people […] remained the most loyal to monarchs among the great cultural nations.”182 Following these ideas, the monarchical constitutions of the nineteenth century contained central royal prerogatives, including control of the military and decisions regarding foreign policy, as well as the right to declare war, or a state of emergency. Such constitutions did not provide for a separation of powers but instead granted the monarch significant legislative and executive authority. Laws required both the monarch’s assent and parliamentary approval. Most importantly, the government was accountable solely to the monarch, not to parliament; it was the monarch who appointed the head of the government and had the power to dismiss him at any time. Despite such prerogatives, these new constitutions did represent the limitation of royal power. Moreover, the king’s ‘gift of his own free will’ was a one-off act: once granted, a constitution could not simply be revoked.183

            The most important monarchical constitution in the German Confederation (Deutscher Bund), the association of sovereign states that existed between 1815 and 1866, was the Prussian one imposed in 1850 by Frederick William IV (1795–1861) after the failed revolution of 1848. In contrast to the revolutionary Paulskirchenverfassung (Frankfurt Constitution), which was intended for a new national state, and the Charte Waldeck, a draft for a liberal Prussian constitution, the imposed one of 1850 explicitly rejected the concept of popular sovereignty in favour of the monarchical principle.184 Against the background of Prussia’s complex position as the most powerful state by far in the German Reich, which had been established in 1871, the Prussian constitution influenced the German political system until its abolition in 1918.185 Monarchical prerogatives, such as the government’s dependence (in the person of the Chancellor) on the monarch, were also central to the constitution the German Reich. However, the monarchical principle was compromised there to the extent that the monarch did not act (as in Prussia) as the sole representative of state authority. The Reich was a federal state composed of sovereign federal states. State sovereignty was therefore formally vested in the Bundesrat (federal chamber), over which the Kaiser presided as King of Prussia. The position of the Kaiser was clearly defined in the Constitution of the Reich Article 11: “The Presidency of the Confederation belongs to the King of Prussia, who bears the name of German Emperor.”186 Nevertheless, the constitution of the German Reich established a strong executive position for the monarch: he was not subject to democratic parliamentary control and he appointed the government (i. e., the Chancellor of the Reich). In practice however, the dualism of monarch and chancellor required cooperation and informal arrangements. This worked reasonably well under the first German emperor, Wilhelm I, as he left most of the business of government to his chancellor, Otto von Bismarck (1815 – 1898). In the era of his grandson Wilhelm II however, the disadvantages of this informal arrangement became apparent, as the young Kaiser was by no means willing to leave day-to-day politics to others and confine himself to his constitutional role as ‘president’ of the federal chamber. Rather, he wanted to be ‘his own chancellor’ and sought to reduce the chancellors he appointed to mere executors of his political ideas.187

            The political ambitions of the young Kaiser were far from uncontroversial, leading to heated discussions about the monarch’s ‘personal rule’ (persönliches Regiment) throughout his entire reign. This term had been introduced by Wilhelm II himself in the early 1890s to signify the style of politics he wished to pursue. The Kaiser was clearly influenced by certain ideas I have discussed above, such as the role of great men in history, with whom the emperor identified. The phrase ‘personal rule’ was soon adopted by the circle of advisers and friends surrounding the Kaiser, who increasingly gained informal political influence, bypassing a constitution that did not provide for a royal court.188 Historians agree that Wilhelm II did not truly determine German politics but rather intervened in them, often with negative results. However, it has long been debated whether the term ‘personal rule’ meaningfully describes his political role or whether it should be seen as the neo-absolutist fantasy of a megalomaniacal monarch and his entourage.189 The contemporary debate regarding this issue reached its climax during the chancellorship of Bernhard von Bülow (1900 – 1909), coinciding with the Babel-Bible controversy and the discovery of Hammurapi’s stele.190 It was during this period that the term ‘personal rule’ entered the political vocabulary and became a widely used slogan. Unsurprisingly, the expression also featured prominently in contemporary representations of the Kaiser himself, including cartoons, as demonstrated by an example from the social democratic magazine Der wahre Jacob and published in 1910 (fig. 3

            
              [image: ]
                Figure 3  The cartoon was published in 1910 by the left-wing magazine Der wahre Jacob. The text (in Berlin dialect) reads as follows: “Look, that's the first guard regiment” - “And who is riding ahead?” - “This is the personal regiment”.

            
            ).191 For the liberal and democratic opponents of the emperor, the phrase ‘personal rule’ was used polemically or as a warning against leaving the fate of the Reich to the whims of a ruler perceived as unpredictable. 

            A famous example is the historian Ludwig Quidde’s (1858 – 1941) biographical sketch of the Roman Emperor Caligula (12 – 41 AD) published in 1894, which became the most popular anti-monarchical pamphlet to appear in the Reich.192 It is also a powerful reminder of the importance of historical references and the assertion of direct parallels between figures from very different eras in the political discourse at the turn of the twentieth century. The identification of political leaders with Caligula, the epitome of a mad and megalomanic despot since antiquity, remains a popular trope today, as evidenced by recent articles and cartoons about US President Donald Trump.193 That Quidde’s Studie über Cäsarenwahn (“Study on the Madness of Emperors”) was less about the ancient Roman emperor than about the current German one became clear to his contemporaries from the very first pages of the text: The description of how the ruler set up “his own regiment” after his “leading statesman” had “fallen out of favour” contained a clear allusion to the dismissal of Bismarck and the beginning of Wilhelm’s assumed personal rule.194 As Quidde later admitted, his clear aim with this work was “to warn the German people of the dangers inherent in the emperor’s unpredictable personality.”195 The term Cäsarenwahnsinn, a political buzzword that had become popular via a novel by the nationalist writer Gustav Freytag (1816 – 1895) a few years before, did not refer to an individual mental disease of the ruler, but to a specific political situation that Quidde considered typical of monarchies: “Cäsarenwahnsinn is the product of conditions that can only flourish in the moral degeneration of monarchist-minded peoples.”196

            Harsh criticism of Wilhelm’s personal rule was not confined to the political left. A few years later, the völkisch and antisemitic writer and politician Graf Ernst Reventlow (1869 – 1943) penned a fierce critique of Wilhelm’s personal rule that was, in many ways, similar to Quidde’s. Significantly, however, he chose a different historical parallel, complaining of the monarchy’s “Byzantinism”, which he defined as a “pathological relationship between a ruler and his people” that only produces servility and encourages flatterers.197 However, both examples demonstrate that terms such as ‘Byzantinism’ and ‘Caesarism’ played a central role in the German debate, serving as expressions of the dangers and perils of the monarchical system (though they were rarely accompanied by calls for a republican state).198 By evoking the turmoil of Caligula’s reign and assassination, as well as the long decline of the Byzantine Empire, these comparisons – far from being meaningless decoration – clearly shaped the political perception of Wilhelm’s reign. It is instructive to note the historical epochs that were not invoked in this context: apparently, neither the ancient Near East nor the Islamic Middle East seemed suitable for illustrating monarchy in a state otherwise characterised as despotic. I am also not aware of any instance in which Wilhelm’s identification with Hammurapi’s Babylonia was used to emphasise the dangers of autocracy or tyranny.

            However, the relationship between political discourse on the monarchy and contemporary representations of Hammurapi became more apparent in other fields. One important point of reference for such analogies was the correspondence between individual citizens, provincial administrators, and the Babylonian king, which provides fascinating insights into the legal practices of the Old Babylonian period.199 As mentioned above, many of these ancient letters were known prior to the discovery of Hammurapi’s Law Code, and the first significant publication of their contents (by Leonard King) had appeared in 1898. A German translation of the letters, edited by Arthur Ungnad, followed in 1914.200 Ungnad had already completed a popular selection of Hammurapi’s correspondence and intended to publish it the same year, but the First World War broke out and delayed its appearance. This volume was finally published in 1919 with a very insightful introduction in which he identified strong affinities between ancient Babylonia and modern Germany.201 According to Ungnad, his letters demonstrate not only Hammurapi’s “high sense of justice and impartiality”202 but also his personal involvement and intervention in individual legal cases on behalf of the poor and weak:

            
              Wenn jedoch jemand glaubte, sein Recht bei den Richtern seiner Stadt nicht gefunden zu haben, so war es ihm gestattet, an einen höheren Gerichtshof zu appellieren, an die Richter des Königs zu Babylon. Ja, der König selbst griff als oberster Richter häufig in Rechtsfragen ein. Das lehren nicht nur gelegentlich Bemerkungen in Rechtsurkunden, sondern die Briefe Hammurapis selbst. […] Immer wieder bestätigt sich auch in diesen Briefen der unwandelbare Gerechtigkeitssinn des Herrschers und seine unablässige Sorge um das Wohl seiner Untertanen.203

            

            
              [However, if someone believed that he had not found justice with the judges of his city, he was allowed to appeal to a higher court, to the judges of the king of Babylon. Indeed, the king himself frequently intervened as supreme judge in legal matters. This is taught not only by occasional remarks in legal documents, but also by Hammurapi’s letters themselves. […] Again and again, these letters confirm the ruler’s unchanging sense of justice and his unceasing concern for the welfare of his subjects.]

            

            It was this image of Hammurapi as a king who tirelessly worked for the good of his state and subjects, distinguished by his expertise and in-depth knowledge, that most captivated contemporary scholars. Josef Kohler, Ungnad’s co-editor of the Code of Hammurapi, could hardly contain his enthusiasm in this regard and portrayed the king as a fervent worker embodying a modern bourgeois ethos:

            
              Seine Thätigkeit ist eine geradezu fieberhafte; was er befiehlt, soll sofort sein. […] Alles dieses bietet uns die Charakteristik eines ausserordentlich umsichtigen, Tag und Nacht thätigen, temperamentvollen Herrschers, der in alles und jedes eingreift und offensichtlich die ganze Staatsverwaltung Babylons auf eine bisher nicht erreichte Höhe gebracht hat.204

            

            
              [His activity is almost feverish; whatever he orders must be immediate. […] All this gives us the characterisation of an extraordinarily prudent, day and night active, spirited ruler, who intervenes in everything and anything and has obviously brought the entire state administration of Babylon to a hitherto unattained height.]

            

            Against the backdrop of an idealized image of enlightened rulers it is not surprising that the legal historian drew a direct parallel between Hammurapi and the Prussian kings of the eighteenth century: “In these letters we sometimes have the impression that we have before us the records of Frederick II or Frederick William I.”205 In fact, the concept of the humble and fervently dedicated monarch is a fundamental aspect of the myth of enlightened absolutism. In particular, Frederick II of Prussia deliberately cultivated such an image of himself, and this image was uncritically adopted by later historians, who saw him as the ideal type of enlightened ruler.206 Most influential in this respect was Frederick’s Politisches Testament (“Political Testament”) of 1752, in which he famously claimed that “the ruler is the first servant of the state. […] He must listen to all complaints, and he must quickly right the wrongs of those threatened with violence.”207 This demand included direct intervention in individual cases, even against his own administration:

            
              Man darf mit den Pflichtvergessenen kein Erbarmen haben: die Stimme der Witwen und Waisen fordert Vergeltung, und Sache des Fürsten ist es, die Beamten zu ihrer Pflicht anzuhalten und streng gegen die vorzugehen, die seine Autorität mißbrauchen und das öffentliche Vertrauen unter dem Vorwand von Recht und Gerechtigkeit täuschen. Gerade gegen solche Art von Pflichtvergessenheit muß ich die äußerste Strenge anraten; denn der Herrscher macht sich gewissermaßen zum Mitschuldigen an den Verbrechen, die er unbestraft läßt.208

            

            
              [No mercy must be shown to the negligent: the voice of the widows and orphans demands retribution, and it is the prince’s duty to urge the officials on to do their duty and to take strict action against those who abuse his authority and deceive the public trust under the pretext of law and justice. I must advise the utmost severity against such negligence, for the ruler makes himself complicit in the crimes he allows to go unpunished.]

            

            The myth surrounding Frederick II, which had originated during his lifetime, was largely based on stories, some real, some legendary, that depicted him as a selfless caregiver, genuinely concerned for the welfare of each of his subjects.209 The most famous example in this respect was the so-called Müller- Arnold case. Christian Arnold operated a water-powered grain mill in Brandenburg and sought justice for an alleged upstream diversion of water from his mill by a nobleman, which rendered his mill inoperable. Although the miller and his wife lost all court cases related to the matter in the 1770s, their fortunes changed when they appealed to Frederick II. The king not only overturned the decisions of the Prussian courts but also imprisoned some of the judges and key figures in the administration of justice, ultimately restoring the mill and its water supply to the Arnolds.210

            In the same way, the Code of Hammurapi seemed to bear witness to a similar enlightened spirit that was both practical and devoted to the specific concerns of royal subjects, as Winckler pointed out: “The formulation of the individual paragraphs [of the Law Code] is transparent, the provisions are clear and avoid sophistry; they have arisen from practice and are intended to serve practice directly.”211 Kohler went even further, seeing in the “paternal despotism” of Hammurapi certain “social blessings” that made ancient Babylonia appear as a precursor of the Prussian-German welfare state established by Bismarck’s social legislation in the 1870s.212 Wilhelm II adopted this view in his later book on Mesopotamian kingship. According to him, “social welfare” was a defining feature of the Old Babylonian state and he particularly praised Hammurapi’s role as a “warm-hearted father to his people.”213 Perhaps this reveals more about Wilhelm’s own chosen self-image as a socially minded and just Emperor, which he strove to achieve particularly during the early years of his reign, though usually without any concrete political results. One of the earliest examples was his political intervention in a miners’ strike in the Ruhr in May 1889. While Bismarck was adamantly against state intervention, Wilhelm verbally sided with the workers, portraying himself as a patriarchal arbiter. This dispute contributed to Bismarck’s dismissal a few months later but did nothing to prevent the workers’ bitter defeat.214 However, it is important to remember that the German social reforms were introduced ‘from above’, not least in order to undermine the rising Social Democrats. Wilhelm II’s state was an authoritarian welfare state that aimed to decouple welfare from democracy and political liberalism.215 Following that model, social justice could only be assured by a strong state led by a strong king who cares for all his subjects as would a good father.

            This patriarchal idea of welfare is, of course, much older than the German Reich or ‘enlightened absolutism’. Michel Foucault famously coined the term ‘pastoral power’ to refer to this particular conception of the relationship between God and man, or between a ruler and his subjects, rightly pointing to the ancient Near Eastern roots of a concept that later found its way into Western political theory.216 The idea of “pastoral power” in his sense is “defined by its beneficence”, with the “salvation of the flock,” or the sovereign’s subjects, as its ultimate goal.217 However, the French philosopher did not refer to the Code of Hammurapi in this respect, which in fact could have strongly underscored his arguments, as ‘pastoral power’ can be identified as its driving principle. In the prologue to his law Code, the Babylonian king identifies himself as the “shepherd of the people,” a traditional royal title that had been used by Mesopotamian kings before him.218 The positive image of the king as a good shepherd or herdsman likely originated in the ancient Near East and spread to the Mediterranean, where it found its way into Greek poetry and philosophy.219 However, the most important source for disseminating the pastoral ideal into European literature on kingship was undoubtedly the Bible, perhaps best exemplified by Psalm 23: “The Lord is my Shepherd, I shall not want.”

            Fundamental to the pastoral ideal of kingship in the ancient Near East was the concept of social justice, which the king was expected to uphold, or, if disrupted, to restore.220 Accordingly, Mesopotamian kings positioned themselves as protectors of the weak against the strong, often in the prologues and epilogues of law collections, as Hammurapi did: “In order that the mighty not wrong the weak, to provide just ways for the waif and the widow, I have inscribed my precious pronouncements upon my stela.” (LH, epilogue).221 Thus, the proverbial reference to widows and orphans as particularly worthy of protection in European writings on kingship, such as Frederick II’s Political Testament, is rooted in traditions that are much older than the Bible, which of course, became the main source of this expression for later reception.222 However, ancient Near Eastern conceptions of social justice should not be confused with the modern ideal of social equality. According to Jan Assmann, the principle underlying ancient Egyptian and Mesopotamian notions of justice is “vertical solidarity”, which presupposes a hierarchical social order that it aims to preserve and defend by mitigating excesses. (In contrast, modern “horizontal solidarity” aims to abolish social hierarchies). The idea of social progress or improvement did not exist; instead, appeals to ‘justice’ sought to restore the ‘original’ social order. What the weak expected from the king in ancient Near Eastern society was protection against exploitation by the strong, while the king expected obedience and loyalty from the weak.223 It then becomes clear that Hammurapi’s self-presentation on the stele as ‘ King of Justice’ was not least part of a highly successful royal propaganda strategy.224 The extraordinary status the Code achieved in later periods supported Hammurapi’s rise to become, in the words of Marc Van de Mieroop “the paradigm of a just king,” – a status he held in antiquity, long before his modern rediscovery.225

            Against this backdrop, the enthusiasm of German scholars, particularly that of the Kaiser himself, for ‘pastoral’ conceptions of monarchy and their historical roots becomes understandable. The ideology of pastoralism appeared to offer a way of tackling social injustices and exploitation while simultaneously affirming the existing political and social order. Given the desperate living conditions of large sections of the population during the age of industrialisation, there was therefore more at play than a traditional concept of governance. The fierce class struggles of the mid-to-late nineteenth century, along with the looming shadow of social revolution, had given rise to a new notion of ‘social monarchy,’ often legitimised by historical and sometimes racial speculation. In this vein, the legal scholar Lorenz von Stein (1815 – 1890), regarded as the founder of the concept of a socialist German kingdom, advocated a return to an allegedly ancient Germanic kingship which “by its very nature […] does not allow the absolute rule of one class over another, but stands above both.”226 Von Stein argued that only this idea could reignite the popularity of the institution of monarchy “The true, powerful, lasting and most beloved kingdom is the kingdom of social reform.”227 Similar arguments were later used by the theologian and liberal politician Friedrich Naumann (1860 – 1919) to argue that the German Reich should be a social monarchy (soziales Kaisertum).228 Wilhelm II was far from the first monarch to draw on the ideas that were circulating. The French emperor Napoleon III was, before his seizure of power, himself the author of social-reformist pamphlets, and had already attempted to establish a ‘democratic’ monarchy, based on plebiscite support for his policies and heavily reliant on the support of the lower classes.229

            These ideas – or ideologies – of ‘social’ and ‘democratic’ monarchs should be considered in the context of how the monarchy reinvented itself during the long nineteenth century.230 Such reinventions became necessary due to the severe crisis of legitimacy that the institution of monarchy had faced since the French Revolution. The appeal to divine favour became increasingly unconvincing, although it was used by most European monarchs until the First World War, and with particular emphasis by Wilhelm II, it had in fact been reduced to a mere formula of monarchical constitutionalism, lacking any practical significance.231 Even as a ‘traditional type’ of legitimacy in the Weberian sense, divine favour could by no means compete with the revolutionary idea of popular sovereignty. Against this background, the concept of the monarchy as the only institution above class antagonisms and able to unite a nation emerged as an attractive new source of legitimacy. This transformation had already been observed by Max Weber, whose concept of ‘plebiscitary rule’ was modelled after the rule of Napoleon III.232 In the early twentieth century, these ideas increasingly merged with the aforementioned notions of charismatic leadership, particularly on the political right.233 Especially after Germany’s defeat in the First World War, these concepts also became applied to the ‘great rulers’ of history, who thus became politically charged figures. A notable example of this is the new cult surrounding Frederick II of Sicily during the Weimar Republic.234 Admired as an enlightened ruler in the nineteenth century, he was now chosen by right-wing inellectuals as a symbol of salvation, as demonstrated by the biography written by the famous medievalist Ernst Kantorowicz (1895 – 1963), who was then a fervent nationalist and opponent of democracy and liberalism.235

            Unlike Frederick II of Sicily (and his supposed Prussian counterpart in the eighteenth century), Hammurapi of Babylon did not achieve national saviour status for obvious reasons: his prominence was too recent and his appropriation for nationalist purposes was too challenging given his Semitic origin. It should be clear however, that modern discourse regarding the Old Babylonian king and debates surrounding the conception of monarchy were converging in an era when the latter had become severely challenged. Contemporary scholars did not simply impose modern conceptions of monarchy on ancient Babylonian material, neither did the ancient materials directly influence modern politics. Through translations and interpretations, the ancient material did, however, affect contemporary discourse and was used to legitimise certain ideas of governance and monarchical traditions, by demonstrating their supposed roots in ancient Babylonia. In this respect, the discovery of the Code of Hammurapi seemed to be good news for the German monarch and his supporters. 

            Apart from the concepts of enlightened kingship, social monarchy and the authoritarian welfare state, law itself, along with its assumed position within state and society, provided another basis for drawing parallels between the political systems of Old Babylonia and modern Germany. The key concept in this respect was the Rechtsstaat.

          
          
            2.3 The Rechtsstaat

            The term Rechtsstaat occurs quite often in German descriptions of Hammurapi’s Babylonia from the beginning of the twentieth century. As early as his first lecture on Babel und Bibel (“Babel and the Bible”) – delivered almost precisely at the time of the excavation of the Law Code, which was therefore still unknown to him – Delitzsch referred to the “highly developed Rechtsstaat” of the Babylonians and argued that this indicated they possessed a “culture comparable to ours”.236 Subsequently, the Assyriologist viewed the discovery of the stele as confirmation of this thesis and again wrote enthusiastically about an “exemplary Rechtsstaat” under Hammurapi.237 However, referring to ancient Babylonia as a Rechtsstaat was not only anachronistic in terms of legal history (a fact of which scholars were well aware), but the application of a modern term to an ancient Near Eastern context served to further link Hammurapi’s Babylonia to modern Prussia and Germany, thereby influencing contemporary discourse on the rule of law, its theoretical foundation, and its historical roots.

            The concept of Rechtsstaat is central to German political and legal discourse and has certain national peculiarities.238 For this reason, the term has no equivalent in other languages; neither ‘rule of law’ nor ‘constitutional law,’ the two most commonly proposed translations, adequately convey the meaning and implications of the German concept, as they are based on different premises of legal theory, though these differences need not be overemphasised.239 Legal philosophy today closely associates the Rechtsstaat concept with the principles of liberal (parliamentary) democracy and fundamental human rights, rendering it inseparable from a specific political order and a universal set of values. This idea is most prominently represented by Jürgen Habermas, who argues for the “intrinsic connection between Rechtsstaat and democracy.”240 In German legal theory, two spheres are distinguished: on the one hand the ‘formal’ Rechtsstaat encompasses institutional rules, legal certainty, and administrative legality; on the other hand the ‘material’ Rechtsstaat binds the state to certain fundamental principles or values, particularly the fundamental rights outlined in the first 19 articles of the German constitution, the “Basic Law” (Grundgesetz) which defines the Federal Republic of Germany as a democratic and social Rechtsstaat (Article 28).241

            However, Habermas’ thesis of the ‘synchronicity’ (Gleichursprünglichkeit) of the rule of law and democracy cannot be interpreted historically, as they have different origins and backgrounds.242 Unlike today, the term Rechtsstaat was not originally associated with any particular form of government or universal values during the nineteenth and early twentieth centuries.243 As the legal scholar and constitutional judge Ernst-Wolfgang Böckenförde has shown in an influential article, Rechtsstaat is one of those basic or “gateway” concepts in legal theory that defy clear definition and are interpreted and adapted differently across various political and historical contexts.244 While the term was coined in the early nineteenth century, its essential idea can be traced back to Kant. In his 1797 Metaphysik der Sitten (“Metaphysics of Morals”), the philosopher linked the concepts of state and law almost intrinsically, defining the state as the “union of a multitude of human beings under laws of right”245 Liberal legal theorists of the early nineteenth century, such as Carl Welcker (1790 – 1869) and Robert von Mohl (1799 – 1875), followed the Königsberg philosopher and introduced the term Rechtsstaat as a fundamental principle or spirit of the state, rooted in the concepts of reason and rationality: “Reason is now the supreme law, and the law commands only what reason commands.”246 Liberal legal theory holds that a state of non-rational law, or even lawlessness, can occur not only in a monarchy but also in a democracy. According to this view, the antitheses of the Rechtsstaat were despotism and theocracy; two forms of government founded not on the principles of rational law but on the arbitrary passions of an uncontrolled ruler or on blind faith devoid of reason. For the liberal theorists of the nineteenth century, however, the actual antonym of the legal state was the police state (Polizey-Staat), as established by the absolutist rulers of the eighteenth century and defined as a state with unrestricted executive power and a police force that interferes in the private and economic sphere of the people.247 What these positions reflected was the juridification of the social and political that had been taking place since the late eighteenth century. The aim of the liberal jurists of the early nineteenth century was thus to institutionalise the achievements of this process in a formal Verrechtsstaatlichung, a term coined by Habermas in this context.248

            The liberal concept of the Rechtsstaat has always included the recognition and respect of rational law by the state itself, especially by the executive branch of the state. Legal certainty (Rechtssicherheit) inherently requires the state to be bound and constrained by law. Indeed, restricting state arbitrariness was the central aim of liberal scholars of the nineteenth century, even if democratic participation or the implementation of the welfare state were not yet integral aspects of their political program.249 The demand for Rechtssicherheit becomes understandable considering the policy of restoration during the Vormärz period between the Napoleonic Wars and the revolution of 1848, which was characterised by the persecution of political opponents, especially liberals and democrats. Closely connected with legal certainty was the idea of judicial independence and the corresponding demand to limit (and ultimately to prohibit) the monarch’s intervention in court proceedings in the form of so-called Machtsprüche (power decrees). Against this background, the limits of the concept of enlightened absolutism as applied to the Prussian state of the eighteenth century, at least as far as they encompassed the central principles of the rule of law, become clear. On the one hand, the admired ruler Frederick II was famous for his measures that established an independent and incorruptible judiciary, such as the training of judges and the creation of a professional justice administration. On the other hand, Frederick II was also famous for interfering in legal proceedings in ways that were clearly incompatible with the rule of law.250 The most notable example of this was his overturning of the verdict in the Müller- Arnold case, as described above. For legal scholars – and not only those with liberal views – this was not seen as proof of the king’s commitment to the poor and weak, but rather as a cautionary tale that emphasised the need to avoid monarchical intervention as much as possible.251 In practice, such cases were rare after 1800, but it was not until the Prussian Constitution of 1850 that the principle of judicial independence was enshrined.252

            The insistence of liberal scholars on the incorruptibility and independence of the judiciary as an integral part of the concept of Rechtsstaat was clearly a critical reaction to the political and legal situation during the Vormärz. However, following Böckenförde, most modern legal historians critically describe how in the second half of the nineteenth century the concept of the Rechtsstaat increasingly lost both its normative function (as a goal to be achieved) and its critical function, which led, in part, to legal positivism becoming the dominant school of thought regarding law at the turn of the twentieth century. Indeed, from the mid-nineteenth century onwards, legal scholars began to restrict the meaning of the term Rechtstaat to certain formal aspects, such as transparent judicial procedure, explicitly excluding notions of ‘natural’ or ‘rational’ law.253 The main proponent of this shift was the aforementioned conservative political and legal scholar Friedrich Julius Stahl, who provided the most renowned definition of the Rechtsstaat in German legal studies:

            
              Der Staat soll Rechtsstaat seyn, das ist die Losung und ist auch in Wahrheit der Entwicklungstrieb der neueren Zeit. Er soll die Bahnen und Gränzen seiner Wirksamkeit wie die freie Sphäre seiner Bürger in der Weise des Rechts genau bestimmen und unverbrüchlich sichern und soll die sittlichen Ideen von Staatswegen, also direkt, nicht weiter verwirklichen (erzwingen), als es der Rechtssphäre angehört, d.i. nur bis zur nothwendigen Umzäumung. Dieß ist der Begriff des Rechtsstaats, nicht etwa, daß der Staat bloß die Rechtsordnung handhabe ohne administrative Zwecke, oder vollends bloß die Rechte der Einzelnen schütze, er bedeutet überhaupt nicht Ziel und Inhalt des Staates, sondern nur Art und Charakter, dieselben zu verwirklichen.254

            

            
              [The state should be a Rechtsstaat; that is the slogan and, in truth, the driving force behind modern development. It should precisely define and inviolably secure the boundaries of its power and the free sphere of its citizens in accordance with the law, and it should not realise (enforce) moral ideas through state action; i. e., directly, beyond what belongs to the sphere of law; i. e., only to the extent necessary for necessary regulation. This is the concept of the Rechtsstaat, not that the state merely administers the legal system without administrative purposes, or merely protects the rights of individuals; it does not mean the goal and content of the state, but only the manner and character of realising them.]

            

            Its focus on legal procedures connects the concept of Rechtsstaat with that of the Verwaltungsstaat (administrative state), as the implementation of and compliance with formal legal procedures depend on a functioning administration. Leading scholars of administrative law in the Wilhelmine era, such as Otto Mayer (1846 – 1924), thus equated the two concepts, so that a smooth and well-organised administration soon became the central feature of the concept of a Rechtsstaat.255 However, against the claim that the political and normative idea of the Rechtsstaat had degenerated into formalism and legal positivism, it should be noted that legal certainty and formal elements were essential to its conception and that criticism of these ideas has always been highly ambivalent. It is perhaps worth pointing to the current global crisis regarding the rule of law here, due to the rise of authoritarian rule and the attack on the rule of law by right-wing political parties, even in long standing liberal democracies.256 More problematic than the formalist conception of the Rechtsstaat was the fact that the whole idea became an integral part of German nationalism during the early twentieth century; German scholars were certain that their country was the most advanced Rechtsstaat and most agreed that this was due to the policies of the Prussian kings in the eighteenth and early nineteenth centuries. According to the historian Otto Hintze, Frederick II laid the foundations of the modern German constitutional and administrative state by ordering a new legal code in which “the spirit of enlightened despotism […] found classic expression in its benevolent, humane tendencies and conservative social policies.”257

            Scholars at the turn of the twentieth century were well aware that the establishment of the modern Prussian Rechtsstaat had been a long and arduous journey and one that had included several key steps, such as the creation of a functional and efficient legal administration, the prohibition of monarchical interference, and the development of an independent and incorruptible judiciary. Therefore, it must have seemed all the more astonishing that many of the same things had already been achieved in ancient Babylonia. While Delitzsch did not elaborate on his claim regarding Babylonia as an “exemplary Rechtsstaat,” others sought to justify the anachronistic use of this term by referring to certain legal practices and rules under Hammurapi. The multi-volume collection of Babylonian laws edited by Kohler, Peiser and Ungnad was aimed in this direction.258 Ungnad, for example, emphasised the supposed impartiality of the Babylonian judges and enthusiastically praised Hammurapi for enforcing the “incorruptibility of the judiciary” (although not its independence from himself).259 However, against the background of the development and transformation of the concept in the later nineteenth century, the claim that Old Babylonia was a Rechtsstaat in the modern sense primarily indicated that Hammurapi had established a modern Verwaltungstaat. The emphasis on trade and commerce in his code seemed to support this claim, as a thriving economy, such as was assumed to have existed in ancient Babylonia, depends on a high level of legal certainty. Consequently, German scholars praised the organised, efficient and excellent administration in Babylonia, which they thought had cleary reached an unprecedented level. Through the lens of contemporary legal positivism, they all assumed that the provisions in the Code of Hammurapi constituted normative legislation that was more or less applied by Babylonian judges in a manner similar to how modern judges apply contemporary law.260

            Just as the authoritarian and patriarchal conceptions of monarchy that circulated during the Wilhelmine period were solidified by their supposed Babylonian roots, the imposition of the modern concept of the Rechtsstaat onto the Code of Hammurapi contributed to the historical legitimisation of the founding principles of the German state. Furthermore, it reinforced the notion of an elective affinity between ancient Babylonia and modern Germany.

          
        

      
      
        
          3 Religion and Ethics

        

         
          From today’s perspective, it is not always easy to understand why the discovery of objects from the ancient Near East had such a profound impact on late nineteenth and early twentieth century religious discourse. In a general sense, it should be noted that Christianity remained a central force in that period, shaping European cultures, societies and politics to a much greater extent than it does today. Then, the discovery of a past not mentioned in the Bible and difficult to reconcile with its narratives appeared much more problematic. However, important transformations and trends, often described as secularisation or de-Christianisation, were already active at the time, alongside the emergence of new religious practices and movements. These developments provoked endless debates regarding the significance of religion in general – for society, culture, law, politics, science, etc., and of Christianity in particular.261
 
          Moreover, there were additional reasons for the specific importance of religion in the field of Ancient Near Eastern Studies.262 One of these was the personal and disciplinary background of many scholars, a high proportion of whom were trained theologians or were employed by theological institutions. But more important was the subject itself: as Christianity had its origins in the ancient Near East, the study of religion and religious practices in the context of the biblical world proved delicate. Due to the overlap with central narratives of the Hebrew Bible, German Jewish scholars were actively involved in these debates. They often found themselves caught between the conflicting positions of the Christian apologists and the secularists and were required to defend themselves against these stances as well as the anti-Jewish tropes and narratives prevalent on both sides.263 This became evident when the discovery of the Code of Hammurapi immediately raised the question of its relationship to biblical law. There were two issues at stake: Firstly, the historical relationship between Hammurapi and Moses needed to be defined; behind this problem stood the question of to what extent Babylonian law was a source for biblical law. The second issue hinged on whether biblical law was ethically superior to other legal traditions. This latter issue was closely related to the broader question of the relationship between positive law and morality; a topic that continues to be extensively debated in legal theory and the philosophy of law to this day. The entire issue resurfaced in the philosophical debate between Kant’s concept of morality and Hegel’s concept of Sittlichkeit. Notably, both sides of the debate – those seeking to establish a completely secular form of law and morality, and those insisting on the religious foundation of both – were interested in ancient Babylonian law and its connection to the Bible.
 
          
            3.1 Hammurapi and Moses

            Before the discovery of ancient Mesopotamian legal sources, biblical law was thought to be the oldest written law in human history. For this reason alone, the Code of Hammurapi provoked comparisons with biblical law, believed by the faithful to have been handed directly to Moses from God.264 The question of the relationship between Hammurapi and Moses becomes even more inescapable when considering the significant parallels between the two sources.265 The most notable example is the law of retaliation, also known as the lex talionis, which is encapsulated in the biblical phrase “an eye for an eye and a tooth for a tooth” (Ex 21:23 – 27). This idea of reciprocal justice is also the fundamental principle of the penal regulations in the Code of Hammurapi (see LH §§1 – 5), but, as we know from earlier legal codes such as the Code of Ur-Nammu (LU §1), it has much older origins.266

            Upon its discovery, there was no doubt that the Code of Hammurapi was much older than the Mosaic Law; even the most orthodox theologians did not question this fact. The commonly accepted chronology (no longer considered accurate today) placed the era of Hammurapi in the early third millennium BC. In contrast, the Exodus, the mass migration led by Moses, was usually dated to the reign of the Egyptian pharaoh Ramses II in the thirteenth century BC. For this reason, the similarities between the two law collections were potentially grist for the mills of certain fervent Orientalists who tried to decentralise Christianity (and Judaism) in history in favour of the pre-biblical ancient Near East.267 In this respect, there was certainly a triumphant edge to the subtitling of Winckler’s edition of the Code of Hammurapi as “the world’s oldest statute book,” as before 1902, this epithet had been reserved for Mosaic law. Delitzsch’s rhetorical question as to whether the “Israelite laws” had been influenced by, or even copied from, the much older Babylonian laws was heading in the same direction.268 With regard to both scholars, it is reasonable to suspect that their scorn was motivated by antisemitism and anti-clericalism, sentiments which often went hand in hand during the Wilhelmine era. However, the frontlines of this debate were more complex and did not follow specific ideological and political lines of thinking.

            One might expect those Christian and Jewish scholars who insisted on the uniqueness and authenticity of the Hebrew Bible and the historical truth of its narratives to have taken a hostile view of assertions concerning parallels between Babylonian law and biblical law, given the potential of such claims to detract from the glory of the latter. Quite the opposite was true, however. At least initially, conservative theologians were among those who particularly welcomed the discovery of the Code of Hammurapi. To understand this positive reaction, it is important to take into account the relationship that existed between Assyriology and the Bible before the eruption of the Babel-Bible controversy. Until the late nineteenth century theologians usually welcomed the sensational discovery of ancient Near Eastern monuments and texts because they saw these as corroborating the authenticity and historical truth of the biblical narratives. The search for external proofs of the Bible had a long history and went hand in hand with the rise of modern Biblical Studies in the middle of the eighteenth century. The most famous example of such proof-seeking is the Danish expedition to Arabia between 1761 and 1767, of which the German mathematician and cartographer Carsten Niebuhr (1733 – 1815) was the only survivor. The project was initiated and planned by the Göttingen biblical scholar Johann David Michaelis (1717 – 1891) who wanted to use empirical knowledge of the languages, geography, and ethnography of the (modern) Middle East to illuminate the biblical past.269 The further exploration of the Middle East over the course of the nineteenth century went hand in hand with its imperial penetration by European powers and led to an explosion of knowledge regarding the ancient Near East.

            For Biblical Studies, sources dating from the mid-second to the mid-first millennium BC were of special interest, because this was the period illuminated by the so-called historical books of the Bible. It was during this time that the stories of the biblical Patriarchs, the Exodus of the Israelites from Egypt, the so-called Landnahme (the conquest and settlement in Canaan), the Kingdom of David and Salomon, the division of the United Monarchy into Israel and Judah, attacks by the Assyrians and Babylonians, and the Babylonian Exile occurred. In the early twentieth century, scholars were particularly fascinated by the geographical and political position of ancient Israel and Judah, as they lay between the major powers of the ancient Near East: Egypt, Assyria, Babylonia, and Persia. They sought to analyse this constellation using geopolitical concepts and the narratives established by contemporary imperialist geographers and historians. The geohistorical narratives they developed in turn significantly reshaped imperial perceptions of the Middle East. One notable example is the concept of the ‘Fertile Crescent,’ a term originally coined by the American Egyptologist James Henry Breasted (1865 – 1935).270

            As the archaeological exploration of Egypt preceded that of other Middle Eastern countries, the hopes of biblical scholars had initially rested on excavations centring on the Nile. With the story of Joseph and his brothers, as well as that of the Exodus, Egypt seemed to have been the historical setting of some of the most important biblical narratives. Even in the seventeenth and eighteenth centuries, European scholars speculated on the connection of Joseph and Moses to the history of Egypt and looked for external evidence of events like the Exodus. Biblical Egypt remained a central topic of scholarship in the nineteenth century.271 However, neither the modern excavations there nor ancient Egyptian texts seemed to testify to the veracity of the biblical narratives.272 Disappointed by Egypt, European scholars hoped that Mesopotamian remains would prove to be more useful for Biblical Studies. Especially the later parts of the Old Testament, the prophets and writings, include a lot of concrete and detailed references to Assyrian, Babylonian and Persian places, names, and historical events dating to the middle of the first millennium BC, when the kingdoms of Israel and Judah were influenced, or outright controlled, by Eastern Empires. In 722 BC, Israel became part of the Assyrian Empire and ceased to exist as a political entity; Judah suffered the same fate in 587 BC when it was conquered by the Neo-Babylonian empire. With the following Babylonian Exile the entire setting of the biblical narrative shifted from Palestine to Babylonia. For this reason, the spectacular excavations led by Paul-Émile Botta and Austin Henry Layard that took place at various Assyrian sites in the 1840s were closely followed by biblical scholars, who generally became convinced that these confirmed the biblical narratives. What is more, discoveries such as the famous Lachish reliefs from the South-West Palace of Sennacherib at Nineveh, which depicts the Assyrian siege of the Judean city in 701 BC, seemed to shed light on incidents that the Bible only briefly mentioned (2 Kings 18:13 – 15).273 As a result, these discoveries have been viewed as extra-biblical sources for interpreting the text.274 In a certain sense, though, ancient Near Eastern archaeology practiced during the nineteenth and early twentieth centuries was in fact always ‘biblical archaeology,’ although most of the scholars involved did not pursue any direct apologetic goals.275

            For conservative Christians of the late nineteenth century however, uncovering material evidence to corroborate the biblical text became particularly urgent, as it could be used as a weapon against their major adversary in the field of Biblical Studies: philological or ‘higher’ criticism.276 As has rightly been emphasised, biblical criticism is one of the modern sciences that undermined modern Europeans’ sense of certainty, thus contributing heavily to the crisis of historicism in the field of theology at the turn of the twentieth century.277 The application of the same methodological tools to the Bible as to any other textual source appeared to be an inevitable path to its disenchantment. Thus, when Nietzsche argued in his polemic against historicism, that Christianity, “under the influence of historical treatment” became “denaturalised” and resolved into “pure knowledge about Christianity,” something he believed would ultimately lead to its destruction (a process he welcomed), he was undoubtedly primarily referring to biblical criticism.278 Already in the eighteenth century, scholars had begun to distinguish the Old Testament into different textual layers and to develop a chronological schema that differs from the traditional order of the books. In the late nineteenth century, philological criticism was most prominently associated with Julius Wellhausen (1844 – 1918) whose textual criticism of the Old Testament became the starting point of a new narrative that revolutionised the historiography of ancient Israel. Following this, central biblical events like the Exodus or the conquest of Canaan, were called into question and began to appear more mythical than historical.279 However, it was the traditional view of biblical law that was most challenged by Wellhausen’s new arrangement of the text. Instead of being revealed to Moses on Mount Sinai, biblical law now appeared to be a late product of textual composition, written during the Babylonian exile or even later.280

            The rejection of Wellhausen and his supposed attack on the foundation of Christian faith was particularly strong among conservative Protestants in Great Britain. Significantly, his most prominent scholarly opponent was an Anglican cleric who was at the same time one of the founding fathers of British Assyriology. Archibald Henry Sayce (1845 – 1933) wrote several monographs (some of them translated into German) on the contemporary discoveries in the Middle East that were aimed at refuting biblical criticism in general. According to Sayce, the “verdict of monuments” came down entirely on the side of the biblical narratives.281 The most influential German scholar with a similar agenda was Fritz Hommel. Due to his Pan-Babylonian theory, Hommel’s exegesis of the Old Testament was considerably less literal than that of other conservative scholars; nevertheless, like Sayce, he completely rejected decontextualised philological criticism.282

            Against this backdrop, the initially positive reactions of conservative Christians to the discovery of the Code of Hammurapi are not surprising. For instance, Eduard König (1846 – 1936), an Old Testament scholar and a fierce opponent of Wellhausen and Delitzsch, argued that the Hammurapi stele demonstrated not only that complex legal systems existed in the early periods of Near Eastern history but also that the ancient Hebrews were not primitive nomads before settling in Canaan. Instead, he believed that they had long before attained a high level of cultural achievement.283 In this respect, there was no difference between König’s views and those of Jewish Orthodox scholars like Seligmann Meyer (1853 – 1925), another active participant in the Babel-Bible-controversy, who expressed the hope that the Babylonian code would contribute to a better understanding of what he termed “Jewish antiquity” and confirm the historical truth of the Hebrew Bible.284 Hommel went even further: whereas Wellhausen and the liberal biblical scholars placed ‘the Law after the Prophets’ Hommel used the Hammurapi Code as evidence for a longstanding tradition of written law in the ancient Near East.285 Early on in his polemical attack on Wellhausen, he adopted the identification of Hammurapi as the biblical King Amraphel, a theory initiated by French scholars that was pivotal in establishing the strong connection Hommel drew between Babylonia and the Bible.286 Once the Code was found, Hommel became convinced that Abraham was responsible for bringing elements of Babylonian law to the Holy Land – an argument which fit in with his Pan-Babylonian convictions very well as adherents of this school of thought contended that all cultural achievements stemmed from ancient Mesopotamia.

            The strategy of conservative scholars to use objects and texts from the ancient Near East as a weapon against the supposed dangers of liberal biblical criticism was subject to pitfalls, however. It could only work if these objects were accepted as sufficient evidence for the historicity of biblical narratives, and certain of the new finds were proving ambivalent in this respect. Prior to the excavation of the Hammurapi stele, the most significant case was the discovery of clay tablets containing fragments of the Epic of Gilgamesh by the British Assyriologist George Smith (1840 – 1876) in 1872. The eleventh tablet contains a story about a big flood that is very similar to the account of the Flood in the Book of Genesis (Gen 6 – 9). The unmistakable parallels between these two accounts allowed for the possibility of regarding the Bible as merely reproducing an older Mesopotamian myth.287 While conservative Christians and advocates of biblical archaeology saw the biblical version of the Flood story as being verified by an external source, Delitzsch, in his lectures on Babel and the Bible, supported the primacy of the Mesopotamian narrative. For most scholars the parallels he drew upon were anything but new, but the sharpness of his questions and his polemical tone was unknown before. “Is it any wonder,” Delitzsch asked with reference to the parallels between the Mesopotamian and biblical Flood accounts, “that a whole series of biblical stories now suddenly emerge from the night of the Babylonian treasure hills in a purer and more original form?”288 By insinuating that parts of the Old Testament were based on older Mesopotamian sources he undermined the Bible’s theological and philological value. Neither a divine revelation nor a primary source, the Bible was now a mere copy of something ‘purer’ and ‘more original’.

            For conservative Christians and Jews however, placing the Bible within the context of the ancient Near East, as Delitzsch did, appeared to confirm Nietzsche’s prediction that a consistent “historical treatment” of religion would ultimately lead to its destruction.289 The antiquity of the Code of Hammurapi thus posed a similar problem in this respect, as it could be perceived as questioning the originality of biblical law. As the theologian Eduard König stated, the origin and authenticity of the laws outlined in the Pentateuch were at stake.290 Thwarting the argument that Moses, was a mere copyist, adorned with laurels that rightly belonged to Babylonia, was of great importance to the Christian and Jewish defenders of the Bible, who needed to demonstrate that biblical law did not depend on Babylonian law. If the parallels could not be ignored, they needed to be explained by other means than via direct borrowing. One such possibility was to deny the existence of historical connections between the two codes and to explain any similarities as being due to ideas universal to the history of law. In this vein, the German-Jewish legal historian Georg Cohn (1845 – 1918), president of the University of Zürich, referred to the theory of general “elementary ideas” (Elementargedanken), developed by the German ethnologist Adolf Bastian (1826 – 1905).291 However, there were few other scholars who followed this line of argument, as reference to universals did not seem to convincingly explain certain of the detailed similarities recognised between Babylonian and biblical law. Furthermore, even among German anthropologists and ethnologists, Bastian’s ideas became increasingly unpopular after the turn of the century and were ultimately replaced by the paradigm of cultural diffusion, which sought to explain cultural similarities through direct borrowing.292 The version of diffusionism prevalent in Ancient Near Eastern Studies had its own name, the aforementioned ‘Pan-Babylonism’.

            A much more convincing means of explaining the parallels between the Code of Hammurapi and biblical law was an elegant solution put forward by the Austrian-Jewish Orientalist David Heinrich Müller (1846 – 1912). In his 1904 investigation Die Gesetze Hammurabis und ihr Verhältnis zur mosaischen Gesetzgebung (“The Laws of Hammurapi and their Relation to Mosaic Law”), via analogy with the methods of comparative linguistics, Müller developed a new approach for the systematic comparison of different law codes:

            
              Wie in der vergleichenden Sprachforschung der grammatische Bau hauptsächlich für die Verwandtschaft zweier Sprachen entscheidend ist, so müssen bei der vergleichenden Rechtsforschung nicht Einzelbestimmungen, sondern ganze Komplexe von Gesetzen in Betracht gezogen werden.293

            

            
              [As in comparative linguistics, grammatical structure is the main factor in determining the relationship between two languages, therefore in comparative legal research it is not individual provisions that need to be considered, but entire complexes of laws.]

            

            During his studies, Müller had become more and more convinced that the Laws of the Twelve Tables, the legislation that was the foundation of Roman law, was also heavily influenced by the “old-Semitic” tradition of written law.294 This argument was presumably a general revaluation of the ancient Near East, but of course did little to clarify the question of the relationship between the two Near Eastern codes involved in the debate. To facilitate systematic comparisons, Müller created tables juxtaposing the provisions contained in the laws of Hammurapi, in Mosaic law and in the Twelve Tables. At first glance, his findings were contradictory: he emphasised the close connection and the strong parallels between law collections while at the same time arguing that the Code of Hammurapi could not have been the source of Mosaic law because the formulation and arrangement of the biblical laws seemed more “original”.295 For these reasons, Müller concluded that there were no direct historical links between the two codes, but that both stemmed from a common source – an “original law” (Urgesetz) laid down at an earlier time.296 Some years later, this idea was taken up by the Austrian legal historian Paul Koschaker, although he did not assume the existence of a single original law but considered it more likely that the Code of Hammurapi was a compilation of many different ancient sources.297 Moreover, unlike Müller, Koschaker went to great lengths to avoid discussing the relationship between biblical and Babylonian law. In fact, the crux of Müller’s argument was his claim that the rules of the Urgesetz were better preserved in the Bible than in the Babylonian tradition: “The legislation of Moses took the whole system of the Urgesetz and faithfully preserved the wording, arrangement and order where it had no reason to make changes.”298 Within this framework, it became possible to concede that the Code of Hammurapi was indeed the oldest written text ever found and at the same view Mosaic law as more original and more authentic. What now appears to have been an awkward compromise became widely accepted by Christian and Jewish scholars of the time.

            The debate regarding the historical relationship and possible dependency of biblical law on Babylonian sources was only one aspect of the discourse surrounding Hammurapi and Moses. Even more important was the question of the meaning and relative positions of the two codes in the wider history of human civilisation. Therefore, the relationship between law and ethics, especially the question of whether both developed separately or not, quickly became focus of the discussion.

          
          
            3.2 Law, Morality and Sittlichkeit

            A concession that biblical law was, to a certain degree, influenced by Babylonian law, did, of course, not necessarily imply a cultural and religious devaluation of biblical law. Such a conclusion was drawn only by certain fervent Orientalists, anticlericalists, and antisemites who certainly did not represent the majority of the German academic world during the Wilhelmine era. Thus, the preference of scholars like Winckler, Kohler, and Delitzsch for Hammurapi at the expense of Moses was far from uncontested. Theologians and biblical scholars were by no means alone in their attempts to uphold the unique importance of the biblical lawgiver. What they desired was a definite assessment of the cultural and ethical implications of Babylonian law versus biblical law. More broadly, this problem concerned the general relationship between law, ethics and religion, as discussed not only in theology but also within studies of legal philosophy and theory.

            The main line of argument in this respect was developed again by Müller in his seminal work on the relationship between biblical law and the Code of Hammurapi. As mentioned above, Müller conceded that Moses had taken over the “entire systematic” of the original Semitic tradition.299 What mattered to the Austrian Orientalist however, were what he saw as the “substantive amendments” Moses had made in certain areas. Noting that the treatment of slaves under biblical law was far more lenient than that advised by the Code of Hammurapi, he argued that Moses was responsible for introducing certain key elements that had not existed in law before him, namely “wisdom, mercy, and ethical greatness.”300 At this point in time, it becomes clear that the early twentieth century Hammurapi vs. Moses debate encompassed broader questions about the normative and religious foundations of modern law. In a long review of Müller’s book published in the Monatsschrift für Geschichte und Wissenschaft des Judentums, Rabbi David Feuchtwang (1864 – 1936) of Vienna expanded on this point, highlighting a moral gulf between the codes of Hammurapi and Moses and strongly denying any ethical continuity between them:

            
              Unendlich gross ist die Ähnlichkeit und Übereinstimmung in beiden Gesetzen; unendlich tief ihr Gegensatz; viele Fäden spinnen formell hinüber und herüber, kein Steg führt aber über die sittliche Kluft, die Moses von Hammurapi trennt […] Von hier aus hätte kein direkter Weg zur Blüte aller Gesetzgebungen, zum weltbezwingenden Dekalog geführt.301

            

            
              [Infinitely great is the similarity and agreement in both laws; infinitely profound their contrast; many threads formally spin back and forth, but no bridge spans the moral chasm that separates Moses from Hammurapi […] No direct path would have led from him to the flowering of all laws, to the world-transcending Ten Commandments.]

            

            It is worth noting that there was no division between Christian and Jewish religious scholars regarding the cultural achievements of the Babylonians: neither group had any difficulty accepting the priority of the Babylonians over the ancient Israelites in the fields of science, technology, economy, and politics, as this view aligned well with the biblical narrative. However, while ‘modernist’ scholars such as Kohler, Winckler, Delitzsch, and Lehmann-Haupt interpreted this as indicating a general Babylonian superiority over the Hebrews, Jewish and Christian scholars distinguished between cultural achievements and ethical and religious ones. They asserted an ethical and moral exceptionalism of the Israelites, which ultimately led to a similar notion of supremacism. The superiority of biblical law was especially emphasised by Samuel Oettli (1846 – 1911), a protestant professor of Old Testament studies at the University of Greifswald:

            
              Ohne Frage spiegelt sich im C[odex]H[ammurapi] ein viel entwickelteres staatliches Leben, als im Bundesbuch; aber ebenso unzweifelhaft ringt sich in diesem und in den späteren Gesetzessammlungen der Thora ein anderer, ein wahrhaft humaner Geist empor, der seinen Quellort in dem unvergleichlich reineren und sittlich fruchtbareren religiösen Glauben Israels hatte. […] In allen diesen Beziehungen und zumal in der durchaus religiösen Fundierung der Einzelforderungen hat eben in der Thora Israels der Geist gewaltet der freilich nicht auf den Bau eines festgefügten, Völker bezwingenden Weltreichs, aber auf die Gründung einer Gottesherrschaft des Friedens und der Gerechtigkeit unter den Menschen hin arbeitet.302

            

            
              [There is no question that the civil life reflected in the Codex of Hammurapi is far more developed than that reflected in the Covenant Code; but it is equally beyond doubt that a different, a truly humane spirit struggles forth in this [latter] and in the later law collections of the Thora, one whose source lies in the religious faith of Israel, which is incomparably purer and more fruitful ethically. […] In all these relationships, and especially in the thoroughly religious foundation of the individual demands, it is precisely in the Torah of Israel that the spirit has prevailed, which, of course, does not work towards the construction of a firmly established empire that conquers nations, but towards the founding of a divine rule of peace and justice among people.]

            

            In fact, the main intention of many of the Christian scholars engaging in these debates was not to defend the ancient Israelites (let alone the modern Jews). Their apologia was rooted in a Christian-centred narrative in which the alleged ethical exceptionalism of the Israelites was seen as their central contribution to human history, as it ultimately led to the Christian mission of the world.

            At the core of this debate were fundamental questions regarding the religious foundations of both ancient and modern law. The relationship between the Old Babylonian king and the gods became central in this respect. Various deities are mentioned on Hammurapi’s stele, but the sun god Shamash stands out as the most significant, being named eight times in the prologue and epilogue to the laws. In the ancient Mesopotamian pantheon, Shamash was responsible for justice and was revered as the divine judge and protector of the law.303 It is likely that Hammurapi’s stele had been erected at the main temple of Shamash in the southern Babylonian city of Sippar and stood there for five hundred years before it was stolen by the Elamites. The scene depicted on the stela is highly illustrative of an Old Babylonian king’s role as law-giver (fig. 4

            
              [image: ]
                Figure 4  The relief of the stele of Hammurapi shows the Babylonian king standing in front of the sun god Samas.

            
            ). Hammurapi stands before Shamash, who sits on a throne, and receives the god’s insignia of justice, the rod and ring.304 At first glance, this scene appears to be similar to the common conception of the divine revelation of Mosaic Law to Moses on Mount Sinai (Ex 19 – 20); a fact emphasised by Delitzsch.305 However, the striking difference between the two stories is that Moses receives the written law itself directly from God, and delivers these to the Israelites, whereas Hammurapi only receives insignia that authorises him to administer justice himself. Unlike the Bible, the Hammurapi stela makes no claim that its laws were of divine authorship; in ancient Mesopotamia, it was the kings who set down the law, not the gods.306 Theologians noticed this distinction early on and used it as a basis for asserting fundamental theological and ethical differences. The Leipzig pastor Johannes Jeremias (1865 – 1942), for example, drew a sharp distinction between the Babylonian and Biblical revelation narratives, arguing that the relief on the Hammurapi stele demonstrated the pagan character of Babylonian law by illustrating a despotic relationship between God and man: “This pagan revelation lacks the spiritually and morally free acceptance of faith; it does not rise above the forms of ancient Oriental despotism.”307 Following Jeremias, Babylonian law remained despotic, while only Moses, and ultimately, of course, Jesus, were considered to have reveal a truly ethical law that superseded despotism.

            Like Jeremias, the overwhelming majority of Christian scholars who engaged in discussions of Hammurapi vs. Moses had Protestant backgrounds. Catholic scholars were much less involved in these debates. Hubert Grimme, then professor of Semitic studies at the University of Fribourg in Switzerland, was an exception in this respect, though his arguments do not seem to reflect any distinctly Catholic theological positions. As a specialist in Islamic history and a renowned biographer of Muhammad, he adopted a broader perspective on ‘Oriental law,’ which allowed him to develop a new argument for the alleged moral superiority of the Israelites.308 In his 1903 book Das Gesetz Chammurapis und Moses (“The Law of Hammurapi and Moses”), he adopted Müller’s theory that Babylonian and biblical law had a common ancestor and identified this supposed shared source with the customary law practiced by the ancient Semitic tribes of the desert.309 In keeping with the European variant of the myth of the noble Bedouin and widespread narratives of cultural pessimism in fin-de-siècle Europe, Grimme contrasted the supposedly pure and noble customs of desert nomads with those of the decadent Babylonian civilisation.310 Grimme then argued that Mosaic law was closer to this original Semitic law, which in his view ruled out any direct connection between Moses and Hammurapi. Furthermore, he considered the Code of Hammurapi, with its detailed rules for trade and commerce, as only suitable for a feudal society based on a slave-holding economy. In contrast, he believed that Mosaic law reflected an egalitarian society of free nomads.311

            The association of Moses with nomadic life was anything but new in Biblical Studies, and can be traced back to Michaelis’ works in the late eighteenth century.312 This theme continued to play a central role in German Biblical Studies throughout the latter part of the twentieth century. For instance, the Old Testament scholar Albrecht Alt (1883 – 1956) aimed to differentiate the ‘casuistic’ elements of biblical law, which he believed were adopted from surrounding civilisations, from the ‘apodictic’ sections that he traced back to the supposedly original laws of Semitic nomads.313 The notion of a stark contrast between city dwellers and nomads was almost always morally charged in philosophical and theological writings. For Grimme, the nomadic background of the Israelites became the central criterion for his claim that Moses was ethically superior to Hammurapi; which he said ultimately “paved the way for the Christian law of morality.”314 Thus, Grimme attributed Moses’ superiority not in terms of the divine revelation granted him, as other scholars did, but to a purer way of life, undistorted by civilisation – in contrast to the hyper-civilised and decadent Babylonians:

            
              Babels Gesetz hat niemals die bis an die Babels Tore streifenden Beduinen bezwungen: trennte doch beide eine Welt von Anschauungen und Lebensbedingungen. Ähnlich muß man sich das Verhältnis zwischen Babel und Altisrael denken. […] Betrachtet man daher endlich den Geist, welchen die israelitische und babylonische Gesetzgebung atmet, so erscheint selbst das hüben und drüben äußerlich Verwandte durch eine tiefe Kluft getrennt.315

            

            
              [Babel’s law never prevailed over the Bedouins, who grazed their flocks as far as the gates of Babel: the two were worlds apart in terms of outlook and living conditions. We must think of a similar relationship between Babel and ancient Israel […]. If we consider the spirit that breathes through Israelite and Babylonian legislation, even what appears to be superficially related, was in fact separated by a deep chasm.]

            

            By pitting the civilised against the non-civilised, Grimme employed a classic strategy that historian Rainer Kipper aptly termed the “reassessment of primitiveness in morality” (Umwertung von Primitivität in Moralität).316 Its similarity to German national myths of the nineteenth and early twentieth centuries were all too evident, as the Bedouins (standing in for the Israelites) were cast in the same role as the ancient Teutons in relation to the ‘civilised’ Romans.

            The anchoring of Mosaic law in Bedouin customs and a supposedly ethically purer nomadic way of life led to the emergence of another problem for German philosophical discourse related to ethics and religion: the distinction between Moralität (morality or ethics) on one hand and Sittlichkeit on the other. At the turn of the twentieth century, when German scholars were writing about morality or ethics, they often used the word Sittlichkeit, a term which is quite difficult to translate into other languages. Derived from the German word Sitte (meaning a custom or tradition), Sittlichkeit combines the ideas of morality and custom and could thus be used to refer, as Hegel did, to customary morality as opposed to reflective morality.317 Today, even native speakers of German would find it difficult to understand the meaning this term once conveyed, because it has nearly vanished from modern German-language discourse regarding culture, history, or politics.318 The complexity of Sittlichkeit in the late nineteenth and early twentieth centuries becomes evident when one looks at the Hammurapi vs. Moses debate. Sittlichkeit was employed as a term both by those who argued for the moral or ethical superiority of Mosaic law and the Israelites as well as by the modernists who insisted on the cultural (technological, economic, secular etc.) superiority of Hammurapi and the Babylonians. The Moses vs. Hammurapi debate thus reflects various, and even contradictory, understandings of Sittlichkeit within German discourse of the time. While most seemed to believe that the meaning of the term was obvious, its usage was often contradictory and sometimes contested, making it resistant to simple definitions. Similar to the concept of the Rechtsstaat analysed above, Sittlichkeit was omnipresent in contemporary discourse but rarely explained.

            For several reasons, Sittlichkeit was particularly important to discourse regarding history, religion, and (ancient) law.319 Roughly understood as a form of morality shaped by custom, the concept of Sittlichkeit was always surrounded by questions of its historical genesis, its variations across different eras and cultures, its connection to religion and religious practices, and its relationship to written law. The forms these questions took were certainly shaped by the highly influential philosophical distinction between Moralität and Sittlichkeit Hegel made in his critique of Kant’s moral philosophy.320 Kant had used the two terms more or less synonymously to characterise actions that are motivated solely by duty (Pflicht) to the moral law; thereby contrasting duty with mere conformity with law.321 But the most important aspect was that Kant’s principles of morality were universal, unconditional, and formal, based on the idea of rational agents who autonomously impose moral law upon themselves. This Hegel criticised as being too abstract and only formal, calling it “an empty principle of moral subjectivity,” and thereafter introducing a sharp distinction between Moralität and Sittlichkeit in his own work.322 He reserved the term Sittlichkeit for a more objective form of ethics, referring to those moral obligations that people have to the communities of which they are a part, something he then contrasts with abstract and subjective morality. Thus, Hegel took social entities like the family, civil society, and the state as expressions of this highest form of moral life: “The ethical is a subjective disposition, but of that right which has being in itself.”323 There were two aspects of Hegel’s concept of Sittlichkeit that were of particular relevance to German discourse regarding history, law and religion in the nineteenth century; firstly, an insistence on concrete social and historical contexts, and secondly, the historisation of moral beliefs and values that results from this dependence. Hegelian Sittlichkeit differs not only from one society to the next but also from one era to another. Moreover, as Hegel’s followers were convinced, it evolved over the course of history.

            As a result, in later nineteenth century writings, differences in the way the term Sittlichkeit was used across various topics, such as culture, statecraft, law, religion, etc. became increasingly vast, leading to the term ultimately losing its connection with ethics. This can be demonstrated by examining how Sittlichkeit was used in historiographical works. The most influential contribution in this respect came from the historian and neo-Hegelian Johann Gustav Droysen (1808 – 1884) who, alongside Ranke, is considered one of the founding fathers of German historicism. Compared to other historians of the nineteenth century, the level of theoretical reflection in Droysen’s still-relevant Historik is certainly extraordinary. Although his epistemology primarily followed that of Kant, some of his key concepts were clearly borrowed from Hegel. Most important in this respect was the idea of sittliche Mächte (which roughly translates to “ethical powers”), a term Droysen coined to refer to the historical ‘powers’ that shape individuals into social units, including family, nation (Volk), religion, and the state. Highly sceptical of notions such as progress or development, which since the Enlightenment have conventionally served as foundations for the concept of continuity and the belief in a unified history, Droysen maintained that the sittliche Mächte were the only fundamental and universal categories that allowed historians to write coherent history.324 Unlike Droysen however, most historians of the time used the term Sittlichkeit without further clarification. For them, the concept’s appeal lay in the possibility of identifying different stages or levels in various societies and epochs, thereby elevating Sittlichkeit as an indicator of cultural progress. Against this backdrop, scholars who insisted on the modernity and superiority of Babylonian law often found evidence of a high level of Sittlichkeit within it, viewing Babylon as the cradle of civilisation and the most advanced society of the ancient Near East.325

            Sittlichkeit remained a contested concept in scholarly writings, however. Furthermore, with the rise of philosophical neo-Kantianism in the late nineteenth century, the use of the term as a synonym for morality (in the sense of universal ethic) gained new currency. For some scholars, Kant’s internal moral law of reason appeared to be an enlightened and modern variant of the idea of divine law revealed to Moses. For this reason, neo-Kantianism proved particularly attractive to Jewish scholars, especially those who were highly assimilated into German bourgeois culture (as a consequence, this school of thought was increasingly identified by its antisemitic opponents as a Jewish school of philosophy).326 The most important neo-Kantian thinker at the turn of the twentieth century was the German-Jewish philosopher Hermann Cohen (1842 – 1919). When, in his remarkable article Religion und Sittlichkeit (1907), he identified the “nature of God” with the “nature of human Sittlichkeit” and calls God himself an “archetype and model” (Urbild und Vorbild) of human Sittlichkeit, it is clear that Cohen is using the term to denote a universal concept of morality in the Kantian sense of the word.327 Although Christian theologians like Hommel, Jeremias, or Oettli would certainly not have concurred with Cohen’s insistence on the originally Jewish character of ethical monotheism, from which Christianity deviated in some respects, they shared his understanding of Sittlichkeit as a synonym for universal ethics.328

            Remarkably, all German scholars, whether religious or non-religious, progressives or conservatives, agreed that the cultural superiority of the Babylonians was not accompanied by superior morality (in the sense of a humane and universal ethic). This can be best demonstrated through the writings of Josef Kohler, who is not only regarded as one of the forerunners of the so-called neo-Hegelian school of law but who also paved the way for comparative studies on the ethnology of law.329 Though very interested in the customs and rules of so-called primitive or natural peoples, Kohler was convinced that progress was present in the history of law (the final stage of which was modern Western law), progress that corresponded to general social and economic development. To Kohler, it was beyond doubt that Babylonian law was more highly developed than that of the Bible, not least because of Babylonia’s perceived modernity in other respects. Thus, in a highly critical review of Oettli’s book on Hammurapi and Moses, Kohler explicitly linked economic progress with the rise of private property and self-interest. He further asserted that it would be unhistorical to consider the more altruistic and humane (in terms of modern morality) provisions of biblical law to be indications of its ‘higher’ character:

            
              Mit diesem Kommunismus sind natürlich eine Menge altruistischer Wendungen verbunden, die man als humane Züge hervorzuheben pflegt, und auf die auch der Verfasser [ Oettli] aufmerksam macht. Allein unrichtig ist, wenn man behauptet, dass derartige menschenfreundliche Einrichtungen eine gesteigerte höhere Kultur bezeugten, sondern im Gegenteil: die Kultursteigerung drängt zunächst zu einer scharfen Ausgestaltung des Privatvermögens und, damit verbunden, zum Egoismus des Vermögens- und Geschäftsverkehrs. Dieser scharfe Vermögensegoismus ist das charakteristische Zeichen einer bestimmten hervorragenden Kulturstufe. […] Es ist daher ungeschichtlich, wenn man von dem entwickelten babylonischen Rechte die sog. Menschenfreundlichkeit, d. h. die kommunistischen Züge erwartet, die sich in der Thora finden.330

            

            
              [Of course, this communism [of the Mosaic law] is associated with a lot of altruistic phrases, which one tends to regard as more humane, and which the author [ Oettli] also draws attention to. But it is not correct to say that such philanthropic institutions would evidence a more advanced culture, on the contrary: the progress of culture initially pushes towards a well-defined form of private property, and, as a result, towards the egoism of property and commercial transactions. This decisive egoism in the use of property is characteristic of a more advanced stage of civilisation. […] It is therefore unhistorical to expect the so-called philanthropism (i. e. the communist features), of the Thora within highly developed Babylonian law.]

            

            The modernist Kohler’s exclusion of ethics from the concept of historical progress led him to a conclusion similar to that of religious scholars: though Babylonian law was less egalitarian and less just than biblical law, it represented a higher level of civilisation. Where these two groups differed was in their historical judgements; religious scholars were repulsed by Babylonian civilisation while Kohler and others were attracted to it. A central aspect of their fascination was that Babylonia appeared to them to be an almost secular society, characterised by an almost secular form of monarchical rule.

          
          
            3.3 Babylonian Secularism

            The relationship between the Old Babylonian ruler and the gods, along with his religious function in society, were central aspects of the debate over Hammurapi in the early twentieth century. In some respects, such questions also reflected political issues that were highly controversial in contemporary Germany, as the religious function of the German Kaiser and his constitutional position within the structure of the Protestant Church were complex problems, which, fuelled by his own religious pronouncements, remained the subjects of constant political debate.331 At the national level, the Emperor had no religious or ecclesiastical functions; however, the German Emperor was also King of Prussia, where the situation was different. As previously mentioned, the religious legitimacy of the ruler – his divine right – was explicitly stated in the preamble of the Prussian constitution of 1849/1850. Furthermore, the Prussian king (and thus the German Kaiser) served as the supreme bishop (summus episcopus) of the “Evangelical State Church of Prussia’s Older Provinces” and in this role exercised what was known as ecclesiastical government (Kirchenregiment).332 Thus, in Prussia (as in other Protestant German states), state and church, throne and altar, were not separate but closely interwoven, and the Prussian kings were determined to maintain their monarchical prerogatives and sovereign control over the Church.333 Wilhelm II however, adopted a stance that went beyond traditional claims to the divine right of kingship and ecclesiastical government, and it was in this context that Hammurapi became relevant to him. As discussed above, the monarch conceived of the Babylonian king as at the beginning of a series of extraordinary historical figures through whom God had revealed himself.334 It is clear that he saw in this heroic lineage not only his revered grandfather, but also himself. This perspective, clearly influenced by Chamberlain, was far less traditional and therefore a subject of public dispute.335

            Among those who saw these matters differently from the German emperor were undoubtedly most of the scholars. They were not interested in a genealogy of divine rulers stretching from the present back to the Old Babylonian kings. Instead, scholars such as Winckler, Kohler and Lehmann-Haupt were fascinated by the supposedly non-religious or even secular aspects of Hammurapi’s kingship. It was again the concept of enlightened absolutism that served as the narrative framework for his view. The historian Roscher had previously emphasised that the subjugation of the church to the reason of the state was one of the central aims of enlightened rulers.336 Frederick II of Prussia and Joseph II of Austria had both pursued purely pragmatic policies of religious tolerance that should not be confused with the actual acceptance of those who were religiously different. These policies were based solely on state interests. Frederick, who was widely regarded by his contemporaries as an atheist, intervened in church politics on several occasions.337 Such actions were much easier in Protestant Prussia than in Catholic Austria, where Joseph II nevertheless took decisive action against the influence of the Catholic church and pursued a determined policy of secularising church property.338 Similar deeds were performed by other historical rulers to whom the extended version of enlightened absolutism was applied. In particular, Frederick II of Sicily was known for his constant battles with the Church and the Pope, while his policies towards his Muslim subjects (and Islam in general) earned him a reputation as a tolerant ruler. Popular accounts, clearly infused with nationalism and anti-clericalism, even praised his “hatred of the omnipotent priesthood,” something which had aligned him with the German national will (despite the fact that Frederick’s struggles with the Pope were centred on his Sicilian state).339

            In this way, Hammurapi’s appeal in the early twentieth century for modernists was largely attributed to his supposedly anti-religious policies and his portrayal as a thoroughly political realist (Realpolitiker), a perspective noted appreciatively by Wilhelm II.340 Scholars such as Winckler and Kohler went even further, characterising Hammurapi’s rule as being just as non- or even anti-religious as that of Frederick of Sicily and other so-called enlightened rulers. The famous Law Code Stele itself seemed to bear witness to this. The relief depicting Hammurapi receiving the insignia of justice from Shamash was commonly interpreted as showing the Babylonian king as the god’s “equal,” which was then contrasted with the supposed subservience of Moses, as the biblical God passed the tablets down to him.341 According to Winckler, Hammurapi’s reference to numerous gods in his Code was merely traditional, as the king was clearly the one who promulgated the law and introduced new principles to legitimise his rule:

            
              Trotz aller Betonung seiner Berufung durch die Götter und seiner Ergebenheit, zeigt sich Hammurapi damit doch als ein König, der seine Macht auf andere Dinge stützt als die Anerkennung durch die Priesterschaft allein. Er läßt den weltlichen Teil seiner Aufgabe stark hervortreten und ordnet die weltlichen Angelegenheiten in seinem eigenen Namen, im Namen der königlichen Gewalt, nicht in dem der Gottheit. Seine Gesetze sind daher ein Ergebnis praktischer Bedürfnisse, ein Erzeugnis der Entwicklung der Dinge, nicht ein solches der geistigen und geistlichen Spekulation mit Idealforderungen, wie sie Teile der biblischen Gesetzgebung darstellen.342

            

            
              [Despite all the emphasis on his divine appointment and his devotion to the gods, Hammurapi shows himself to be a king who bases his power on other things than the recognition of the priesthood alone. He emphasises the secular nature of his duties, ordering secular affairs in his own name and in the name of royal power rather than in the name of a deity. His laws are therefore a result of practical needs, a product of the development of things, not of spiritual and intellectual speculation with ideal demands, as is the case with some parts of biblical legislation.]

            

            Hammurapi was believed to have maintained a strong opposition between the ruler and the “old religion” of his country, particularly that upheld by the priests of the temple of Marduk, the chief Babylonian god. For Winckler, Hammurapi’s laws stood in sharp contrast to the irrational and highly complex rules that he believed were typical of oriental religions and oriental thought: “His legislation is purely practical and mundane; it avoids all ideals and theories and is secular in nature.”343 In his view, it was Hammurapi’s secularism that ultimately distanced him from the ancient Near East and aligned him with the enlightened rulers of European modernity. However, Winckler’s portrayal may also be seen as a de-orientalisation of the exceptional Babylonian king; one that does not contradict stereotypical views of oriental history but ultimately confirms them.

            The legal historian Kohler made a similar argument to that of Winckler, but went even further by elevating the supposed contrast between Hammurapi and his oriental context to the level of moral and legal philosophy. Adopting key assumptions from the German historical school of jurisprudence (Historische Rechtsschule) established by Carl von Savigny (1779 – 1861) in the early nineteenth century, Kohler argued against deriving law from nature or reason.344 As a legal historian and legal ethnologist, he focused on the diverse historical origins of positive law and its varied manifestations across different societies and found that in its empirical form, law proved to be something constantly changing, depending on the historical and cultural context. This result appeared to challenge the normative concept of law, thus raising the issue of relativism; also a topic of concern in other areas of historicism. Consequently, the historical approach provoked much debate in legal studies and led to an anti-historicist revolt in the 1920s, akin to that which occurred in the discipline of theology.345 What mattered most for Kohler’s analysis of ancient Babylonian law however, was his strict distinction between law and morality, which, along with his rejection of natural law, somewhat resembles conceptions of legal positivism developed later in the twentieth century by scholars such as Hans Kelsen (1881 – 1973) and Herbert L. A. Hart (1907 – 1992).346 The crucial point was that Kohler viewed any fusion of law and morality – or law and religion – as the indicator of either a pre-modern legal system or an oriental one, characterising oriental systems as those containing both theocratic and despotic elements. For him, it was the separation of law and morality, which he believed the Code of Hammurapi had achieved, that emancipated ancient Babylonian law from its oriental context and rendered it superior to it. The following section deserves attention:

            
              Bei einem orientalischen Gesetze kommt vor allem die Frage in Betracht, ob das Gesetz ein reines Rechtsgesetz ist oder ob es einen theokratisch-religiösen, das ganze Leben des Menschen erfassenden Charakter in sich trägt. […] Völlig theokratischer Art und Recht und Sittlichkeit miteinander verbindend sind die indischen Gesetzbücher, theokratisch sind aber insbesondere auch die gesetzlichen Bestimmungen des israelitischen Rechts, namentlich des sogen. Bundesbuches, des Deuteronomiums und des priesterlichen Gesetzes. Hier wechseln Rechts- und Sittlichkeitsvorschriften mit einander […]. Diese theokratische Art findet sich noch viel später im Koran. Ganz im Gegensatz dazu steht das Gesetz Hammurapis. In geradezu moderner Weise ist das Juristische aus dem Gesamtlebensvorschriften herausgenommen, und alles, was die Morallehre angeht, insbesondere die Erörterungen über den sittlichen und unsittlichen Gebrauch des Rechts sind vollkommen bei Seite gelassen, denn dies sollte der religiös sittlichen Betrachtungsweise anheim gestellt bleiben.347

            

            
              [With an Oriental law, the primary question to be considered is whether the law is a purely legal act or whether it is of a theocratic-religious character, addressing the whole life of human beings. […] The Indian law books are of an entirely theocratic type and link morality and law together; but the legal provisions of Israelite law, specifically those of the so-called Covenant Code, the Book of Deuteronomy and the priestly law, are also theocratic. Legal provisions alternate with ethical prescriptions therein […]. This theocratic type [of law] appears again, much later, in the Koran. The law of Hammurapi is quite the opposite of this. In an almost modern way, the juridical has been extracted from the prescriptions governing other aspects of life and anything to do with moral doctrine is left out entirely, particularly the debates on the moral and immoral use of law, because these should be left to the purview of religious morality.]

            

            Therefore, Kohler’s association of theocracy with the Orient should not be reduced to a mere strategy of othering. The mixture of law and ethics he rejected was not limited to Oriental societies but encompassed significant portions of European legal history as well. However, it is significant that, with regard to the biblical confluence of ethics and law, his views did not differ greatly from those of religious scholars who asserted the moral superiority of the Bible. While Kohler saw the lack of distinction between law and morality in Mosaic law as a sign of its backwardness and Oriental inferiority, many religious scholars argued that the same lack of distinction demonstrated its progressiveness and superiority. The issue here was the theologisation and ethicisation of law, which indeed is a central feature of biblical law and is alien to older conceptions of law in the ancient Near East wherein the law was given by the king, not the gods.348 Nevertheless, the claim that Babylonian law was secular in contrast to biblical law, a contrast that has been put forward until recently, remains highly problematic.349 Such a claim presupposes the modern distinction between the religious and the secular, an idea that was entirely foreign to the ancient Near Eastern world.

            In a more general sense, the scorn directed against biblical law by Kohler and Winckler clearly reflects a tradition of European antinomism; a school of thought that rejects laws, morality and social norms in the name of complete freedom.350 Within this perspective, the law is seen as an imposition that undermines individual autonomy. Writings involving antinomism often also involve antisemitism, as the revelation of Mosaic law to the people of Israel as narrated in the Bible seems to symbolise an original subjugation of humanity to external principles imposed by God. A negative portrayal of Jewish legalism, in contrast to a supposedly Christian freedom from the law, is therefore deeply rooted in Christianity and has been emphasised particularly strongly in German Protestantism. Even philosophers such as Kant denounced Judaism as “the epitome of mere static laws.”351 Kohler’s assessment of the Talmud, published in a short article in 1907, followed the same line of thinking and was largely negative. Although he managed to distance himself from antisemitism, Kohler’s description of the Talmud nevertheless contains numerous anti-Jewish tropes. It reinforced the stereotype of ‘dry Jewish legalism’ and portrayed the Talmud as exhibiting the flaws of oriental law while negatively contrasting it with the Western tradition, as first demonstrated by Roman law.352

            The overall negative view of oriental theocracy (from which Hammurapi’s Babylonia was said to be so different) had also long been shaped by anti-clerical and anti-Catholic ideologies which portrayed the (Catholic) Church as a purely theocratic, and, in this respect, truly oriental institution. Contemporaries certainly recognised the anti-clerical insinuations in the negative descriptions of priesthood and theocracy by scholars such as Kohler and Winckler, who themselves had been influenced by the era of anti-Catholic Kulturkampf the German state had engaged in during the 1870s and 1880s.353 While Winckler repeatedly made anti-clerical statements, but otherwise does not appear to have engaged in religious debate, Kohler was an outspoken representative of the ‘free religion’ movement (freireligiöse Bewegung) and advocated for the establishment of purely secular rituals and cultic practices.354 In particular, he campaigned for the right to cremate the dead, which was not legalised until the late nineteenth century.355 A growing rejection of theocratic rule, with its supposed conflation of morality and law, mirrored the position of these two scholars in the debates regarding the status of (Christian) religion in contemporary German society and underpinned the ideological formation of German secularism.

          
        

      
       
        
          Summary and Outlook

        

         
          Although excavated by French archaeologists, the discovery of the stele bearing the Code of Hammurapi was a much bigger media event in Wilhelmine Germany than it was across the Rhine. In Germany, the find was widely discussed and attracted considerable scholarly and public attention, well beyond the small circle of specialists in the niche discipline of Assyriology. Hammurapi could not have chosen a better time and place to be resurrected from oblivion, as Romantic Orientalism was deeply rooted in German literature and scholarship and the Reich was ruled by a monarch with a particular interest in the history and politics of the Middle East. In addition, the prolific German excavations at the ancient site of Babylon had begun only a few years before Hammurapi’s stele came to light, and had themselves sparked a Babylomania that was further intensified by media events such as the Babel-Bible-controversy.
 
          In this context, Hammurapi and his law collection became significant reference points for discussions on a wide range of topics, some of which, at first glance, seem to have little to do with the history of the ancient Near East. Modern scholars began to identify striking similarities between the Babylonian king of the eighteenth century BC, the Prussian kings of the eighteenth century AD, and their own monarch; depicting all of these characters according to the model of enlightened absolutism. This historical entanglement of very different rulers and societies was not the result of a lack of historical reflection; of course, everyone recognised the considerable differences between the societies of the ancient Near East and modern Europe. Rather, what made these temporal entanglements attractive were specific issues and problems, particularly in the areas of politics, law, and religion, which contemporary German scholars believed both ancient Babylonia and their own society had in common. The notions of historical continuity, progress, and development that are usually associated with specific modern understandings of time and history were already being challenged by the turn of the twentieth century (in fact, these notions have always been less dominant than our postmodern perspective on the ‘classical’ modern period assumes). The discovery of a historical era that appeared almost modern – or rather, as an ancient version of modernity – contributed to a crisis in the traditional conception of history. Alternative ways of representing history and relating different eras to one another, such as the concept of key-epochs, brought to life by a few (male) heroic individuals, seemed to offer new solutions. One of the conceptual frameworks used to link together certain ‘bright’ epochs stemming from various historical contexts was enlightened absolutism. Differences in the social, technological, and economic status of the historical contexts to which the concept was applied (i. e., Old Babylonia, medieval Sicily, eighteenth-century Prussia, modern Germany) mattered far less than the alleged common spirit of these ages, or Zeitgeist, characterised by rational administration, strong economies, and social welfare. The most important element of the concept of enlightened absolutism, however, was a rulers’ personal will to mould their realm according to their wishes. This last point, which appeared to be substantiated by Hammurapi’s interventions and decisions in individual law cases (as evidenced by his letters), attracted significant public attention during the first decade of the twentieth century due to its political ramifications. After all, the German Kaiser and his supporters had sought to establish an autocratic and anti-democratic form of government in modern Germany, which they described as persönliches Regiment and attempted to legitimise this principle by linking it to ancient Babylonia. In his ultimately unsuccessful attempt to modify the political system of the German Reich to his advantage, the Kaiser exploited the ambiguity in the German constitution regarding the definition of the monarch’s position. Though scholars of the time did not compare the Code of Hammurapi with modern constitutions (as the CH does not address the position of the monarch in the Babylonian political system) they did compare its spirit to that of certain modern law codes and constitutions. This included making analogies between the Babylonian and German rule of law, or Rechtsstaatlichkeit, usually by focusing on formal aspects such as legal certainty and judicial independence.
 
          In terms of the broader history of law however, the main question raised by the discovery of the Laws of Hammurapi concerned their relationship to biblical law. This aspect gained a highly political dimension due to the concurrent Babel-Bible controversy, in which the Code of Hammurapi became a central reference point for both sides of the debate. For those taking the view of Delitzsch, the Code of Hammurapi seemed to testify to the Bible’s dependence on Babylonia and thus to contribute to its general disenchantment. In contrast, Delitzsch’s opponents sought to identify differences between the two law traditions that would ultimately prove the superiority of biblical law. These opposing viewpoints reflected longstanding debates in German legal theory and philosophy regarding the relationship between law, morality (Sittlichkeit), and religion. Again, the Code of Hammurapi served as a reference point for various positions. For proponents of the German historical school and pioneers of legal positivism, the apparent absence of moral rules and any normative framework in Babylonian law, along with its generally ‘secular’ character, seemed to demonstrate its modernity, whereas proponents of natural and rational law theory considered these features to be a major weakness of Babylonian law as compared to biblical law.
 
          If the Code of Hammurapi had been discovered only twenty years later, these discussions may have been entirely different. While the larger debate did not end with the outbreak of the First World War, one can nevertheless observe a clear discursive break between the Wilhelmine period and the new Weimar era. One reason for this was a generational change; many of the thinkers who dominated the German debate involving the Hammurapi Stele in the first decade following its discovery died before, during or shortly after the First World War: The theologian Samuel Oettli in 1911, the Orientalist David Heinrich Müller in 1912, the Assyriologist Hugo Winckler in 1913, the legal historian Josef Kohler in 1919, and the Assyriologists Friedrich Delitzsch and Felix Peiser in 1921. Others, such as the Assyriologist Fritz Hommel retired and ceased to publish. The great editions of Babylonian law, initiated by Kohler and Peiser, were continued by Koschaker and Ungnad, while younger scholars such as Benno Landsberger (1890 – 1968) further contributed to the study of the Code of Hammurapi.356 The ongoing political situation in Germany deeply affected the fields of Ancient Near Eastern Studies, Biblical Studies and Legal History, to name those most relevant to this monograph. German Middle Eastern Studies, which had been expanding rapidly in the Wilhemine era and were both admired and envied by international colleagues, suddenly lost their leading position due to a lack of financial support and new difficulties in gaining access to scholarly materials. The loss of Germany’s colonial and imperial infrastructure was particularly hard on these disciplines, as Middle Eastern sites were no longer part of an allied country such as the Ottoman Empire. Instead, previous study areas now belonged either to the newly formed Turkish nation state or were under the control of Western colonial empires, as was the case for archaeological sites in Syria and Mesopotamia. Furthermore, the First World War resulted in a breakdown in international scholarly cooperation, thereby, complicating the study of objects in British, French, and American museums and university collections by German scholars.357
 
          Most importantly however, was the changed political, cultural, and intellectual landscape after 1918, which resulted in a different public reception and level of attention paid to such issues, as compared to before the war. Although nearly all of the general ideas that shaped German Orientalism in the 1920s were present before the First World War, the discursive constellations shifted during the Weimar Republic. It was primarily political radicalisation that reshuffled the cards in the great game of ideas and ideologies. For example, whereas legal positivism had previously been found among both conservative and liberal scholars, by the 1920s it was restricted to democratic defenders of the democratic status quo, with the Austrian-Jewish jurist and political philosopher Kelsen as its most prominent representative.358 Conversely, legal scholars still sympathetic to the old monarchy questioned the legitimacy of the new republican order, referring to supposedly higher principles of law than the written Weimar constitution. As a result, legal positivism became the central bogeyman for nationalist and antisemitic scholars, who denounced it as ‘Jewish’ legalism, its most prominent detractor being the future Nazi jurist Carl Schmitt, who drew heavily on the tradition of Christian antinomism.359 Therefore, Weimar anti-positivism did not lead to the return of the normative into law; rather, it paved the way for the “normativity of the ideological” under the Nazis, to borrow a phrase from the legal scholar Bernd Rüthers.360
 
          The ‘great men’ paradigm, which had significantly influenced the discourse on Hammurapi during the Wilhelmine period, also underwent an important transformation after the First World War. As noted above, in the nineteenth and early twentieth centuries, this concept was closely linked to similar ideas about so-called geniuses, particularly in the fields of art and science. During the Weimar years however, the study of great men was increasingly refined into an authoritarian notion of political leadership, characterised by a strong (male) leader presiding over masses who blindly followed his will. The ideology and cult of political leadership became core elements of right-wing and fascist movements across Europe during the 1920s. Consequently, the older concept of enlightened monarchs favouring pastoral and patriarchal styles of authoritarianism while promoting the rule of law (though they themselves were of course above the law), did not align with this new framework. For this reason, neither the two Fredericks nor Hammurapi were suitable for fascist appropriation. Lastly, new tides of antisemitism became a major factor in the increasing radicalisation of politics. Even during the Babel-Bible controversy, siding with Babel against the Bible had often (but not always) coincided with antisemitic prejudices. By the 1920s, this polarisation had intensified, as the radical rejection of the Old Testament emerged as an important signifier of political antisemitism. This sentiment frequently appeared intertwined with notions of a völkisch religion, either Christian or neopagan, that was purged of all ‘Jewish’ elements.361
 
          Since 1902, Mesopotamian law collections older than the Code of Hammurapi have come to light, with the oldest known being the Laws of Ur-Namma, written c. 2100 BC.362 This means that the laws of Hammurapi have lost their status as the oldest of human history; furthermore, given the long tradition of Mesopotamian law, the erection of the stele can no longer be considered the heroic act of one individual, as early twentieth-century scholars held. However, several other issues raised by the Code of Hammurapi continue to be subjects of ongoing debate in the fields of Ancient Near Eastern Studies, Biblical Studies, and Legal History, partly due to their general nature. Questions such as whether law, ethics, and religion developed separately, and at what date they became intertwined, are perhaps not ultimately answerable and so are revisited by every new generation of scholars. The general positions of the ‘Hammurapi vs. Moses’ debate from the early twentieth century are still identifiable in some scholarly writings of today. There are modern scholars who claim that biblical law strongly depends on the Laws of Hammurapi and portraying the Israelites as mere imitators.363 Conversely, a German Old Testament scholar recently made a sharp distinction between an “ethos of ruling and serving,” as represented by Hammurapi and the Babylonians, and an “ethos of freedom and equality,” as represented by Moses and the Bible. These perspectives clearly echoe the polemics of early twentieth century Christian and Jewish defenders of Moses against Delitzsch and his followers.364 To take another problem, the historical relationship between customary or common law and positive or written law and how each developed remains a subject of debate. This debate includes the related questions of which aspects of Babylonian and biblical law can be attributed to which traditions, and whether a common source for both of these ancient Near Eastern law codes should be assumed.365
 
          However, the context in which these questions are being discussed at the beginning of the twenty-first century is very different from that of Wilhelmine Germany, which gives this scholarly discourse a different significance. To begin with the most obvious point, although the concept of secularism (understood as a teleological category intrinsically linked to modernity), has been rightly criticised, there is no doubt that the importance of religion to almost all European societies dramatically decreased over the course of the twentieth and twenty-first centuries (this does, however, not apply to other regions of the world in a similar way).366 In Germany, persons who do not belong to one of the Christian churches now make up the majority of the population; in Berlin, almost 70 % of residents are considered non-denominational.367 As knowledge of the Bible comes to be increasingly rare, it is difficult to envision major public debates like those of the Babel-Bible controversy occurring today. Moreover, any current discussion of the relationship between Babylonian and biblical law or the figures of Hammurapi and Moses are only followed by a small segment of society.368 Even radical criticism of the Bible and the outright rejection of biblical religion do not provoke society anymore. But it is not only Moses who has faded from public discourse, Hammurapi has almost completely lost his relevance as well, largely due to a lack of knowledge about the ancient Near East, which is no longer included in the school curriculum. Therefore, while biblical and ancient Near Eastern scholars continue to debate some of the questions raised following the discovery of Hammurapi’s stela, their discussions rarely attract attention beyond academia.
 
          Though the religious issues related to the Code of Hammurapi have lost their political and cultural relevance, it is more challenging to address the political and constitutional issues that characterised German debates involving the Code of Hammurapi at the beginning of the twentieth century. The problems surrounding the monarchy and its historical legitimacy have become irrelevant since the Kaiser abdicated in 1918, though a small minority on the far right (the so-called Reichsbürger) may still dream of a new German monarchy.369 The ‘monarchical principle’ is now a matter for historians rather than constitutional lawyers, and journalists no longer need to speculate about benefits or disadvantages of the ‘personal rule’ of a monarch who claims divine right. The decline of monarchism does not mean, however, that the appeal of autocratic and authoritarian rule has disappeared. Calls for strong leaders (still usually conceived of as men) and authoritarian conceptions of the welfare state are gaining new currency. These tendencies have been accompanied by a steady decline in the rule of law worldwide over the past decade, including in liberal democracies.370 Without repealing liberal constitutions as neo-absolutist monarchs did in the nineteenth century, current authoritarian movements have found ways to disrupt constitutional structures and institutions and have been quite successful in certain countries, such as Hungary. Rather than relying on democratic and constitutional procedures, the current “authoritarian constitutionalism”, as defined by legal scholar Günter Frankenberg, depends on special mandates and decrees, as well as the disempowerment of the judiciary and an abolition of the separation of powers.371
 
          It is true that the ongoing debates regarding threats to democracy are now conducted without reference to ancient Near Eastern or biblical history, as these references are no longer considered relevant. Given the current situation however, an acknowledgement of the long history and evolution of law has acquired new political urgency. While there may be no need to declare the Code of Hammurapi the historical origin of our modern Rechtsstaat, as German scholars did at the beginning of the twentieth century, it is important that the rule of law not be taken for granted. It is rather a historical achievement worth defending. For this reason, reflections on the long history of law, sometimes going back to the era of Hammurapi, remain relevant in the 21st century.
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          See on the debate Johanning 1988; Lehmann 1994; Sweek 1995; Arnold and Weisberg 2002; Cancik-Kirschbaum and Gertzen 2021.

        
        4
          Space does not allow for a detailed description of the cartoon here. It also features the court chaplain of Wilhelm I Adolf Stoecker (1835 – 1909, well-known for his antisemitism), the Bishop of Trier, Felix Michael Korum (1840 – 1921), Chancellor Otto von Bismarck (1815 – 1898), and the Prussian field Marshall Helmuth von Moltke (1800 – 1891).

        
        5
          The date of his reign is given according to the so-called middle chronology. On the life of Hammurapi see the two most recent biographies by Van de Mieroop 2005 and Charpin 2021.

        
        6
          Quote taken from Lehmann 2018, 56.

        
        7
          See on the history of this object André-Salvini 2003; Charpin 2023, 1 – 2. Due to errors in early literature, the material of the stele is often referred to as diorite instead of basalt. See on the background of this error Charpin 2023, 1 – 2 (note 1).

        
        8
          On the other fragments, see Nougayrol 1957; Nougayrol 1958; furthermore Charpin 2023, 16 – 17.

        
        9
          In this work I will use the translation into modern English by Roth 1995a, 71 – 142. The individual Laws of Hammurapi (LH) are referred to as paragraphs (§).

        
        10
          Fragments of the Laws of Hammurapi had previously been published by Felix Peiser and Bruno Meissner in the 1890s. See Peiser 1890; Meissner 1898. On the transmission and tradition of the Laws of Hammurapi in later periods of Mesopotamian history, see Oelsner 2022, 39 – 70, 98 – 105.
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          Wilhelm II 1938.
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          Chamberlain 1928, 197 (letter to William II dated 27 March 1903).
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          Due to my personal knowledge of particular languages, I only mention Britain, the USA and France here. However, I would venture to say that in no other country did the discovery of the Code of Hammurapi spark a response comparable with that it did in Wilhemine Germany.
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          For an overview of German ‘Babelomania’ see Polaschegg and Weichenhan 2017. Unfortunately, the book contains some misinformation about the intellectual background.
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          This is not to say, of course, that racial theories were absent from Ancient Near Eastern Studies, quite the opposite, as I have shown elsewhere. See with further references Wiedemann 2020, 2024b.

        
        23
          Hartog 2015. See the critique of his ideas by Lorenz 2019 and Hölscher 2020, 55 – 58.
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          See with further references Oexle 2007b.

        
        25
          Johanning 1988, 291 – 316; Shavit and Eran 2007, 342 – 48.

        
        26
          Discussions about Moses and Hammurapi also took place in the Anglo-Saxon world. However, these were usually less heated than those in the German-speaking world and lacked the escalations associated with the Babel-Bible controversy. See, among others, Cook 1903; Duncan 1904; Davies 1905.
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          See especially his last book, Delitzsch 1920; on Delitzsch’s antisemitism see Arnold 2021.
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          See among others Hoheisel 1978; Kusche 1991; Cooper 1993; Pasto 1998; Hess 2000; Wiese 1999; Beckmann 2002; Heschel 2005, 2008; Rohde 2009; Gerdmar 2009; Wiedemann 2023.
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          See among others Renger 1994; Westbrook 2009a [1989]; Charpin 2010, 71 – 82; Barmash 2020, 15 – 17.
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          Transliterating the proper name from the Akkadian cuneiform script allows for both readings, Hammu-rāpi and Hammu-rabî. See on this issue Streck 1999.
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          Wattenbach 1868, 3.
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          See the overview by Harbsmeier 2002.
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          On the history of these discoveries, see among others Larsen 1996; Bohrer 2003; McGeough 2015.
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