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Abstract: Whereas the potential of the VCM is seen as bright and it is forecast to 
reach a market value of tens of billions of USD, it is essential for the VCM that big 
market players like financial institutions join the market to further drive it. With the 
entry of institutional players, the market could live up to its potential and create a 
wide impact economically and environmentally. A crucial question for these and 
other market participants is whether and how they are able to report VCC tokens in 
their balance. If the balancing is sound and accepted by auditors, VCC tokens become 
even more interesting assets to invest in. Closely connected to and partly at the core 
of those questions is the civil law of VCC tokens. To answer such questions, it is impor
tant to grasp the legal nature of VCC tokens and to comprehend the transfer from one 
market player to another. Only if the transfer can be traced back and explained in a 
legally sound way can proprietary rights in VCC tokens be claimed by the relevant 
acquiring person. This analysis aims to assess certain aspects of VCC tokens’ civil law 
to give potential answers to the questions raised and nurture a common understand
ing of civil law issues from a Union and German law point of view. Whereas a first 
glance into non-EU jurisdictions serves as the starting point of the analysis, the analy
sis is focused on ownership, transfer, and liability under Union and German law. 
Under each keyword, different categories will be discussed and the analysis will show 
that while certain questions can be answered more definitely, others remain subject 
to further discussion in academia and in practice. 
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1 Glance at the legal nature of VCCs and  
crypto-assets across different jurisdictions

The VCM presents itself as an international market. As carbon projects depend on cer
tain environmental circumstances, the carbon project and the investor are not neces
sarily located in the same jurisdiction and cross-border matters are common.1 This 
analysis is focused on the Union and German perspective, yet a short look into US and 
English law will contribute to a deeper understanding of the matter and indicate the 
trends on the international stage concerning legal issues regarding VCC tokens 
as well.

1.1 Growing discussion regarding the legal nature of VCCs 
in different jurisdictions

Currently, and as far as we can see, the legal nature of VCC tokens has not been explic
itly regulated by lawmakers around the globe.2 Yet there are sources dealing with the 
legal nature of (traditional and non-digital) VCCs that state that VCC tokens could be 
treated equally.3 Besides documents by market players4 or affiliated law firms,5 only 
studies by supra-national organisations have profoundly analysed the legal nature of 
traditional and non-digital VCCs in certain jurisdictions.6 A discussion in the German 
or English academic legal literature cannot be identified, again with the caveat that 
all legal literature from all jurisdictions can hardly have been reviewed. It is largely 
accepted that VCCs can be seen as commodities under US law.7 This is plausible due to 
the very broad definition of the term set out in Section 1a(9) of the Commodity Ex
change Act.8 It is also stated that VCCs can be interpreted as intangible property 
under French law.9 Similarly, there are assessments considering VCCs as intangible 
property under English law.10 In both cases, parallels to the legal nature of EU emis
sion allowances are drawn.

It is doubtful that the legal nature of VCC tokens can be decided upon by solely 
looking at the parallel discussion regarding traditional and non-digital VCCs. The digi
tal manifestation of VCC tokens could be an important difference when assessing 
their legal nature. However, the findings that other jurisdictions are open to include 
VCCs in their judicial framework and consider them as some kind of property or sub
ject to proprietary rights need to be kept in mind for the further analysis.
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1.2 Legal nature of crypto-assets and questions of property 
across different jurisdictions

As already mentioned, when discussing the legal nature of VCC tokens, the legal na
ture of crypto-assets plays an important role. Due to their digital manifestation, VCC 
tokens could be seen as crypto-assets and hence categorised in the same way. At the 
EU level, the discussion is influenced by Union (regulatory) legislation such as the 
Markets in Crypto-Assets Regulation (MiCAR).11 However, such regulatory legislation 
inherently does not (fully) determine the civil law of crypto-assets on a national level. 
Most importantly, Union law must be neutral towards the property law of its Member 
States (cf. Art. 345 TFEU).12 Further, the Union legislation, in principle, looks at crypto- 
assets from a regulatory point of view and is only concerned with specific questions, 
for instance, those of consumer protection. The civil law of crypto-assets remains 
widely non-codified and is disputed in academia across different legislations. A prom
inent example of such a debate was the Law Commission consultation of England and 
Wales on digital assets.13 Its work led to a draft bill, which was recently introduced by 
the UK Government and provides that digital assets can be considered to be personal 
property under the laws of England and Wales.14 Already before the consultation, En
glish courts ruled that crypto-assets can be considered property under English law.15

Under US law, while lacking a nationwide codification, the view that crypto-assets are 
property seems to be predominant across state borders.16 Further, there are European 
civil law legislations that treat some crypto-assets at least partly as property.17

To conclude, there is a strong tendency on a global level to consider crypto-assets 
as property or proprietary rights. The recent English approach is likely to further 
nourish this development. The analysis will continue to examine whether VCC tokens 
can be categorised as crypto-assets and which conclusions are to be drawn in this re
gard from a Union and German law perspective.

2 Legal nature of VCC tokens under Union 
and German law

After a brief glance at the legal nature of VCCs and crypto-assets under different juris
dictions, the focus will be shifted towards VCC tokens under Union and German law. 
It will be discussed how VCC tokens fit into various existing categories in law with a 
focus on proprietary matters and it will be asked what VCC tokens are or embody at 
their very core.
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2.1 Categorisation of VCC tokens under the Markets in  
Crypto-Assets Regulation

To gain a comprehensive understanding of the legal nature of VCC tokens and to de
fine the legal landscape of crypto-assets, it is advisable to look at existing definitions 
in this area. However, it needs to be kept in mind that definitions do not lead to legal 
consequences by themselves. This is especially the case in the context of civil law as 
definitions may originate from regulatory legal frameworks.

2.1.1 VCC tokens as financial instruments under MiFID II?

In 2023, the EU introduced MiCAR as a comprehensive regulatory framework for 
crypto markets, placed next to the MiFID II18 regime and therefore designed to estab
lish an either-or-framework. This is why MiCAR does not apply to financial instru
ments (Art. 2(4)(a) MiCAR) or other instruments listed in Art. 2(4) MiCAR, which shall 
be largely governed by the co-regime, the MiFID II. According to Art. 3(1)(49) MiCAR, 
the term ‘financial instrument’ consequently means financial instruments as defined 
in Art. 4(1)(15) MiFID II. MiFID II does not define financial instruments in an abstract 
way but specifies those instruments in Section C of Annex I. Importantly, Art. 4(1)(15) 
MiFID II explicitly states since its latest amendment by the DLT Pilot Regime19 that 
instruments issued by means of distributed ledger technology are included.

The most debatable category which could apply to VCC tokens is ‘transferable se
curities’.20 This category is further defined in Art. 4(1)(44) MiFID II and means

those classes of securities which are negotiable on the capital market, with the exception of in
struments of payment, such as: (a) shares in companies and other securities equivalent to shares 
in companies, partnerships or other entities, and depositary receipts in respect of shares; 
(b) bonds or other forms of securitised debt, including depositary receipts in respect of such secu
rities; (c) any other securities giving the right to acquire or sell any such transferable securities 
or giving rise to a cash settlement determined by reference to transferable securities, currencies, 
interest rates or yields, commodities or other indices or measures.

Whereas VCC tokens are indeed negotiable on a comparable (small) market, it is al
ready questionable whether the market is part of the ‘capital market’ in the sense of 
Art. 4(1)(44) MiFID II. Further, the wording of the article itself could oppose such an 
understanding. VCC tokens, unlike shares or bonds, do not embody a certain claim 
(see Section 2.2 below for this question), yet this could be a common understanding of 
the term ‘security’ in general. However, both aspects can be left aside, since, most im
portantly, VCC tokens do not give ‘the right to acquire or sell any such transferable 
securities as shares or bonds or give rise to a cash settlement’ in the sense of Art. 4(1) 
(44) MiFID II. Consequently, the precise and rather narrow definitions of ‘transferable 
security’ and ‘financial instrument’ are not applicable. This finding can be supported 
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by the fact that EU emission allowances which have some common characteristics 
with VCC tokens are listed separately in Section C of Annex I and not mentioned in 
Art. 4(1)(44) MiFID II. To conclude, VCC tokens are not financial instruments in the 
meaning of MiFID II and hence could be crypto-assets under MiCAR.21

2.1.2 VCC tokens as crypto-assets according to Art. 3(1)(5) MiCAR

The key term of MiCAR is ‘crypto-asset’ as defined in Art. 3(1)(5) MiCAR. It means ‘a digi
tal representation of a value or of a right that is able to be transferred and stored elec
tronically using distributed ledger technology or similar technology’. As explicitly stated 
in Recital (16) MiCAR, the term ‘should be defined as widely as possible’. Further, Re
cital (2) MiCAR states that the meaning of value can be subjective and based only on the 
interest of the purchaser of the crypto-asset. Whilst the value or right represented by a 
VCC token needs to be further discussed below, it can already be decided at this point 
whether a VCC token can be subsumed as a crypto-asset under MiCAR.

As VCC tokens are purchased and traded, they represent a value of some kind. A 
crucial question is whether VCC tokens are transferable as demanded by MiCAR. The 
transfer is further illustrated by Recital (17) MiCAR. It states that ‘digital assets that 
are accepted only by the issuer or the offeror and that are technically impossible to 
transfer directly to other holders should be excluded from the scope of this Regula
tion’. As an example, loyalty schemes are mentioned. Interoperability between differ
ent platforms on the market for VCC tokens is not given (yet). Also, the technical trans
fer of the VCC token itself often demands an action of the trading platform or registry 
(see Section 3 for the question, whether and how claims, rights, or other things in the 
context of VCC tokens can be transferred). Yet, this is the case for many crypto-assets. 
Moreover, VCC tokens are usually held using a (third-party) wallet in the same way as 
other known crypto-assets like Bitcoin, Ether, or Tether and can be transferred into a 
wallet and from one blockchain address to another.22 Likewise, VCC tokens are not 
only accepted by the issuer or the offeror but by several market participants, for ex
ample, a buyer on the secondary market. Therefore, a transfer within the meaning of 
MiCAR takes place. VCC tokens are also electronically stored using distributed ledger 
technology. VCC tokens are therefore crypto-assets as defined in Art. 3(1)(5) MiCAR.

MiCAR defines different categories of crypto-assets. Most prominent is the distinc
tion mentioned in Recital (18) MiCAR between electronic money tokens (Art. 3(1)(7) 
MiCAR), asset-referenced tokens (Art. 3(1)(6) MiCAR), and other crypto-assets (Title II 
MiCAR), including utility tokens (Art. 3(1)(9) MiCAR). Utility tokens are defined as 
crypto-assets that are ‘only intended to provide access to a good or a service supplied 
by its issuer’. Whereas the (self-)categorisation as utility tokens was in vogue to by
pass regulatory requirements before MiCAR,23 today’s clear definition limits the scope 
of the term. Although VCC tokens have been described as utility tokens in the past as 
well,24 this categorisation could fail under the MiCAR definition. As will be shown 
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below, there are services connected to holding VCC tokens to be considered, like for 
instance the retirement of the VCC token. Yet, VCC tokens are not only intended to 
provide a service supplied by its issuer, like a voucher or coupon.25 VCC tokens have a 
value by themselves and the holder may decide the fate of a VCC token. Hence, VCC 
tokens do not seem to be utility tokens as defined in Art. 3(1)(9) MiCAR.26

2.2 Is a VCC token a claim against another person?

2.2.1 Claims in the context of traditional and non-digital VCCs

One crucial question when discussing the legal nature of VCC tokens is whether they 
are, embody or represent claims against involved parties. The studies regarding the 
legal nature of traditional and non-digital VCCs discussed a so-called bundle of rights 
approach.27 More specifically, it was discussed whether a VCC represents a claim 
against the standard setter or registry to retire the carbon credit, that is, to take it out 
of circulation and consider its effect to be consumed. Yet, this approach was not fur
ther followed, as it was not able to fully characterise the legal nature of VCCs. Even 
further, it was stated that VCCs themselves are not claims against another person.28

This view is convincing. A VCC serves a different function from an economic per
spective. A holder of a VCC wishes to gain a ‘green’ or ‘sustainable’ image towards its 
customers or the market in general by compensating for its own emissions, for exam
ple. They might also have the desire to trade with VCCs as an investment vehicle. Yet, 
the holder does not desire to pursue a claim in the future or to claim a future right 
against another person.29 A VCC does not work as a voucher or coupon and has its 
own inherent value. Further, it is unlikely that such a ‘claim’ could be used to make 
use of a right of retention or set-off. This, however, would (usually) be possible with a 
claim in a legal sense.

Leaving the technical aspects aside, these considerations are transferable to VCC 
tokens as well. VCC tokens serve, in general, the same economic function as VCCs. The 
wish to compensate for emissions is guiding for the holder rather than having a (fu
ture) claim against another person. Furthermore, when reviewing the use cases, it is 
even unclear whether the holder of a VCC token would have an enforceable claim 
against the standard setter or registry as discussed above. The parties involved try to 
make use of extensive disclaimers to not be liable whatsoever.30 The comparison with 
VCCs therefore speaks against the view that VCC tokens are or represent claims.

2.2.2 Claims in the context of crypto-assets in general

When looking at VCC tokens primarily as crypto-assets, the picture does not change. 
Crypto-assets do not inherently represent a claim against another party.31 A crypto- 
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asset may be used to reflect the actual non-digital legal situation and ideally the con
tent of the blockchain does not contradict with underlying contractual agreements. 
However, the crypto-asset itself (typically) does not embody a claim against another 
person. Exceptions to this general rule are possible. For example, it is possible to issue 
securities in an electronic form as the German Electronic Securities Act32 (‘eWpG’) 
shows. In this case, similar to bills of exchanges or cheques, the digital ‘paper’ em
bodies the claim itself. The claim is only transferred when transferring the digital 
‘paper’.33

However, similar provisions or economic considerations are not reflected in the 
use cases for VCC tokens. For example, non-assignment clauses are not part of the 
terms of VCC tokens. The blockchain can be used to trace back the history of a VCC 
token and further information can be stored. But this information does not give rise 
to claims and is not by itself enforceable by law. Therefore, VCC tokens themselves— 
similar to most crypto-assets in general—are not and do not represent claims. The 
fact that a holder of a VCC token has contractual claims against involved parties due 
to the underlying contractual framework needs to be considered separately and will 
be discussed below. The VCC token itself is not a representation of such claims. This is 
consistent with the understanding that VCC tokens fall under the category of intrinsic 
tokens.34

2.3 Ownership according to Art. 70(1) MiCAR and Principle 3(1) 
UNIDROIT DAPL?

2.3.1 Art. 70(1) MiCAR and ownership rights

The finding that a VCC token does not represent a claim does not mean that it is auto
matically to be considered a ‘nothing’ in the legal sense. Just as any other object, it 
could still be subject to proprietary rights or transferred with legal effect. Property law 
is in general determined by the national law of the Member States of the European 
Union (Art. 345 TFEU).35 Yet, as VCC tokens are to be considered crypto-assets under 
MiCAR, it needs to be analysed if MiCAR comments on ownership rights or other prop
erty issues. According to Art. 70(1) MiCAR, ‘crypto-asset service providers that hold 
crypto-assets belonging to clients or the means of access to such crypto-assets shall 
make adequate arrangements to safeguard the ownership rights of clients’.

This provision indicates that MiCAR assumes that ownership rights regarding 
crypto-assets persist. However, it does not state that crypto-assets are to be considered 
property. This is consistent as the system of property ownership is, as already men
tioned and shown in Art. 345 TFEU, subject to the national law of the Member States. 
Besides the fact that MiCAR acts on the assumption that ownership rights persist, no 
further consequences can be drawn from Art. 70(1) MiCAR in this regard.36 Neverthe
less, it is important to notice that the European legislator is at least open to this con
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cept and leaves it up to the Member States to regulate ownership (or similar rights) in 
the context of crypto-assets.

2.3.2 Principle 3(1) UNIDROIT DAPL and proprietary rights for digital assets

Principle 3(1) UNIDROIT DAPL37 states that ‘a digital asset can be subject of proprie
tary rights.’ A digital asset is defined in Principle 2(2) UNIDROIT DAPL and means ‘an 
electronic record which is capable of being subject to control’. As a VCC token con
tains information stored on a blockchain and can be held and transferred using a wal
let, it is a digital asset within the meaning of Principle 3(1) UNIDROIT DAPL. According 
to Commentary 3.4., ‘proprietary rights’ must be understood in a broad sense and is 
not necessarily congruent with the term ‘ownership’ across different jurisdictions. 
Commentary 3.2. states that ‘whether digital assets can be the subject of proprietary 
rights (a legal consequence) must be distinguished from the categorisation of digital 
assets’.

As the UNIDROIT DAPL represent soft-law, they are by definition not able to settle 
the current legal situation. Also, UNIDROIT, as a supra-national organisation is partic
ularly sensitive about differentiating legal frameworks around the globe, including 
different concepts of proprietary rights. Yet, it is clearly shown and explicitly stated in 
Commentary 3.1. that UNIDROIT ‘advise[s] states to increase legal certainty on this 
issue and make explicit that digital assets can be the subject of proprietary rights’. 
This finding corresponds with the concept of ownership rights under MiCAR and indi
cates that different institutions are not only open to proprietary rights in the context 
of crypto-assets but even recommend a codification of this approach.

2.4 VCC tokens and their categorisation under German civil law

After examining Union law and the abstract question of whether a VCC token repre
sents a claim against another person (quod non), a categorisation of VCC tokens under 
German civil law shall be undertaken. It was shown that Union law is not able to de
termine proprietary issues of its Member States and that national law must be exam
ined in this regard. Looking at those and other issues, different categories with vary
ing legal consequences come into play.

2.4.1 VCC tokens and corporeal objects

When discussing the legal nature of digital assets, a first path to consider is the com
parability to corporeal objects. Whereas civil law jurisdictions such as Germany and 
Switzerland38 have codified rules regarding corporeal objects, the common law sys
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tem distinguishes between two types of personal property, that is, choses in posses
sion and choses in action.39 The former only applies to corporeal objects. German 
property law is often concerned with the term ‘thing’ (German text: ‘Sache’) defined 
in Sec. 90 German Civil Code40 (‘BGB’). For example, Sec. 903 BGB, which describes the 
powers of the owner, mentions ‘the owner of a thing’. Sec. 929 BGB describes ‘the 
transfer of the ownership of a movable thing’. Therefore, it must be analysed whether 
VCC tokens are things as defined in Sec. 90 BGB.

Sec. 90 BGB states that ‘only corporeal objects are things as defined by law’. The 
definition demands corporeality. Non-corporeal objects are not things within the 
meaning of Sec. 90 BGB. While corporeality is not further defined by law, there is a 
common understanding that a thing within the meaning of the section needs to be 
sensuously perceivable and spatially delimited.41 This is not the case for VCC tokens, 
which only exist in digital form. There is a prevailing understanding in German legal 
literature that crypto-assets are not corporeal objects.42 This leads to the prevailing 
view that Sec. 90 BGB cannot be applied (directly) to crypto-assets.

Yet, it is argued that corporeality within the meaning of Sec. 90 BGB needs to be 
understood in a functional way emphasising controllability and differentiability.43

Such characteristics could be fulfilled by VCC tokens as well. This view might lead to a 
stronger legal position for the holder of a VCC token as German property law would 
apply. A functional understanding could simplify the treatment of crypto-assets under 
German law at first glance but might give rise to difficult interpretations of provisions 
on the law of things and property that were never designed for tokens. The question 
remains if such a strong functional approach would not only push the boundaries of 
the wording to its limit but rather exceed them. A decision by the German courts or 
the legislator on this matter remains desirable but is currently not in sight.

There are authors who advocate for treating crypto-assets like things applying 
Sec. 90 BGB mutatis mutandis.44 However, whether the numerous counter-arguments 
can be overcome remains questionable. Firstly, the provisions of the BGB are based 
on the understanding that things are corporeal. A functional view would lead to fric
tion with the manifold provisions concerning (corporeal) things. For example, provi
sions relating to the transfer of things or bona fide acquisitions could hardly be suit
able for crypto-assets.45 Secondly, the German legislator had the opportunity to 
update the traditional understanding of a thing within the meaning of Sec. 90 BGB 
over the last years in several instances.46 Nevertheless, it decided to stick with such 
understanding and rather implement a provision like Sec. 2(3) eWpG. It states ‘an elec
tronic security is deemed to be a thing within the meaning of Sec. 90 BGB.’ Instead of 
changing Sec. 90 BGB itself (or allowing an application mutatis mutandis), the German 
legislator decided to codify a legal fiction for (only) a specific instrument. To conclude, 
VCC tokens are not things according to Sec. 90 BGB and are not to be treated as such.
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2.4.2 VCC tokens as intangible assets

The term intangible asset is not uniformly defined and may vary from jurisdiction to 
jurisdiction. Yet, in the context of VCCs and VCC tokens, it is a crucial term as it, gener
ally speaking, suggests a value and a tradability of an object. The term intangible 
asset is not codified in German civil law. German sales law is once again centred 
around the term ‘things’ as the core provision of Sec. 433 BGB shows, which speaks of 
‘the seller of a thing’. Still, the provisions regarding purchase agreements in Sec. 433ff 
BGB do not only apply to things. This is depicted in Sec. 453(1) sentence 1 BGB, which 
states that ‘the provisions governing the purchase of things apply accordingly to the 
purchase of rights and other objects’. VCC tokens themselves are not rights in the un
derstanding of German sales law. With a similar reasoning to that above, a VCC token 
as pure digital information does not embody a claim or another right within the 
meaning of the provision. However, ‘object’ (German text: ‘Gegenstand’) is another 
key term in German civil law, which therefore needs to be further examined. If VCC 
tokens were objects under German law, inter alia, the provisions regarding purchase 
agreements would be applicable.

The term is not defined by law. It is important to notice that the term ‘object’ has 
a catch-all function in German civil law and German sales law in particular.47 If VCC 
tokens were not considered as objects, they would be considered as a legal nullity 
under German sales law as codified in Sec. 433ff BGB. The fact that market partici
pants acquire VCC tokens in exchange for a digital or non-digital payment would op
pose such a consideration. Objects, inter alia, are intangible assets.48 Intangible assets 
have the characteristics that they are tradable and have an economic value.49 VCC to
kens are traded on certain platforms and have a value as they are purchased with 
money or other currencies or can be exchanged. Consequently, VCC tokens are intan
gible assets and, hence, objects within the meaning of Sec. 453(1) sentence 1 BGB as 
well.50 This finding is further supported by the newly integrated Sec. 453(1) sentence 2 
BGB, which states that a digital content can be subject of a sales contract. A VCC token 
as digital information on the blockchain is comparable with a digital content from a 
technical point of view. In light of the aforementioned findings, it is possible to con
clude legally effective sales contracts regarding VCC tokens as they are considered in
tangible assets under German civil law.

2.4.3 VCC tokens as absolute rights

Another essential part of civil law is tort law. Generally speaking, tort law (amongst 
other things) secures in particular the integrity of absolute rights. German tort law, 
inter alia, is covered by Sec. 823ff BGB. A core provision is Sec. 823(1) BGB, which 
states: ‘A person who, intentionally or negligently, unlawfully injures the life, limb, 
health, freedom, property, or some other right of another person is liable to provide 
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compensation to the other party for the damage arising therefrom.’ A VCC token 
could be considered as an ‘other right’ within the meaning of Sec. 823(1) BGB. The 
term is not further defined by law. It must be defined from a tort law perspective and 
is not necessarily congruent with the usage of ‘right’ in Sec. 453(1) sentence 1 BGB. An 
‘other right’ must be an absolute right, that is, a legal position which is also protected 
or recognised by provisions outside of tort law.51 Such absolute rights are character
ised as follows: The right must be allocated to a specific person, the owner of the right 
must be able to use the right independently of the will of others and the owner must 
be able to exclude others from the right.52

A VCC token is held by a specific person as the holder. This is usually done by 
storing the VCC token on the blockchain address of the holder and further indicated 
by an entry in a register. That does not change when the client engages a crypto custo
dian, as a crypto-asset service provider shall make adequate arrangements to safe
guard the ownership rights of its clients according to Art. 70(1) MiCAR.53 When the 
VCC token is allocated to the blockchain address of the holder or crypto custodian, 
only the person who has the private key may transfer the VCC token. Only the holder/ 
client is able to freely use the right, for example, to request the retirement of the VCC 
token. Further, only the holder/client can exclude others from the right as no other 
person is able to transfer or impact the VCC token.

That digital information—as VCC tokens constitute such digital information—is 
also protected and recognised by provisions outside of tort law is shown by Sec. 303a 
German Criminal Code54 (‘StGB’), which penalises the deletion, suppression, render
ing, or altering of data,55 and Sec. 327ff BGB, which deal with digital products.56 There
fore, a VCC token could be considered an absolute right and an ‘other right’ in the 
meaning of Sec. 823(1) BGB.57 The integrity of a VCC token is, in general, protected 
under German tort law (see Section 4.3 for compensation for damages, etc.).

3 Transfer of VCC tokens
After the legal nature of VCC tokens has been examined, the transfer of VCC tokens 
shall be analysed from a legal perspective. Transfer is closely connected with property 
or proprietary rights and therefore the examination of national law is required. Yet, 
as shown below, the UNIDROIT DAPL and MiCAR also comment on some kind of 
transfer, namely the change of control. Whereas the further analysis is centred 
around the German point of view, the underlying concepts of transfer could be trans
ferred to other jurisdictions as well and the broad lines of thought are universally 
applicable.
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3.1 Change of control as one form of transfer

The discussion regarding the transfer of VCC tokens is usually centred around the 
transfer of ownership or proprietary rights. However, due to the factual and legal 
characteristics of VCC tokens and digital assets, it must be kept in mind that already 
the change of control over a VCC token can be followed by legal consequences. 
Whether proprietary rights are transferred is a separate question to be answered. 
The UNIDROIT DAPL do not comment on the transfer of proprietary rights in a digital 
asset and leave it to the ‘law of a State’, that is, national legislation (Commentary 2.26. 
and 6.5). Nevertheless, the change of control plays an important part when dealing 
with digital assets. For example, the change of control is one condition of a bona fide
acquisition according to Principle 8(1)(a) UNIDROIT DAPL. In order to qualify as an 
innocent acquirer, a transferee must, inter alia, obtain control of the digital asset. 
‘Control’ is defined in Principle 6(1) UNIDROIT DAPL and according to Commentary 
6.1 and 6.2., is a purely factual matter rather than a legal concept. Hence, a change of 
control is also of a factual nature and not (necessarily) a legal act. Similarly, MiCAR 
speaks of ‘control’ and ‘controlling’ of crypto-assets (e.g., Art. 3(1)(17), Art. 75(3)), espe
cially with regard to crypto-asset service providers. As the EU legislator is neutral to
wards the systems of property ownership of its Member States, the use of different 
concepts is needed (see Section 2.3.1 for more details).

This change of control does not necessarily go hand in hand with the transfer of 
ownership. However, certain legal consequences may be linked to the transfer of con
trol. For dealing with VCC tokens, this leads to the conclusion that particular attention 
needs to be paid to the control aspects of VCC tokens. While today’s market for VCC 
tokens is not as elaborate and crypto-asset service providers do not shape the image of 
the market, the situation might change in the future. Likewise, it is possible that na
tional or other lawmakers may gravitate to a more practical change of control approach 
when regulating civil law aspects of crypto-assets like VCC tokens in the future.

3.2 Transfer solely within the law of obligations?

When analysing the transfer of VCC tokens, the discussion regarding the transfer of 
crypto-assets in general needs to be considered. There are authors who advocate for 
the view that crypto-assets are and can only be transferred within the law of obliga
tions.58 This is insofar plausible as crypto-assets are not considered corporeal objects 
and cannot be physically delivered. For example, VCC tokens are currently not consid
ered things within the meaning of Sec. 90 BGB (see Section 2.4.1) and Sec. 929 BGB for 
the transfer of movable things is not (at least not directly) applicable.

However, a view that solely looks at the law of obligations and demands only a 
contractual agreement does not reflect the factual process of how a VCC token is 
transferred. Besides a transfer agreement, at least some kind of factual or legal act 
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regarding access to the VCC token must be considered. The transfer via the blockchain 
or the factual access to the VCC token cannot be completely ignored. From a German 
perspective, such a view also contradicts the German abstract system of title transfer 
(German: Abstraktionsprinzip), which separates the obligation (causa) to transfer an 
object and the conveyance of the legal title to such object. Those processes need to be 
treated separately (or abstractly) and one does not affect the other. Therefore, a trans
fer solely within the law of obligations is hardly convincing under German civil law.59

Besides this matter of German civil law, it is questionable whether a sole obligational 
agreement that omits the issues of control over the VCC token is suitable to describe 
the transfer of VCC tokens comprehensively.

3.3 Transfer by agreement and delivery comparable to movable 
things?

While VCC tokens cannot be physically delivered, one could still argue that VCC tokens 
should be transferred comparable to the transfer of movable things. The delivery 
could be seen in using the private key to a wallet to start the technical process of 
transferring a VCC token from one blockchain address to another. In German law, a 
mutatis mutandis application of Sec. 929 sentence 1 BGB could be considered.60

Sec. 929 sentence 1 BGB states that ‘the transfer of the ownership of a movable thing 
requires the owner to deliver the thing to the acquirer and both to agree that owner
ship is to pass’.

However, said acts by the holder of the VCC token are not able to effect a ‘delivery’ 
sufficiently similar to the corporeal delivery of a movable thing. The usage of the pri
vate key only initiates a process in which several parties are involved and on which the 
technical transfer depends. Besides a possible action required by the registry, the verifi
cation in the network of the blockchain (e.g., a proof of work or a proof of stake) and 
the consensus of its members are required to transfer the VCC token. Only when this 
verification and consensus take place is the transaction logged into the blockchain. Con
sequently, in the context of VCC tokens, there is no sufficient equivalent to the delivery 
by the owner (or holder) as stipulated by Sec. 929 sentence 1 BGB. A transfer compara
ble to the transfer of movable things, for example, applying Sec. 929 BGB mutatis muta
ndis under German law, is hence not suitable for VCC tokens.

3.4 Transfer by way of assignment comparable to the assignment 
of rights

As a third way, besides a sole obligational agreement and a transfer comparable to 
the transfer of movable things, the transfer by way of assignment could be consid
ered.61 In German law, the assignment of rights is dealt with in Sec. 413, 398 BGB. 
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Since VCC tokens are intangible assets (see Section 2.4.3.), they are ‘other rights’ within 
the meaning of Sec. 413 BGB.62 According to Sec. 398 BGB, the transfer to another person 
takes place ‘by contract with that person (assignment)’. The transfer is completed ‘when 
the contract is concluded.’ Hence, the assignment itself effects the transfer of the right. 
However, such transfer by sole assignment cannot be construed for VCC tokens. The 
assignment is not able to fully effect the transfer of the VCC token as already stated 
above. Besides the assignment, the verification in the network is needed to log the 
transaction into the blockchain. The sole assignment, under German law according to 
Sec. 413, 398 BGB, is therefore not sufficient to effect the transfer of the VCC token.63

However, this problem could be solved by a peculiarity of the assignment agree
ment. Such peculiarity according to a mutual agreement is covered by the freedom of 
contract and does, at least under German law, not contradict the law of assignments. 
Moreover, Sec. 398 and 399 BGB provide for the option of a different agreement be
tween the parties. Sec. 399 second alternative BGB states that ‘a claim [or an other 
right] may not be assigned [. . .] if the assignment is excluded by agreement with the 
obligor [or the other party]’. This provision applies accordingly to the transfer of 
other rights according to Sec. 413 BGB, as well. Whereas the parties are not interested 
in excluding the assignment, it is accepted under German civil law that agreements 
other than the full exclusion of assignment are possible.64 As a consequence, under 
German law an assignment is permitted where parties agree to transfer rights exclu
sively via a specific blockchain. This view reflects the technical process of transferring 
a VCC token on a blockchain and suits the commercial practice of transferring VCC 
tokens in an appropriate way. Therefore, a VCC token is transferred by way of assign
ment with the peculiarity that the parties agree to transfer the VCC token exclusively 
on the blockchain used. Under German law, this transfer can be construed by apply
ing Sec. 413, 398, 399 second alternative BGB accordingly.65

4 Statutory obligations in the context of VCC tokens
After examining the legal nature of a VCC token and analysing its transfer from a 
legal perspective, aspects of liability in the context of VCC tokens shall be discussed. 
The market for VCC tokens is based on several contractual agreements between the 
participating parties. Issues of liability are manifold and to be considered within each 
contractual relationship. As this analysis is focused on VCC tokens rather than tradi
tional and non-digital VCCs, questions regarding the risks of carbon projects or the 
validity of (external) auditing statements shall not be discussed. In this regard, VCC 
tokens do not necessarily pose a new challenge to legal practitioners. Instead, the con
sequences of the findings regarding the legal nature of VCC tokens shall be further 
analysed, namely the statutory obligations in the context of VCC tokens.
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4.1 Claims arising from the loss of physical possession?

Statutory obligations are closely connected to the findings above regarding the legal 
nature of VCC tokens. Under German law, VCC tokens are (currently) not considered 
things within the meaning of Sec. 90 BGB (see Section 2.4.1). Therefore, several statu
tory obligations regarding things in German civil law do not apply. This is the case for 
statutory obligations or claims in connection with the ‘possession’ of a thing. Claims 
on account of deprivation of or interference with possession according to Sec. 861 and 
862 BGB cannot be pursued, as they require the possession of a thing within the mean
ing of Sec. 90 BGB.66 This also applies to the claim of the former possessor according 
to Sec. 1007(1) or (2) BGB since it also requires the possession of a movable thing, as 
stated by the norm itself.

Similarly, the claim to surrender according to Sec. 985 BGB is not applicable as it 
requires the ownership of a thing within the meaning of Sec. 90 BGB.67 Consequently, 
claims regarding emoluments or damages according to Sec. 987ff BGB do not exist ei
ther, as they require the ownership of a thing, too. An application of these provisions 
mutatis mutandis is not indicated as the legal position of the holder of a VCC token is 
protected by law through other means, as shown below. Furthermore, the above con
siderations could be transferable to other jurisdictions as well. As VCC tokens are not 
corporeal objects, physical possession could be denied in other jurisdictions in the 
same manner.

4.2 Claim for removal of an interference with an absolute right

Whereas a person has no physical possession in a VCC token, other ways are defined 
by law to defend against interferences for the holder. Sec. 1004(1) BGB states: ‘If the 
ownership is interfered with by means other than removal or retention of possession, 
the owner may demand that the disturber remove the interference. If there is the con
cern that further interferences will ensue, the owner may seek a prohibitory injunc
tion.’ As already stated, VCC tokens are other rights within the meaning of Sec. 823(1) 
BGB. It is accepted by German courts and legal literature that such other rights as ab
solute rights are protected by the application of Sec. 1004(1) BGB mutatis mutandis.68

Applying this to VCC tokens, it is conceivable that the control over a VCC token is 
interfered with. This could be the case if the functionality of or the disposing over a 
VCC token is restricted, especially by technical means. It is imaginable that access to a 
holder’s wallet is restricted or hindered or that the blockchain itself or the function to 
log in further information is affected. In this case, the removal of the interference can 
be demanded mutatis mutandis Sec. 1004(1) sentence 1 BGB.69 Prohibitory injunctions 
according to Sec. 1004(1) sentence 2 BGB are conceivable in the context of VCC tokens, 
as well, if an interference is to be expected.
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4.3 Claim for compensation for damages according to tort law

Other important statutory claims to consider are such arising from tort law. Sec. 823 
(1) BGB states, inter alia, that who unlawfully injures an other right of another person 
is liable to provide compensation to the other party for the damage arising therefrom. 
As shown above, a VCC token qualifies as an other right within the meaning of the 
norm and hence Sec. 823(1) BGB can, in principle, be applied to VCC tokens. A VCC 
token can be ‘injured’ if the digital ‘substance’ of the VCC token is damaged. This 
could be the case if the VCC token’s content was deleted or the network of the block
chain is attacked to the point of non-functionality. In these cases, compensation for 
damages could be claimed.

Likewise, Sec. 823(2) BGB could be applied. It states that ‘the same duty is incum
bent on a person who commits a breach of a statute that is intended to protect an
other person’. Instead of an injury of an absolute right, the breach of a protective stat
ute is required. Here, Sec. 303a(1) StGB constitutes such a statute which states that 
‘whoever unlawfully deletes, suppresses, renders unusable or alters data (Sec. 202a(2) 
StGB) incurs a penalty of imprisonment for a term not exceeding two years or a fine’. 
The statute intends to protect the holder of any kind of data.70 The holder of a VCC 
token is therefore protected under this law as well. If one of the listed actions oc
curred in the context of a VCC token, for example, a VCC token was manipulated to 
the extent of non-functionality, the holder would be entitled to compensation for 
their damages.

4.4 Claim to surrender on the basis of unjust enrichment

Lastly, a claim to surrender on the basis of unjust enrichment could be considered in 
the context of VCC tokens as well. This claim is defined in Sec. 812(1) BGB which reads:

A person who obtains something as a result of the performance of another person or otherwise 
at that person’s expense without legal grounds for doing so is under a duty to surrender to that 
person what has been obtained. This duty also exists if the legal grounds later cease to exist or if 
the result intended to be achieved by an act of performance in accordance with the substance of 
the legal transaction does not materialise.

‘Something’ within the meaning of Sec. 812(1) BGB can be any benefit that has some 
asset value.

Holding or having control over a VCC token constitutes such a benefit as a VCC 
token has an economic value. It is traded for a certain price and usually acquired in 
exchange for a payment. The obtaining of such a position (i.e., holding or having con
trol over the VCC token) could occur by accidentally transferring the VCC token or 
fraudulently obtaining control over it, for example, by gaining access to the rightful 
owner’s wallet. Each alternative of Sec. 812(1) BGB can be applicable depending on the 
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relationship between the parties. For example, while an accidental transfer could be 
the result of the performance of another person, fraudulently obtaining control could 
be seen as otherwise obtaining at the other person’s expense. The legal consequence 
of Sec. 812(1) BGB is the claim to surrender what has been obtained, in this case, the 
control over a VCC token, for instance.

5 Conclusions
Several different areas of civil law were the subject of this analysis. Similar to tradi
tional and non-digital VCCs, the legal discussion concerning the civil law of VCC tokens 
is still at an early stage. When analysing VCC tokens, some considerations regarding 
traditional or non-digital VCCs can be drawn upon. This is, in particular, the case 
when discussing whether a VCC token itself is a claim against another person. It could 
be shown that VCC tokens as VCCs alike are not and do not represent a claim against 
another person. When diving deeper into questions of civil law, the similarities to tra
ditional and non-digital VCCs decrease and crypto-assets in general move into focus. 
While other jurisdictions such as the United Kingdom are close to codifying some civil 
law aspects of the legal nature of crypto-assets, this is not necessarily the case for 
Union or German law. Union law and the UNIDROIT DAPL refrain from interfering 
with the property law of its Member States, respectively of national jurisdictions. Yet, 
both are open to ownership or proprietary rights regarding crypto-assets and the UNI
DROIT DAPL even advise national legislators to increase legal certainty on this issue 
and make explicit that digital assets can be the subject of proprietary rights.

While VCC tokens are not corporeal objects and hence not ‘things’ within the 
meaning of German civil law, they are to be considered intangible assets and absolute 
rights under German law. Regarding the legal transfer of VCC tokens, those findings 
and the technical aspects of VCC tokens lead to the conclusion that they are trans
ferred by way of assignment comparable to the assignment of rights with the pecu
liarity that the parties agree to exclusively transfer the VCC token on the blockchain 
used. An appealing concept is the change of control approach in the UNIDROIT DAPL 
(and MiCAR as well), which says that not only the change of proprietary right could 
lead to (severe) consequences but the change of control, too. The legal nature of VCC 
tokens further leads to various statutory obligations under German civil law. VCC to
kens are protected by law and claims under tort law or on the basis of unjust enrich
ment are possible.

To summarise, already today VCC tokens can be integrated into German civil law 
and do not constitute a legal nullity. On the contrary, VCC tokens are intangible assets 
and absolute rights and protection by law are guaranteed. Nevertheless, it seems ad
visable to further codify issues concerning VCC tokens and crypto-assets in general to 
create more legal certainty for legal practitioners in the future. It remains to be seen 
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whether the future of civil law on VCC tokens will be developed in accordance with 
the civil law of crypto-assets, or if a comprehensive framework for VCCs, which also 
includes VCC tokens, will eventually see the light of day.
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