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Introduction

That violations of the laws of war need to be punished is a maxim that many deal-
ing with these issues have accepted as being in force for a very long time.! From
the sixteenth and seventeenth centuries onwards legal scholars, such as Francisco
de Vitoria, Alberico Gentili, Francisco Suarez, Hugo Grotius, or Samuel Pufendorf,
not only discussed the issue of confining the means of warfare legally and
thereby protecting as well as shielding civilians as much as possible from the im-
pact of war, but they also talked about the means of punishing violations of such
laws of war.? This debate continued in the eighteenth and early nineteenth centu-
ries, although the focus at that time was more on the content of the laws of war
than on the issue of punishment.? In the few cases that finally went to court, ei-
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ther such punishment was administered by courts martial or by national tribu-
nals. In many cases no trial was conducted. In 1815, for example, the allied coun-
tries could not agree on how to proceed in the case of Napoleon Bonaparte and
therefore he was banished to St. Helena without a trial.* In the context of the rev-
olutions of 1848, the national idea began to play a greater role for conservatives
as well as for liberals, but this also meant that (legal) rules for international rela-
tions and war gained greater relevance, even if ideas for a congress of nations
that Arnold Ruge proposed never materialised.”> At about this point in time, an
academic debate on the content of such rules began and that is therefore the mo-
ment at which this chapter will start, looking first at the development of the legal
debate on the punishment of the laws of war in between the Geneva Convention
of 1864 and its revised version of 1906. This debate formed a first circle of argu-
ments on national and international means of (military) justice. A second circle,
dealing with the timespan between the beginning of the wars on the future of the
Ottoman possessions in North Africa and the Balkans in 1911 and the Paris Peace
Conference in 1919, forms the next section. The third part will discuss a third cir-
cle that began in Buenos Aires in 1922 and lasted until the creation of the Interna-
tional Military Tribunal in Nuremberg in 1945. The fourth and last part then looks
at why the International Military Tribunal in Nuremberg and the International
Military Tribunal for the Far East in Tokyo remained the only international crimi-
nal trials at the end of the Second World War and why national means of (mili-
tary) justice still dominated in the revised Geneva Conventions of 1949.

1 From Geneva to Geneva: A First Circle in the
Debate on the Punishment of Violations of the
Laws of War, 1864 to 1906

For legal scholars of the mid-nineteenth century, the return of war to interna-
tional relations in Europe at first made it essential to get a clearer view as to the
exact rules that guided warfare. In this context, Johann Caspar Bluntschli, a Swiss
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jurist serving as professor of constitutional law in Heidelberg, published two
books on the laws of war on the one hand and on international law in general on
the other.’ He pointed to the fact that the present law had grown out of the past
and could only be explained by looking at how it had developed. At the same
time, he saw law as an emerging element that accompanied the progressive life
of humanity.” For him, enemies had not ceased to be human beings because even
in war they enjoyed the protection of present-day international law.® Bluntschli’s
French colleague, Achille Morin, and American lawyer, Richard Henry Dana, who
was the editor of the classic work of Henry Wheaton, followed similar tracks and
stressed the fact “that no use of force against an enemy is lawful, unless it is nec-
essary to accomplish the purposes of war.”® As to violations of the laws of war, it
was clear for Bluntschli and his colleagues that courts martial or military courts
would be the institutions dealing with such issues.!® High ranking military offi-
cers, such as Carl von Clausewitz or Dmitry Alekseyevich Milyutin, also accepted
limits to violence in war, but they preferred practical solutions and never re-
ferred to legal scholars in their writings. They stated that it was the duty of mili-
tary commanders to consider whether the introduction of a new weapon could
be seen as a means justified by the necessities of war and that “the belligerent
parties should only tolerate those cruelties which are imperiously necessitated by
war.”!! They did not, however, address the issue of dealing with violations ex-
plicitly.

The 1860s were a time which saw quite some changes in regard to war and
international regulations in regard to war victims and aspects of conduct in war.
While war and armed (international) intervention had continued outside Europe
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for most of the years between the end of the Napoleonic Wars (1799-1815) and the
revolutions of 1848, armed intervention in Europe and international wars be-
tween large European powers only became more common again from that point
in time onwards."* Examples include wars and military operations in the context
of the revolutions of 1848-49, the Crimean War, the Italian Wars of Indepen-
dence, or the German wars of unification. While the Crimean War was of vital
importance for the development of the laws of war at sea, together with the
American Civil War of 1861-1865 as the only non-European campaign, the latter
two wars played an essential role for regulations in regard to war victims and
other aspects of the conduct of war on land.”® With the exception of the interven-
tion in Syria, colonial campaigns, such as the Second Opium War (1856-1860), the
Ambela campaign on the border between British India and Afghanistan (1863-
1864), the Anglo-Bhutan War (1864-1865) or the British expedition against Abyssi-
nia (1867-1868), had almost no impact at all on the international debate on the
implementation of the laws of war dominated at the time by European scholars.'*
The founding of the Geneva Committee, which was later to become the Interna-
tional Committee of the Red Cross (ICRC), was largely the product of the wars in
Italy and, more specifically, the Battle of Solferino. The same is true of the Geneva
Convention of 1864 and the additional articles to it in 1868. The latter was of
course also influenced by the campaigns in Denmark, Austria and Italy that were
part of the German wars of unification. The Declaration of St. Petersburg regard-
ing explosive projectiles, on the other hand, was not a direct consequence of a
specific war, but rather resulted from the development of new weaponry in this
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for ‘Crimes Against Humanity in the Wake of the Syria Crisis of 1860,” in: Historical Origins of
International Criminal Law, Vol. 3, ed. Morten Bergsmo, Wui Ling Cheah, Tianying Song and Ping
Yi (Brussels: Torkel Opsahl Academic EPublisher, 2015), 181-248. Ziv Bohrer and Benedikt Pirker,
“World War I: A Phoenix Moment in the History of International Criminal Tribunals,” European
Journal of International Law 33.1 (2022): 866-870, are correct to claim that ideas for international
tribunals surfaced in the nineteenth century and were not something conceived of as late as the
First World War. The impact of such ideas on the scholarly debate was, however, rather small.
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context and was therefore an indirect consequence of the renewed warfare in
Europe.”

Although many issues remained unresolved in detail, the lawyers involved
were rather optimistic that the rules which governments had agreed to would be
observed and that they would have a positive impact on the way wars were
fought. In a volume published just before the beginning of the Franco-Prussian
War (1870-1871), the president of the Geneva Committee, Swiss jurist Gustave
Moynier, made public his conviction that military leaders would do all they could
to make sure that the regulations of the Geneva Convention and the laws of war
in general would be observed in a future conflict. In this context, Moynier was
aware of the fact that he did not live in an ideal world and that, as Mark Lewis
has pointed out in a different context, scholars, but also military leaders, sup-
ported restrictions in war for different motives.’® He was optimistic nonetheless
about the future of humanity’s social fabric and convinced that war was “inevita-
bly an evil, which should not exceed the limits of strict necessity”.17 For him, it
was clear that it was the duty of the signatories of the Geneva Convention to
make sure that violations — should they nevertheless occur — would quickly be
punished by military courts of the nations concerned.’® As indicated above, this
conviction was in line with the practice of the time which, with the exception of
the colonial context, left the punishment of violations of the laws of war
completely to the states concerned — whether the party of the perpetrator or that
of the victim.

Already early on during the Franco-Prussian War, it became clear to Moynier
and the Geneva Committee that the norms of international law and especially the
Geneva Convention had not been enough to prevent the use of military violence
beyond “strict necessity”.! Not least as a reaction to a proposal made by his Bel-
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4 February and 10 May 1871: Jean-Francois Pitteloud (ed.), Procés-Verbaux des séances du comité
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gian colleague, Gustave Rolin-Jaequemyns, who had wondered whether it might be
expedient to create an international tribunal or an international fact-finding com-
mittee in order to prevent national military courts from judging their own soldiers
too leniently, Moynier launched his proposal for the creation of an international
judicial body to try violations of the Geneva Convention in January 1872.2° He was
aware that his proposal affected national sovereignty, but he was frustrated that
the authorities involved had not shown a large zeal to punish perpetrators within
their own armed forces.”» Moynier’s proposal received a mixed reaction. While
some, like Francis Lieber and John Westlake, were highly sceptical about the practi-
cability and usefulness of such a court and preferred to leave the punishment of
violations of the laws of war to national courts,?? others were more positive and
the Geneva Committee also received messages encouraging it to continue its work
for the creation of an international judicial body.” Nevertheless, Moynier and the
committee did not follow up on the issue, mainly because at the time there were
greater challenges to the Geneva Convention.”*

In the years following Moynier’s proposal, the issue of the punishment of vio-
lations of the laws of war did not really figure prominently in scholarly debates
on the laws of war as it seemed more important to more clearly fix the content of
these laws. In 1874, a conference in the Belgian capital agreed on the so-called
Brussels Declaration, which set up distinct rules, but was ultimately not ratified.?

20 Gustave Rolin-Jaequemyns, “Essai Complémentaire sur la Guerre Franco-Allemande dans ses
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In regard to violations of the laws of war, the minutes of the conference only re-
corded the desire of French general Eugéne Arnaudeau for a comprehensive
standardisation of the penal laws of the countries concerned.?® The issue, how-
ever, resurfaced shortly after the end of the Brussels Conference, as the uprisings
in the Balkans finally led to a further Russo-Turkish War in 1877-1878. In the con-
text of debates within the Institut de Droit International, founded in 1873 in
Ghent, it was Moynier’s fellow Geneva citizen, Joseph Hornung, who focused on
the issue. In August 1879, he finally submitted a report to the annual meeting of
the institute.”” In contrast to Moynier and taking up on the proposal of Arnau-
deau, Hornung did not look as much for an international solution, but stressed
rather the advantage of national laws over international agreements claiming
that “it was more profitable to impose self-proclaimed obligations on one’s own
side than to have to do so as a consequence of complaints made by someone
else.”® He also pointed to the fact that many governments had enacted norms in
this regard, concluding that “there was a marked tendency to punish violations of
norms of international law.”?° Nevertheless, the situation was far from perfect
and governments could do more to improve it by adapting their national legisla-
tion and thereby to “put into practise by law-making, what others had tried to do
by means of diplomacy.”** Eventually, a committee presided over by Moynier re-
ceived a mandate to submit a full report to the Institut de Droit International, in
which it was stated that governments should be provided with a set of norms that
both acknowledged the progress of law and respected the needs of civilised
armed forces.* In regard to the punishment of violations of the laws of war, the
so-called Oxford Manual of 1880 in the end followed the proposals made by Hor-
nung with Article 84 stating that “offenders [. . .] are liable to the punishment
specified in penal law” and a further comment that punishment should take

26 Actes de la Conférence de Bruxelles (1874) (Brussels: F. Hayez, 1874), 43; Segesser, Recht statt
Rache, 99.

27 Joseph Hornung, “Note sur la Répression des Délits contre le Droit des Gens et plus spéciale-
ment sur celle des Délits contre les Lois de la Guerre,” Annuaire de U'Institut de Droit International
3.4 (1879-1880): 320-325. For a wider academic public, the report was also published as Joseph
Hornung, “Note sur la Répression des Délits contre le Droit des Gens et plus spécialement sur
celle des Délits contre les Lois de la Guerre” Revue de Droit International et de Législation Com-
parée 12 (1880): 104-108.

28 Hornung, “Note,” 321, 325 (translation by the author).

29 Hornung, “Note,” 321 (translation by the author).

30 Hornung, “Note,” 325 (translation by the author).

31 Gustave Moynier, “Rapport sur la Réglementations des Lois et Coutumes de la Guerre,” Annu-
aire de UInstitut de Droit International 5 (1882): 158.
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place “after a judicial hearing, by the belligerent in whose hands [the offenders]
are.”

Neither Hornung’s appeal for more unified national legislation nor Moynier’s
renewed efforts to find an international solution to the punishment of violations
of the laws of war reached their aims.* This became most manifest in the Hague
Rules of Land Warfare that focused on the protection of combatants as well as
civilians, on the duties of powers in regard to their occupation policy, the treat-
ment of enemies in their custody and their dealing with the civilian population of
occupied territories. The rules were largely based on the norms of the Declaration
of Brussels, but neither did they take up Arnaudeau’s desire nor was the wording
of the Oxford Manual considered in regard to ways to punish violations of the
norms that the states had just agreed to.** It is unclear as to how far Moynier had
foreseen this, but already in his last major publication in 1898 he had admitted
that the issue of the punishment of violations of the laws of war remained pri-
marily a national matter. Diplomacy had the right to urge the states to do some-
thing about it, but not more than that.*® Such was finally the line taken by Louis
Gillot and his doctoral supervisor Louis Renault in their proposals for a revision
of the Geneva Convention, which finally materialised in 1906.%¢ Article 28 of the
new convention was slightly longer than Article 84 of the Oxford Manual, but the
content was almost the same. The version of 1906 stated more explicitly, however,
that “in the event of their military penal laws being insufficient, the signatory
governments [. . .] engage to take, or to recommend to their legislatures, the nec-
essary measures to suppress, in the time of war” violations of the rules of the
new convention.” With this, a first circle in the debate on national versus inter-
national means of justice in the case of violations of the laws of war had come to

32 Oxford Manual 1880, Art. 84 printed in: Schindler/Toman, Laws of Armed Conflict, 47 and
French original in: Moynier, “Rapport,” 174.

33 Segesser, Recht statt Rache, 114-119. Hornung died in 1884, and Moynier unsuccessfully at-
tempted to launch a new debate on an international solution within the Institut de Droit Interna-
tional in the 1890s.

34 On the Hague peace conferences and the issue of the laws of war, as well as the punishment
of violations, see Jost Diilffer, Regeln gegen den Krieg? Die Haager Friedenskonferenzen von 1899
und 1907 in der internationalen Politik (Frankfurt a. M.: Ullstein, 1978) and Segesser, Recht statt
Rache, 123-140. For the articles of the Hague Rules of Land Warfare, see Schindler/Toman, Laws
of Armed Conflict, 57-92.

35 Gustave Moynier, La Révision de la Convention de Genéve: Etude Historique et Critique suivi
d’un Projet de Convention revisée (Geneva: Comité International de la Croix-Rouge, 1898), 35.

36 Louis Gillot, La Révision de la Convention de Genéve (Paris: Librairie Arthur Rousseau, 1901);
Segesser, Recht statt Rache, 120-122.

37 Art. 28 of the Geneva Convention of 1906, in: Schindler/Toman, Laws of Armed Conflict, 239.
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an end. The idea of an international solution had been discussed for the first
time, but a solution at the national level still prevailed.

2 From Tripoli to Paris: A Second Circle in the
Debate on the Punishment of Violations of the
Laws of War, 1911-1919

When war began again in regard to the future of the Ottoman possessions in
North Africa and in the Balkans in 1911 and 1912/13 respectively, most legal schol-
ars — in a way similar to Moynier before the Franco-Prussian War — continued to
trust the fact that the political and military authorities would do what they should
to check violations of the laws of war.*®® Few and anonymous were the authors
that stated, such as in the Law Journal of 1911, that “the experience of [. . .] war
seems to indicate that respect for the international law of war among European
Powers is still very deficient, and that there is great need of an international tri-
bunal to check international aggression.”* Violations of the laws of war, mainly
in regard to the treatment of civilians and the wounded, became an issue both in
regard to the war in Libya and those in the Balkans.*’ In the latter case, the Car-
negie Endowment of International Peace even dispatched an international com-
mission presided over by peace activist Henri d’Estournelles de Constant, which
submitted a report in mid-1914 claiming that “that there is no clause in interna-
tional law applicable to land war and to the treatment of the wounded, which
was not violated, to a greater or less[er] extent, by all the belligerents.”*! Not least
as the major European and North American powers were confident that their
troops would behave differently from those in North Africa or those of the Balkan
countries, the punishment of violations of the laws of war was no real issue in
the context of this debate.*

The appraisal of this situation changed quickly after German troops began to
invade Belgium and Austro-Hungarian ones Serbia in early August 1914. All sides

38 Segesser, Recht statt Rache, 142.

39 Anonymous, “Italy and International Law,” Law Journal 46 (1911): 677.

40 Anonymous, “Italy,” 676; Anonymous, “La Guerre en Tripolitaine,” Bulletin International des
Sociétés de la Croix Rouge 43 (1912): 75-83, 174-180.

41 Carnegie Endowment of International Peace, Report of the International Commission to In-
quire into the Causes and Conduct of the Balkan Wars, (Washington: Carnegie Endowment of In-
ternational Peace, 1914), 208.

42 Segesser, Recht statt Rache, 148-150.
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blamed the enemy for having violated international law, be it by shooting civi-
lians, by maltreating prisoners of war or by using illegal methods of warfare. The
so-called “Belgian atrocities” were only the tip of the iceberg.** Propaganda all
over the globe was central in turning the enemy into some sort of absolute evil
that had to be fought by all means. Alleged crimes played an important role in
this context.** For jurists, this meant almost without exception that they had to
decide on which side they wanted to stand. To hold a middle ground, as some like
Heinrich Lammasch, Romain Rolland, Walter Schiicking or Hans Wehberg tried
to do, was almost impossible.* In any case, most of the jurists took the side of
their country and used their knowledge to bolster legal claims, not least in regard
to alleged violations of the laws of war.*® Amongst the first jurists to come for-
ward was Louis Renault. As he had been the main legal figure in the revision of
the 1906 Geneva Convention, which committed the states to punish violations of
its rules, he was of course one of the key men in the debate. Many had waited to
hear what he had to say when he addressed the Institut de France in Paris on
26 October 1914 and stated that there had always been rules in war that bellige-
rents had to observe. With these words, but without saying it explicitly, Renault
clearly disagreed with the justification that German chancellor Theobald Beth-
mann Hollweg had given at the beginning of the war when he had claimed that
“necessity knew no law”.*’ Renault closed his address by pointing to his immense

43 See John Horne / Alan Kramer, German Atrocities, 1914: A History of Denial (New Haven / Lon-
don: Yale University Press, 2001).

44 Michael Jeismann, “Propaganda,” in: Enzyklopddie Erster Weltkrieg, ed. Gerhard Hirschfeld,
Gerd Krumeich und Irina Renz (Paderborn: Ferdinand Schoningh, 2003), 198-209; Segesser, Recht
statt Rache, 170-171.

45 Heinrich Lammasch, “Beweiserhebung tiber Verletzungen des Volkerrechts,” Das Recht: Rund-
schau fiir den deutschen Juristenstand 18 (1914): 629-632; Heinrich Lammasch, Das Volkerrecht nach
dem Kriege (Publications de I'Institut Nobel Novégien, Vol. 3) (Kristiania: H. Aschehoug & Co, 1917),
8-9; Romain Rolland, Au-dessus de la Mélée (Paris: Librairie Paul Ollendorff, 1915); Walther Schiick-
ing: Die deutschen Professoren und der Weltkrieg (Flugschriften des Bundes Neues Vaterland, No. 5)
(Berlin: Verlag “Neues Vaterland*, 1915); Hans Wehberg: Als Pazifist im Weltkrieg (Leipzig: Der
Neue Geist-Verlag, 1920), 45-77; James Brown Scott, “The Attitude of Journals of International Law
in Time of War,” American Journal of International Law 9 (1915): 924-927.

46 Segesser, Recht statt Rache, 173-176.

47 Louis Renault, “La Guerre et le Droit des Gens au Vingtieme Siécle,” Revue Générale de Droit
International Public 21 (1914): 468-481. The address was later also published in English in the
United States as Louis Renault, “War and the Law of Nations in the Twentieth Century,” American
Journal of International Law 9 (1915): 1-16. For Bethmann Hollweg’s justification, see Larry Zuck-
erman, The Rape of Belgium: The Untold Story of World War I (New York, New York University
Press, 2004), 20.
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disappointment that in the current war there had not only been “individual viola-
tions” of the laws of war that he and his colleagues had expected, but that “a gen-
eral and systematic disregard of all the rules solemnly adopted” had taken
place.*®

In 1914, Renault just pointed to the fact that conclusions might have to be
drawn from this. Not least because of discussions in the French and British public,
and as a response to an initiative of deputy Fernand Engerand, he presented his
conclusions in a further address to the Société Générale des Prisons in May 1915.
The question he put in his address was to what extent penal law could apply in the
context of violations of the laws of war.*® Again Renault stressed the fact that laws
applied to war and that there were restrictions in warfare. The principle that ap-
plied in his eyes was that all actions that were not lawful acts of war were crimes
that could be punished.® Article 28 of the Geneva Convention of 1906 was therefore
nothing more than a specific application of this general principle. The advantage
that could be drawn from this was that almost all countries had introduced legal
norms giving their courts explicit rights to punish violations of the Geneva Conven-
tion and - such was Renault’s conviction — also all other violations of the laws of
war. In this context, Renault also pointed to the efforts of the already mentioned
Arnaudeau and to the fact that even the German regulation Kriegsgebrauch im
Landkrieg at least in part agreed with his interpretation. What was clear to Re-
nault, however, was that it was not possible to sue anyone for going to war and for
violating the neutralities of Belgium and Luxemburg.* In the discussion that fol-
lowed Renault’s address, most speakers — amongst them most of his French col-
leagues, but also representatives from Belgium or Serbia — supported his argu-
ments. Henri Joly and André Weiss proposed to set up an international criminal
court, but they found almost no support for such an idea, the great majority consid-
ering military courts to be those to deal with such violations.>® For most of the re-
mainder of the war, Renault’s arguments went unchallenged and, in early 1918, the
renowned Revue Générale de Droit International Public republished Renault’s
statements in extenso.>*
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In Britain it was Hugh Bellot who played a role similar to that of Louis Re-
nault in France. While practical considerations dominated the public discussion
on violations of the laws of war, Bellot concentrated on aspects that would help to
bring “the actual perpetrators of the more heinous offences against the usages of
war [. . ] to trial.” He was convinced that “the Entente Powers [were] entitled to
try and punish all offenders against the established laws and usages of war by
court-martial.” He, however, would have preferred a court “composed of eminent
civilian judges versed in criminal law and practice,” which would make sure that
there would be “as impartial a tribunal as any likely to be obtained.” Although
discussions on the punishment of violations of the laws of war lingered on in late
1916 and 1917, it was only in 1918 that there was a renewed upsurge in the debate.
The issue now at hand, though, was, the trial of the German Kaiser Wilhelm II. He
should be tried for his responsibility for the invasion of Belgium in contravention
to international law, for all criminal acts that took place as a consequence of this
decision, for his responsibility for the crimes committed in the context of unre-
stricted submarine warfare and for other offences, such as the illegal execution
of Captain Charles Fryatt.>® Bellot and Renault had described such an amplifica-
tion of law enforcement as “futile”, “bold”, or as having “no equivalent in positive
law”,*” but in 1918-19 the political situation was such that the Treaty of Versailles
finally called for the trial of Wilhelm II before a special international tribunal
“for a supreme offence against international morality and the sanctity of trea-
ties.””® “Persons accused of having committed acts in violation of the laws and
customs of war”, it was stated, had to be brought to justice “before military tribu-
nals” of the respective powers.”® Almost none of these trials ever took place.
There were some in German and Turkish courts in Leipzig and Istanbul, but none
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of the major suspects were brought to trial at the end of the First World War.%° In
this second circle in the debate on national versus international means of justice,
the idea of an international criminal court was more manifest than it had been in
the first circle, when it had only been an academic idea. Nevertheless, all trials
that finally took place happened on a national level, which prevailed again. Al-
most all involved in the debate, however, now agreed that violations of the laws
of war had to be considered criminally liable and could therefore be termed war
crimes.

3 From Buenos Aires to Nuremberg: A Third Circle
in the Debate on the Punishment of Violations
of the Laws of War, 1922-1945

Sometime after the end of the First World War, it became clear that the trials in
national military courts would not materialise and that those at Leipzig and Istan-
bul had not delivered the expected outcome. Furthermore, the newly created
League of Nations had decided at first not to take up the idea of finding a new
means to punish violations of the laws of war but rather left it to academic insti-
tutions to discuss the matter.%" It was up to Walter George Phillimore and Hugh
Bellot to take up the issue again within the International Law Association in Bue-
nos Aires in 1922. The former stressed the fact that he had always been critical of
the attempts to punish the former German Kaiser Wilhelm II. Nonetheless, he be-
lieved that an international court of criminal justice was best suited for trials of
violations of the laws of war because “[o]n the whole as it will nearly always hap-
pen that the complaining State, if it has to proceed before the tribunals of the
other State, will not think that it gets its full measure of justice, while if it pro-
ceeds before its own tribunals it will be suspected of injustice or hardship.”®* Bel-
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lot highlighted the efforts that he and the British delegation at the Paris Peace
Conference had made to bring to justice those responsible for violating the laws
of war. In this context, he never referred to any earlier attempts from the first
circle of the debate on an international solution, but only quoted British and
American authors to prove his point that for “centuries, indeed, offences against
the laws and customs of war have been punished, and without protest, in accor-
dance with the common law of war, by belligerents of all nationalities, [. . 1788
He argued that trials in national courts had always proved to be unsatisfactory
and that, depending on who was in charge, victor or vanquished would always
believe that such a trial was unfair. National trials might also result in conflicting
decisions and varying penalties; only trials in an international court could there-
fore be fair and satisfactorily enforce international law.5* Bellot pointed to the
fact that such a court was also essential in view of the fact that several military
officers already presented ideas for an intensified future war. In his eyes, these
men “will be less anxious to put their doctrine to the test when they realise that
they will be regarded as criminals, and punished as such by an International
High Court of Justice.”® Nevertheless, his proposal faced some stiff opposition
and, among other reasons, he finally united his efforts with those of others, such
as Henri Donnedieu de Vabres and Vespasian Pella, who pursued similar goals
within the Association Internationale de Droit Pénal.®®

In 1924, the same year that Bellot submitted his proposed draft statute for an
international criminal court to the International Law Association,®” Donnedieu de
Vabres challenged the view that Louis Renault had held in regard to the possibil-
ity of dealing with all violations of the laws of war in national (military) courts.
He contended that race massacres, crimes on the high seas and those committed
by different people from different countries could not be punished in a court
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based on territorial jurisdiction. Moreover, the issue of criminalising war itself
that had been taken up at the Paris Peace Conference could definitely not be dealt
with in the context of national jurisdictions.68 In 1928, a committee of the Associa-
tion Internationale de Droit Pénal submitted a report which largely stemmed
from Vespasian Pella, and which preferred a penal chamber of the International
Court of Justice to an independent international criminal court. This chamber
would not only deal with the crimes already mentioned by Donnedieu de Vabres
but would also have jurisdiction in cases of wars of aggression.®® In January 1928,
the Association adopted the proposal and, in September of the same year, submit-
ted it to the League of Nations where it lingered until 1934 when the issue became
topical again in the context of the murder of Yugoslav King Alexander. Finally,
the states signed a convention establishing an international criminal court for
fighting terrorism in 1937. Its impact, however, was minimal, as no government
ratified it.”” While Pella and the Association Internationale de Droit Pénal fa-
voured an international approach, at the same time they continued to work for a
unification of national penal laws in regard to the punishment of international
crimes.”

When the Second World War began, the protection of prisoners of war (but
not civilians) had been improved, but no clear solution existed as to how viola-
tions of the laws of war should be punished.”” Yet, scholars by now agreed that
such violations could and should be punished in court. As no international solu-
tion existed and, following Article 29 of the revised 1929 Geneva Convention, most
continued to rely on national courts and legislation.” This is especially true for
Germany where there was a significant debate about the punishment of viola-
tions of the laws of war in the first two years of the war. In France and Britain,
there was less of a discussion, as many there feared that talking about such viola-
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tions would renew the debate on the use of such allegations as measures of pro-
paganda.”* Within the British government, scepticism in regard to the potential of
public announcements and debates on the issue of violations of the laws of war
was particularly high. Therefore governments, as well as scholars in exile, began
to push for a more active policy.” On 13 January 1942, these governments agreed
on the Declaration of St. James in which they demanded that “those guilty of or
responsible for” crimes committed during this war be punished “through the
channels of organised justice, [. . .] whether they have ordered them, perpetrated
them or participated in them.”’® As the governments of the leading allied coun-
tries did not offer formal support to the declaration, scholars who came forward
became actors themselves.”” Amongst them were Jaroslav Stransky, Bohuslav
Ecer and Vaclav Benes from Czechoslovakia, Georg Schwarzenberger from Ger-
many, Georg Lelewer from Austria and Marcel de Baer from Belgium. Their main
aim was to strengthen the hands of those who demanded punishment through
“channels of organised justice” and thereby to avoid pure vengeance. The majori-
ty, amongst them Schwarzenberger, showed a preference for an international
criminal court, while others, such as Lelewer, preferred to rely primarily on na-
tional courts and laws.”® Some, like de Baer, took a middle ground and accepted
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an international criminal court for those cases that could not be dealt with by
national courts.”

In manner similar to Britain, the authorities in the United States were also
sceptical in regard to the issue of the punishment of war crimes.®’ The debate
amongst scholars there was, however, livelier. While George T. Shilling and Man-
ley O. Hudson claimed that no new international criminal court was necessary to
deal with any legal aspects of the current war,®* Sheldon Glueck, professor of
penal law at Harvard, gave four reasons as to why such a court would make
sense. In contrast to national courts, he argued, it would be able to deal first with
crimes against civilians and soldiers of different Allied nations, second with
crimes of commanders active on several fronts, third with crimes ordered by ci-
vilian or military authorities and fourth with crimes that national courts pre-
ferred not to deal with.** Glueck’s arguments found the support of several of his
colleagues, among them Clyde Eagleton from New York University, Quincy Wright
from Chicago, his doctoral student, Albert G. D. Levy, and Hans Kelsen, an exiled
Austrian professor of international law.** Charles Cheney Hyde agreed that there
were arguments in favour of an international criminal court but that on the
other hand, trials in national courts were much easier. He therefore refrained
from making a choice.®* By contrast, George Manner saw no other solution than
trials in national courts, as no international code of penal law existed. He also
pointed to the fact that the Geneva Conventions of 1906 and 1929, as well as the
Treaty of Versailles, stipulated that national courts were competent in such cases.
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Should several states claim jurisdiction, Manner proposed to have mixed military
tribunals.®

While the debate continued, on 1 November 1943, the Allied governments
agreed on the Moscow Declaration. It provided for the punishment of all those
German officers, men, and members of the Nazi Party, who were responsible for
or had taken a consenting part in atrocities, massacres, and mass executions. As
to the courts responsible for such punishment, those whose crimes were clearly
located in one place should be sent back to the countries where they had commit-
ted their crimes. For offences with no particular geographical location, punish-
ment should be meted out by a joint decision of the Allies.’® Although there was
no reference to the academic discussions, it is clear from the positions taken that
decision makers had referred to points made in the debate.

While the Western Allies still refrained from holding trials during the war,
the Soviet authorities did not. Already in July and August 1943, they held the first
trials in military courts at Krasnodar and Krasnodon against persons suspected of
collaboration with the occupying power.?’ Shortly after the declaration of Mos-
cow, a trial was also held in Charkiv against members of the German Wehrmacht
and the SS. Soviet authorities tried hard to alert Western academics and the pub-
lic to this trial, but while there was a large, if short-lived awareness in the press,
only two Czech lawyers in exile took notice of it.* Meanwhile, the debate among
academics, diplomats and politicians continued. To a large extent, it took place
within the United Nations War Crimes Commission created in 1943. At this time,
the question of which courts should be responsible for what crimes was not the
main issue. A statement from the Dutch government-in-exile and the response of
British Lord Chancellor John Simon at the first meeting show, however, that na-
tional courts were still to play a central role and that the fate of so-called “arch-
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criminals” would still have to be decided on a political level.!® The debates within
the United Nations War Crimes Commission revolved mainly around the crimes
for which those responsible should be prosecuted. In this context, lawyers, espe-
cially from governments-in-exile, played an important role and used the network
they had created previously.*

During the last year and immediate aftermath of the war, it was US Secretary
of War Henry Stimson who finally won out on the issue of trials for the punish-
ment of war criminals of the Axis powers. He was adamantly opposed to any po-
litical solutions and called for a legal process to deal with the enormous crimes
that had been committed during the Second World War on all fronts. In this en-
deavour, the great majority of scholars on both sides of the Atlantic supported
Stimson, but the challenge that existed was to keep up legal principles, while at
the same time delivering swift justice.”* The solution they finally found was a
combination of a mixed military court with its larger room for manoeuvre, an
international court consisting of judges from the four major victorious powers
and a wider notion of what a war crime represented. Furthermore, trials could
be conducted in occupied Germany for crimes committed in that country and of-
fenders could also be tried in countries in which they had committed their
crimes.”” Only the major criminals would be tried in what became the Interna-
tional Military Tribunal in Nuremberg or the International Military Tribunal for
the Far East in Tokyo. The lesser war criminals were tried in the military courts
of the countries in which they had committed their crimes, in courts of the occu-
pying powers, such as the NMT- trials, or in other military courts according to
Joint Chiefs of Staff Directive 1023/10.%

In this third circle in the debate on national versus international means of
justice, the concept of an international criminal court was clearly dominant. The
idea was prevalent within academic institutions, such as the International Law
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Association or the Association Internationale de Droit Pénal. In 1937, a first con-
vention for the creation of an international criminal court was adopted, although
its jurisdiction was limited to acts of international terrorism. The Second World
War prevented its adoption, and national courts remained the main instrument to
punish violations of the laws of war. This remained true for the duration of the
war, although the dimension of Nazi and Japanese war crimes drove jurists in exile
to look for other solutions, particularly in regard to bringing “arch-criminals” to
justice. The idea of an international criminal court quickly rose to prominence in
this context and finally materialised in the form of mixed international military
courts in Nuremberg and Tokyo in 1945-46. National, often military, courts re-
mained important, however, especially in judging crimes within a particular geo-
graphical location.

4 From Nuremberg Back to Geneva: A Fourth
Circle in the Debate on the Punishment
of Violations of the Laws of War, 1945-1949

Looking back at his efforts in the interwar period, Vespasian Pella was a bit disen-
chanted and regretted that his proposals had not been accepted. In his opinion,
this would have made things easier at the end of the war. Furthermore, he
criticised the victorious powers for the fact that they just looked at past crimes
and that the charter of the International Military Tribunal did not guarantee that
international trials would also be happening in the future.’* Pella would certainly
have been even less happy had he known at that moment that the trials in Nu-
remberg and Tokyo would be the only trials in an international criminal court for
a very long time. Until his death in 1952, he continued to fight for a permanent
international criminal court.® On the one hand, the debate on the issue of pun-
ishing violations of the laws of war continued in the International Law Commis-
sion of the United Nations, but although the commission acknowledged the desir-
ability of such a court, a lack of will stalled all specific proposals.”® On the other
hand, the discussions returned to Geneva in the context of the issue of revising
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the 1929 Geneva Conventions. In that year, a new convention for the protection of
prisoners of war had provided some supplementary articles to guard against po-
tential arbitrariness in judicial proceedings in the military courts of the captor
country, while Article 28 of the Geneva Convention of 1906 had almost remained
unchanged as Article 29 of 1929.%” Article 30 provided for an international fact
finding commission on violations — an idea Rolin-Jaequemyns and Moynier had
already proposed from the 1870s onwards — but neither scholars nor states were
able to agree on how to put the article into effect.”® In this context, in 1936, ICRC
President Max Huber anticipated that his organisation would be criticised, what-
ever position it would take in a future war.” Therefore during the Second World
War, the ICRC was very reluctant to voice criticism of any belligerent and re-
mained silent, especially in regard to the persecution of Jews in Nazi Germany.'*’
In a number of cases, its supervisors could do meaningful work in protecting
prisoners of war and thereby probably saved countless prisoners. On the other
hand, more than 70% of the world’s prisoners of war never received a visit from
any external supervisor and the trend became worse the more that belligerents
escalated their war efforts.'” By the end of the war, the ICRC had therefore lost
its reputation and was under severe pressure. Based on the aforementioned ar-
ticles in the Geneva Convention of 1929, and following its bourgeois liberal, legal-
istic, and partially anti-Jewish tradition, the organisation continued to voice criti-
cism of war crimes trials and was reluctant to support proposals for an extension
of rules on the punishment of violations of the laws of war into revised versions
of the Geneva Conventions. It even helped former Nazis, who tried to flee from
prosecution, to travel to South America.'*

Between 1946 and 1948, two Red Cross Conferences (in Oxford and Stockholm
respectively), as well as an important and often underestimated meeting of go-
vernment experts in 1947 at Geneva, saw ideas on how to merge rules of the exist-
ing Geneva Conventions with concepts of law enforcement and fact finding begin
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to develop.'® Within the ICRC, but also amongst government experts, the method
of choice was controversial. The different experiences during the recent Second
World War, but also the growing political and ideological dissent as a conse-
quence of the mounting Cold War, had at least as much influence as the various
legal opinions. On the one hand, there were those who supported an international
solution, often linked more to the United Nations than to the Red Cross, while
there were others who were anxious to preserve as much state sovereignty as
possible. Within the ICRC, a younger generation of experts believed that including
the concept of war crimes into the Geneva Conventions was an interesting pro-
posal, while the older generation continued to fear that such an inclusion would
compromise the ICRC’s neutral position. While the tendency within the ICRC to be
more open to ideas about including rules on the punishment of violations of the
laws of war into a revised version of the Geneva Conventions, government repre-
sentatives, especially from large powers such as the United States, Britain or the
Soviet Union became rather more cynical. With the exception of the Red Cross
Conferences, as well as some reports and public statements, most of this debate
did not take place in public, but rather behind closed doors.®* In 1947, however,
the ICRC made use of one of its few female members to publicly present its posi-
tion at a meeting of government experts. Marguerite Frick-Cramer had already
been active within the organisation during the First World War, but she had
never been able fully to win the necessary support for her humanitarian ideas
within the organisation. Since, during the Second World War, she had been one
of the few within the ICRC to support a public appeal condemning Nazi atrocities —
a fact that gave her a great credibility — the organisation fell back on her to pre-
sent its ideas for a compromise in regard to a revision of the Geneva Conven-
tions.'® Although mainly stressing the traditional position of the ICRC, which re-
lied on private diplomacy and agreements and included an important role for the
organisation itself, Frick-Carmer also admitted that an international organisation
could play a role in this context. Persons responsible for violations of the laws of
war — Frick-Cramer mainly focused on violations of the rights of military and ci-
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vilian internees in her article but certainly included other such violations —
should be held personally accountable either in national or international courts.
Falling back on regulations of the Geneva Conventions of 1906 and 1929 she con-
cluded that signatories should be called upon to pass the necessary legislation for
such trials.'®® In 1949, the High Contracting Parties finally agreed on revised and
amplified versions of the Geneva Conventions. Although, the terms of the 1906
and 1929 conventions were only slightly altered, now stressing the obligation to

search for persons who had committed “grave breaches” of the Convention:'"’

Each High Contracting Party shall be under the obligation to search for persons alleged to
have committed, or to have ordered to be committed, such grave breaches, and shall bring
such persons, regardless of their nationality, before its own courts. It may also [. . .] hand
such persons over for trial to an-other High Contracting Party concerned, provided such
High Contracting Party has made out a ‘prima facie’ case.'*®

Articles 82 to 88 of the Convention relative to the Treatment of Prisoners of War
tried to make the 1929 provisions protecting prisoners of war from possible arbi-
trariness in judicial proceedings in military courts of the captor country more
precise, while Articles 64 to 75, as well as 117 and 118, of the Convention relative
to the Protection of Civilian Persons in Time of War did the same in regard to
both civilians in occupied territory and those interned.'®

At the end of the Second World War, it seemed that the idea for an interna-
tional criminal court had finally been established. Although national courts still
played a role in the punishment of crimes committed in a specific geographical
location, the Nuremberg moment seemed to sway the debate. The ICRC was criti-
cal at first, but the younger generation of scholars became convinced that it
might be a good idea to include the punishment of violations of the laws of war
into revised conventions. The longer the debate continued, however, the more
the notion of an international solution faltered. After the end of the Tokyo trial in
1948, no further international trials took place and solutions that preferred na-
tional courts to deal with the issue of violations of the laws of war - or war
crimes in a wider sense as they were now called — began to dominate, notwith-
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standing of course that scholars, such as Vespasian Pella, continued to fight for
the creation of a permanent international criminal court."*°

Conclusion

In the period between the Franco-Prussian War and the beginning of the Cold
War, national and international means of (military) justice were always part of
the legal debate on the laws of war. Although not always at the centre of the cur-
rent debate of the time, it always remained a challenge, not least for legal schol-
ars, who dealt with the problem. Proposals for dealing with the issue by creating
an international criminal court in whatever fashion emerged soon after the end
of the Franco-Prussian War and arose from Gustave Moynier’s frustration that
the belligerents had shown themselves unable to punish violations of the Geneva
Convention of 1864. As Moynier’s example demonstrates, the power of national
sovereignty made it difficult for such an idea to gain the necessary support to go
beyond the stage of pure academic debate. Trials in national (military) courts re-
mained the preferred option, although most participating in the debate were
aware that such courts might be too lenient on soldiers of its own side and too
harsh on soldiers of the enemy. The Geneva Convention of 1906 was the first in-
ternational regulation which specifically addressed the issue of the punishment
of violations of the laws of war on an international scale. It was, however, a com-
promise that left state actors and courts in the driving seat. Attempts to change
this at the end of both world wars resulted in the creation of the International
Military Tribunal in Nuremberg or the International Military Tribunal for the Far
East in Tokyo, but nevertheless the International Law Commission was not able
to reach agreement in regard to the creation of a permanent international crimi-
nal court. Finally, the circles in the debate on the punishment of violations of the
laws of war ended in Geneva again in 1949. Although more precise than the Con-
vention of 1906 and also going further than the protection of the rights of defen-
dant prisoners of war granted in that of 1929, the Geneva Conventions of 1949 still
left punishment almost exclusively in the hands of national (military) courts. It
would take almost half a decade more before ideas proposed by Sheldon Glueck
in 1942 (i.e. to assign crimes committed in different places, ordered by civilian or
military authorities, as well as those which national courts preferred not to deal
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with), would become the task of the International Criminal Court in the Hague.""
As, however, the court only holds jurisdiction if the respective governments have
signed and ratified the convention, it is still up to national institutions to decide
to what extent international macro-criminality can be punished on an interna-
tional level. "' It seems as if these circles of the legal debate on the punishment of
violations of the laws of war that shaped the period between the Franco-Prussian
War and the beginning of the Cold War are not yet completely resolved.
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