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Introduction

After the 1994 Genocide against the Tutsi (hereafter, Genocide or 1994 Genocide), the
Rwandan government under the leadership of the Rwandan Patriotic Front (RPF) em-
barked on a comprehensive, complex and creative transitional justice strategy to re-
build the country. Until around 1998 the RPF followed a maximal accountability ap-
proach to end the cycle of impunity in the country; reconciliation and therefore a
truth commission were not an option at that point. At the end of the 1990s, however,
Paul Kagame — Rwanda’s president — changed course and introduced comprehensive
and wide-reaching measures to embed the accountability approach into societal and
civic education measures that included the creation of the National Unity and Rec-
onciliation Commission (NURC) and national commemoration events, as well as
the establishment of memorials. In its approach, the government used especially ‘tra-
ditional’, home-grown solutions, of which gacaca is perhaps the best known.

For many commentators, Rwanda has made remarkable progress in economic
development, nation-building and peace-building, whilst for others Rwanda remains
an authoritarian regime that has imposed ‘victors’ justice’ over its Hutu population,
thus limiting democratic space and the opportunity to talk openly about what hap-
pened in 1994. Some scholars have declared a ‘tutsification’ of society and politics
and have even warned of civil unrest and violence, but these predictions have not
materialized thus far. Rwanda remains, however, a contested and highly politicized
country, in the ‘real world’ and in academic scholarship alike.

This report does not take a neutral stand towards these critiques, nor does it ro-
manticize Rwanda’s efforts in coming to terms with the past. It attempts to paint a
balanced picture of the many successes as well as the shortcomings in Rwanda’s
transitional justice programme. Any transitional justice process is imperfect, and so-
cial repair processes are necessarily complex, messy and, at times, even violent —
this is the starting point for this report. In drawing out the complexities of transition,
the report will first give a brief overview of the history of Rwanda and the events that
culminated in the explosion of violence there. In the second part it will critically as-
sess criminal prosecutions on the local (gacaca) national (Specialized Chambers)
and international (International Criminal Tribunal for Rwanda, hereafter ICTR or
the Tribunal) level, discuss (the lack of) reparations, reconciliation measures such
as the NURC and detail memorialization in form of archives, memorials and com-
memoration, before critically assessing some of these institutions.

It is difficult to provide a ‘measurable’ assessment of Rwanda’s long, comprehen-
sive and ever-changing process of dealing with the past. Therefore, this report does
not claim to be exhaustive and to cover all aspects of Rwanda’s transition 27 years
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after the Genocide. The report is based on an analysis of secondary literature and
more than ten years of research experience in the country, and with Rwandans in
the diaspora. The use of the terminology ‘Genocide against the Tutsi’ does not
imply a positive bias towards the government, but is rather an attempt to use the of-
ficial United Nations (UN) terminology that was introduced in 2003.

1 The Experience of Dictatorship

1.1 Relevant Period

There are several critical junctures in the history of Rwanda that can help explain the
long way to the 1994 Genocide and the particular choices made in the national re-
sponse to its legacy. The history of Rwanda is contested, and several different narra-
tives thereof, especially concerning the role of ethnicity and inter-communal rela-
tions, exist in the scholarship and in Rwanda itself. As will be shown later, the
Rwandan government has pursued a particular historical narrative that depicts
Rwandan community life as peaceful and harmonious before the arrival of the Ger-
man colonizers. Independent of instrumentalized historical narratives, one can lo-
cate critical junctures at (1) the colonial period and the ‘social revolution’, (2) the
First republic, (3) the Second republic and finally (4) the unresolved crisis of
‘case-load’ refugees.

1.1.1 Colonial Period and the ‘Social Revolution’

Rwanda was colonized in 1899 by the Germans. They introduced a system of indirect
rule and elevated the power of the mwami (Tutsi dynasty). In the wake of rising race
ideology in Europe at that time, the German colonial powers declared the Tutsi the
superior race both in mental and physical capacity. Hence, they put Tutsi chiefs in
control of the population. Tutsi, Hutu and Twa, however, were originally social castes
and therefore fluid in nature. The Tutsi were pastoralists (and constituted the mwami
royal family), the Hutu agriculturalists and the Twa hunter-gatherers who lived at the
bottom of the social hierarchy. However, it was possible to ‘climb up’ the social hier-
archy and become Hutu or Tutsi through the generation of wealth, especially in the
form of cattle and land. The groups had lived together (though not without conflict)
in communities for centuries and shared the same customs and beliefs. Hutus were
more and more controlled and forced into precarious patron-client relations, and in-
creased shortage of land led to an increase in the institutionalized exploitation of the
lower classes even before colonialism (1860 —1895). Rwandan society and culture
were organized and structured along this classsystem, so that the establishment of
indirect rule unbalanced cultural norms and societal rules and at the same time
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furthered the exploitation of the Hutu and Twa — now under a racial lens — even
more. Racial education became an important strategy in colonial rule* and ultimately
led to the formation of ethnic identities, which justifies the use of the term ‘genocide’.

With the loss of World War I, Germany was forced to give up its colonial territo-
ries, and Rwanda was handed to Belgium, which had already violently conquered
and ruled neighbouring Congo (which was property of King Leopold). Under Belgian
rule, the control of the Hutu population tightened (in the form of forced labour), and
colonial authorities emphasized racial identities. In a census of 1933, everyone with
more than 10 cattle (usually cows) was identified as Tutsi; everyone was given an
identity card declaring their ‘race’ or ‘ethnic group’, which was often used during
the Genocide to identify the Tutsi at roadblocks.?

In 1946, after World War II, Rwanda had become trustee territory of the UN,
which allowed the international body to investigate the situation in its territories.
The discrimination of the Hutu was noted as a problem in the governance of the
country and the demands for political representation of the Hutu increased. The
Church played an important role in the emancipation of the Hutu population,
which was open to conversion to Christianity, whilst especially the mwami continued
to hold on to their customary beliefs. In 1957, the Hutu Manifesto was published, with
the help of Belgian priests, by Hutu elites, amongst them the future president Gré-
goire Kayibanda. The Manifesto recognized the legal distinction between the
‘races’ and demanded egalitarian representation of the Hutu in political positions;
it furthermore demanded the end of colonialism and the Tutsi monarchy, arguing
that the Tutsi had invaded Hutu land (the so-called Hamite thesis).> The end of
the 1950s saw the rise of political parties along ethnic lines and ‘ethnic’ tensions
that broke out in open anti-Tutsi violence in 1959, which resulted in the death of
the incumbent king (under mysterious circumstances). As a response to the civil un-
rest and in support of the Hutu, colonial authorities replaced Tutsi chiefs with Hutu
ones. This move led to even more violence and consequently more than 100,000 re-
fugees, also called ‘old-case load’ refugees, sought refuge in neighbouring countries.
The Hutu ‘social revolution’ was born. In the wake of the ‘social revolution’, the King
fled to Uganda and the monarchy was officially abolished in 1961.

1 Mahmood Mamdani, When Victims Become Killers: Colonialism, Nativism, and the Genocide in
Rwanda (Princeton: Princeton University Press, 2001), 19.

2 Since Tutsi, Hutu and Twa are not racial groups, they cannot be distinguished by physical markers,
although the race ideology of the European colonizers clearly invented physical distinctions between
the groups; e.g. the Tutsi were supposed to be tall with filigree, long limbs and fine facial features.
These physical differences were later also used in the propagation of the so-called Hamite thesis that
declared that the Tutsi were foreigners originating from Ethiopia.

3 Catharine Newbury, The Cohesion of Oppression: Clientship and Ethnicity in Rwanda, 1860 —1960
(New York: Colombia University Press, 1988), 191.
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1.1.2 Republic under President Kayibanda

Rwanda gained independence from colonial rule on 1 July 1962 after elections under
the auspices of the UN favoured a clear majority for the Parti du Mouvement d’Ema-
nicpation Hutu, PARMEHUTU (founded by Kayibanda). In late 1963, Tutsi exiles in-
vaded Rwanda in order to bring the Tutsi back into power, but failed in their attempt.
As a consequence, ‘ethnic’ violence against the Tutsi population and political oppo-
nents reached unprecedent brutality and proportions. In over three years of the ‘so-
cial revolution’ approximately 10,000 people died and another 130,000 were forced
into exile.*

1.1.3 Republic under President Habyarimana

The years 1972 and 1973 were characterized by further turmoil and change partially
rooted in developments in neighbouring Burundi, where a coup against the military
Tutsi junta failed, which led to the revenge massacre of around 200,000 Hutus. This
triggered an influx of Hutu refugees into Rwanda that not only created a volatile sit-
uation, but also saw further violence against the Tutsi to revenge the death of Hutus
in Burundi. In 1973, General Juvénal Habyarimana ousted Kayibanda and declared
himself president. Under his totalitarian rule, the Tutsi were further discriminated
against and cast out of public offices. With Habyarimana, the southern dominated
rule of the PARMEHUTU came to an end and opened the door for a far more radical
Hutu elite from the north, who later became the masterminds of the Genocide and
who were key figures in Habyarimana’s Mouvement Révolutionnaire National pour
le Développement (MRND).

1.1.4 The unresolved refugee crisis

There are several developments under Habyarimana’s totalitarian reign that are im-
portant for understanding the background to the 1994 Genocide. In the late 1980s,
his power began to crumble due to the fall in coffee and tea prices. Whilst he became
a close ally of France and in particular Francois Mitterrand, he proved more and
more unable to control the radical forces in his own party. At the same time, with
the end of the Cold War and the ‘third wave of democratization’, international de-
mands to pluralize the country became louder. But perhaps the most important as-
pect was the unresolved refugee crisis of Tutsi who had fled the ‘ethnic’ violence in
the wake of the ‘social revolution’ and the 1963 and 1973 turmoil. Many of them in

4 Paul J. Magnarella, ‘The Background and Causes of the Genocide in Rwanda,’” Journal of Interna-
tional Criminal Justice 3(4) (2005), 809 —810.
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Uganda (the country that hosted the majority of Tutsi refugees) had joined Musevini’s
revolutionary army and were extremely well-trained in warfare and guerrilla tactics;
they helped Musevini’s National Resistance Movement (NRM) fight then president
Obote’s (1980 —1985) national army in Uganda’s five-year civil war. In return, Muse-
vini had promised them citizenship, a promise which was to remain an unfulfilled
due to protests by Ugandans once he took power in 1986. So too had the MDNR con-
tinuously refused to allow the Tutsi refugees to return to Rwanda. The hopes of thou-
sands of Tutsi to come home were thus shattered, and must be seen as the main rea-
son for the RPF’s invasion of Rwanda on 1 October 1990.

1.2 Political Background

The historical junctures outlined above constitute the indirect causes of the Genocide
of 1994. With the military invasion driven by the Rwandan Patriotic Army (RPA)®
under Major Paul Kagame, the Rwandan civil war began. The invasion caused an out-
cry within the Western world, which was largely sympathetic to the Habyarimana re-
gime, which had brought relative peace and stability to the region, and prompted
France (under Mitterrand) to send troops to Rwanda to help push back the RPA. De-
spite its initial failure, the RPA continued to run insurgency operations in the north of
Rwanda and destabilized the region. The MDNR quickly realized that this war — given
the extraordinary military training of the RPA — could not be won. Under pressure
from the African Union (then the Organization of African Unity, OAU), the Rwandan
government entered negotiations with the RPA. In August 1993, the Arusha Peace Ac-
cords were signed after more than a year of negotiations. The Arusha Accords stipu-
lated a power-sharing regime representing all (ethnic) factions including the RPF,
and the UN was to deploy a peacekeeping force (United Nation Assistance Mission
for Rwanda, UNAMIR)® to monitor the smooth running of the political and military
reform process and to provide humanitarian assistance.’

The radical forces within the MDNR saw their power crumbling in the wake of
the peace agreement and feared the prospect of a power-sharing government that
would allow the Tutsi to gain back control of political affairs. Between 1992 and
1993 there were already rumours that the radical wing of the MDNR was organizing

5 The RPA was the military wing of the Rwandan Patriotic Front (RPF), which was founded in Uganda
in the 1980s. RPA and RPF are used interchangeably.

6 UNAMIR was established by UN SC resolution 872 on 5 October 1993. The peacekeeping force, how-
ever, did not have the power to use force (only in self-defence) to implement their mission; they were
to be sent to Rwanda in a supporting and monitoring function; i.e. they were not deployed under a
Chapter VII mandate but under a Chapter VI one only. This was largely because the United States
wanted to avoid another Somalia debacle.

7 See further on the mandate of UNAMIR, accessed 23 January 2021, https://peacekeeping.un.org/
sites/default/files/past/unamirFT.htm.
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death squads, and the peace negotiations fuelled an extremism that was communi-
cated to the population in form of hate propaganda.® This increased the fear of many
Hutu that a new Tutsi regime would be installed.” Habyarimana was largely power-
less against the radicalization of his party and his closest allies, who increasingly
and openly resisted his moderate course and his willingness to cooperate with the
RPF, which was seen as giving in to the international community’s demands of de-
mocratization.

In sum, between 1990 and 1994 Rwanda fell into a deep, multifaceted and esca-
lating crisis. Three years of civil war and violent politics (there were small-scale mas-
sacres of the Tutsi in 1992 and 1993 already) had brutalized the country, leaving thou-
sands of internally displaced people in the north and thousands of Burundian
refugees in the south. Despite the peace agreement, both parties were rearming
and preparing for war. Hutu hardliners continued their efforts to remain in power
by irregular means and started the training of militias, developed assassination
plans and funded racist propaganda.'®

1.3 Ideological Justification

The so-called akazu®, a circle of influential politicians, military personnel, business-
men and intellectual elites around Habyarimana’s wife Agathe Kanziga, was the cen-
tral force behind the Hutu Power movement and the increasing radicalization of the
MDNR. According to their extremist ideology, Rwanda should be a nation of and for
the Hutu only. They cast the Tutsi as invaders from Ethiopia who wanted to reinstall
the monarchy and exploit the Hutu. The invasion of the RPA gave the Hutu Power
movement a boost, as they used this as a welcome opportunity to mobilize the pop-
ulation against the Tutsi, spreading fear and using dehumanizing language such as
inyenzi, cockroach, to refer to Tutsi. In 1990 Hutu Power published the notorious
Hutu Ten Commandments, which called on all Hutu to refrain from any relation
with the Tutsi, in particular Tutsi women, and encouraged the Hutu to uphold the
values of the ‘social revolution’.

8 Gérard Prunier, The Rwanda Crisis: History of a Genocide (New York: Colombia University Press,
1997), 170 -173.

9 Mamdami, When Victims Become Killers.

10 Scott Straus, The Order of Genocide: Race, Power, and War in Rwanda (Ithaca and London: Cornell
University Press, 2006), 31-32.

11 Akazu means ‘small house’ and was traditionally used to describe the circle of courtiers around
the mwami. Most of this inner circle was later indicted by the ICTR, except Agathe Kanziga, who es-
caped with the help of France and still lives there today. The RPF ever since has tried to convince
French authorities to extradite her to stand trial in Rwanda, which would make an important case
in proving their claim that the Genocide was planned long before its execution.
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Hutu Power founded the newspaper Kangura and the radio station Radio Télévi-
sion Libre des Mille Collines (RTLM), which broadcast their racist propaganda and
during the Genocide incited killings, including the publication of lists of Tutsi to
be killed as well as orders of where to set up roadblocks (see ICTR media case in sec-
tion 2.9). Music also played a role in fuelling anti-Tutsi propaganda.*? Crucially, Hutu
Power formed the Coalition pour la Défense de la République (CDR) and founded the
‘youth wing’ of the MDNR, the notorious Interahamwe, which committed the majority
of massacres during the Genocide.

1.4 Structures of Persecution
1.4.1 The Genocide and the International Community

The Genocide started on the night of 6 to 7 April, when the plane of president Ha-
byarimana was shot down over Kigali. The killings started all over the country the
same night. With the death of Habyarimana, Prime Minister Agathe Uwilingiyimana,
a moderate Hutu, had become head of state. She was killed by the Presidential Guard
as early as 7 April, together with the Belgian UN blue helmets who were ordered to
protect her. Jean Kambanda, a member of Hutu Power, then became head of state
and further incited violence and planned the military strategy against the RPA (espe-
cially together with Colonel Théoneste Bagosora), which had resumed their military
operations again and crossed the northern border from Uganda.

The UNAMIR peacekeepers were passive witnesses to the massacres unfolding
around them.” They were even more weakened by the decision of the Belgian gov-
ernment to withdraw their contingent after the murder of ten of their soldiers. The
force was reduced from more than 2,500 to only 270 peacekeepers in UN resolution
912 of 21 April 1994, whilst the special forces of Western nations evacuated their citi-
zens but left the Tutsi behind to die.** The UN SC and especially its permanent mem-
bers from the United States and the UK refused to declare that the massacres unfold-
ing in Rwanda constituted genocide, which would have obliged the SC to intervene

12 See, e.g., Prosecutor vs. Simon Bikindi, ICTR-99 —52-T. Bikindi was a MDNR propagandist and
singer who called on the population to ‘be vigilant against Rwanda’s enemies’ (Straus 2006, 29).
13 See for a detailed account Dallaire 2003. Dallaire was the Canadian commander of the UN troops.
Thanks to his wholehearted intervention, thousands of Tutsi were saved. In a deal with the Intera-
hamwe, he negotiated the exchange of Tutsi civilians. Dallaire never came to terms with the failure
of the UN and the horror he had witnessed; he attempted suicide several times.

14 It is uncontested that the elite forces that evacuated their citizens together with the UN troops and
further stationed US marines in Bujumbura and further Western armies in Nairobi and Eastern Africa
could have easily ended the Genocide by military means in its very early stages in April 1994; see fur-
ther Alison Des Forges, Leave None to Tell the Story: Genocide in Rwanda (New York: Human Rights
Watch, 1999).
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according to the 1948 Genocide Convention.” Only in June 1994, when the scale of
the massacres could no longer be ignored, did France suggest the humanitarian in-
tervention Opération Turquoise to the Security Council. The intervention would open
a safe corridor to save the Tutsi in the southwest of Rwanda. However, it turned into a
disaster, enabling a safe haven for the killers and providing them shelter from the
RPA whilst the massacres continued.'® Through the Zone Turquoise, many génocid-
aires escaped to Zaire and were later involved in massacres in the Zairian refugee
camps.

The RPA won the civil war and ended the Genocide by military means on 4 July
1994.

1.4.2 Extent and structure of the violence

Two peculiarities characterize the Genocide in Rwanda compared to other genocides
of the twentieth century: one is the mass participation of the population.'® Neigh-
bours killed neighbours and, even within families, people were forced to kill their
loved ones.

The second unique aspect of the Genocide was its extreme level of brutality. In
particular, traditional weapons and agricultural tools such as machetes, (nail-stud-
ded) clubs and spears were used. Until that point, machetes had only been used
for work on the farms and banana plantations. These weapons humiliated, mutilated
and maimed the bodies of their Tutsi victims, often causing a slow and tremendously
painful death. In addition, within the Hutu radical ideology, the Tutsi were depicted
not only as traitors, enemies and foreigners', but also as ‘blocking beings’: those
who could potentially ‘impede the movement of the material/symbolic material nec-
essary to the social reproduction of human beings’?°. The Killers therefore ascribed
and inscribed cultural symbolism on the bodies of their victims. The cutting off of
the Achilles tendons, arms and legs can be understood in this way. Cruelty served

15 See for a detailed analysis of the failure of the international community Linda Melvern, A People
Betrayed: The role of the West in Rwanda’s Genocide (London: Zed Books, 2019); Linda Melvern, Con-
spiracy to Murder: The Rwandan Genocide (London: Verso, 2006).

16 Prunier, The Rwanda Crisis, 288 —290.

17 This analysis of the genocidal violence is taken from Julia Viebach, ‘Mediating “absence-pres-
ence” at Rwanda’s genocide memorials: of care-taking, memory and proximity to the dead,’ Critical
African Studies 12(2) (2020): 245—247.

18 For a compelling account of the rationale of the killings that goes beyond fear or ethnic hatred,
see Lee Fujii, Killing Neighbors: Webs of Violence in Rwanda (New York: Cornell University Press,
2011).

19 Cf. Mamdami, When Victims Become Killers; Prunier, The Rwanda Crisis.

20 Christopher Taylor, ‘The Cultural Face of Terror in the Rwandan Genocide of 1994, in Annihilating
Difference: The Anthropology of Genocide, ed. Alexander Laban Hinton (Berkley: University of Califor-
nia Press, 2002), 164.
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to humiliate, dehumanize and inflict unimaginable suffering on the bodies of Tutsi
as a group. However, the level of cruelty differed according to area and region.
Some early reports by local actors like IBUKA (survivor umbrella organization, see
further section 2.10), which investigated the methods of killing, concluded that in-
struments such as clubs and machetes were used across the country, but that the pat-
terns of use differed within regions.* Nyarabuye, for instance, is known amongst sur-
vivors for cannibalism, whereas Nyamata is infamous for sexual violence against
Tutsi women.

Another aspect of the cruelty was the widespread horrendous and systematic
sexual violence against women. The cruelty can be linked to culturally encoded be-
liefs and customs around the flow and blockage of body fluids.?? Taylor describes
the impalement of women, often from the vagina to the mouth, or anus to head,
as being associated with the ‘body of conduit’ which was, in pre-colonial times, con-
nected to an idea of forming social relations by the flow of conduits through the di-
gestive and reproductive systems of the human body.? Accounts of sexualized vio-
lence were retold in interviews the author conducted with individuals who
survived these atrocities. For instance, the Nyamata memorial crypt displays the cof-
fin of a woman named Annonciata Mukandoli, who was gang-raped together with a
group of women whilst she still had her baby on her back. Today, her coffin symbol-
izes the violation of the female Tutsi body during the Genocide, which is closely
linked to Hutu ideology (in particular the Hutu ten Commandments, see above)
and the belief that Tutsi women were superior to Hutu women (personal interview,
10.09.2014). Killers not only humiliated the bodies of their victims ante-mortem,
as the case of Annonciata exemplifies, but also post-mortem: they were often thrown
in latrines or buried (sometimes alive) in mass graves or left naked on the ground to
be eaten by dogs and other animals.?*

An estimated 49.9 percent of surviving women and girls (living in Rwanda in
1994) were (gang-) raped, held as sexual slaves, forced into ‘marriages’ and/or sex-
ually tortured and mutilated during the Genocide;* approximately 25,000 contracted

s 26

HIV/AIDS through this strategically deployed and devastating ‘weapon of war’.

21 Remi Korman, ‘The Tutsi Body in the 1994 Genocide: Ideology, Physical Destruction, and Memo-
ry,” in Destruction and Human Remains: Disposal and Concealment in Genocide and Mass Violence, ed.
Jean-Marc Dreyfus and Elisabeth Anstett (Manchester: Manchester University Press, 2014), 8.

22 Taylor, ‘The Cultural Face of Terror in the Rwandan Genocide of 1994.

23 Taylor, ‘The Cultural Face of Terror in the Rwandan Genocide of 1994,” 155, 165—166.

24 This is one of the reasons that the laws introducing the gacaca jurisdiction listed the crime of hu-
miliating dead bodies; see further section 2.2.2.

25 Jennie E. Burnet, ‘Rape as a Weapon of Genocide: Gender, Patriarchy, and Sexual Violence in the
Rwandan Genocide,” Anthropology Faculty Publications 13 (2015), 1. Many Hutu women also endured
sexual violence, and Burnet argues that an unknown number of women and girls independent of eth-
nicity were pressured into sexual relations with RPF soldiers after they had reached the IDP camps in
RPF territory (Burnet 2012, 98).
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1.5 Victim Groups

The primary victims of the Genocide were Tutsi. The plan was to eradicate Tutsi, so
killers did not spare women, the elderly, children or babies. Particularly in the coun-
tryside, where people knew each other very well, it was easy to identify who was
Tutsi, and escape was almost impossible except with the help of neighbours or
kind strangers.

Especially in the beginning of the Genocide, the intellectual Hutu elite, politi-
cians, journalists and academics were killed, too. Furthermore, some Hutu who re-
sisted the killings or were found hiding Tutsi were murdered. The Twa were less tar-
geted but also fell victim to the massacres; there is much less information on their
fate than about Tutsi and Hutu victims. An estimated 800,000 to one million Tutsi
and approximately 200,000 Hutu were killed.”

The Genocide left around 100,000 orphans and hundreds of thousands more
were separated from their parents during forced repatriations between 1995 and
1997. ‘Estimates suggest that 10 per cent of children aged 0-18 years old lost one
or both parents, 110,000 children are living in child-headed households due to pa-
rental death or imprisonment, 7,000 children live on the street and 19,000 children
under 14 years old are infected by HIV/AIDS’.?®

The Hutu were also victims of (systematic) killings, namely by the RPA during
the civil war and towards the end of the Genocide.? Human rights groups estimate
that between 25,000 and 30,000 people were killed by the RPA in 1994.3° The infa-
mous Gersony Report of 1994 estimated 30,000 RPF killings in the north-west and
Kibungo alone.* A further 4,000 civilians were massacred in April 1995 during the
forceful repatriation of internally displaced people from the Kibeho refugee

26 Mary Kayitesi-Blewitt, ‘Funding development in Rwanda: the survivors’ perspective,” Development
in Practice 16 (2006), 318. See for a detailed description of sexual violence during the Genocide,
Human Rights Watch 1996 Shattered Lives, accessed 23 January 2021, https://www.hrw.org/reports/
1996/Rwanda.htm.

27 There are contestations around the exact number of Genocide victims. De Forges reports 800,000
victims, whilst the government promotes a number of 1 million victims. Most frequently used in the
literature is the figure of 800,000 victims.

28 Kirrily Pells, “Rights are everything we don’t have’: Clashing Conceptions of Vulnerability and
Agency in the Daily Lives of Rwandan Children and Youth,” Children’s Geographies 10(4) (2012):
427-440.

29 Prunier identifies three periods of RPF killings (1997, 361): large and frequent killings right at the
start of the Genocide until around mid-1995; a second period of semi-respect for human rights until
early 1996 in an attempt to control revenge killings; and finally, renewed killings in 1996 when the
cross-border raids from the Kivu became more frequent and the RPF started to kill civilians as reprisal
for supporting the guerrilla (counterinsurgency tactic).

30 Des Forges, Leave None to tell the story, 734.

31 Accessed 30 January 2021, https://richardwilsonauthor.files.wordpress.com/2010/09/gersony_re
port.pdf.
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camp.>® The killings were justified as self-defence, but commander Colonel Ibingira
was put on military trial in 1996. The killings in Kivu must be seen against the back-
drop of the ‘Kivu crisis’ in former Zaire (today DR Congo) and an eroding situation in
Burundi. Extremist Hutu who had fled the advancing RPF forces saw a chance to re-
conquer Rwanda from the destabilized Kivus or to install a separate Hutu state in the
region. Moreover, the extremists were collaborating with local Hutu and subsequent-
ly started killing Tutsi in the region and intensified the cross-border raids into Rwan-
da (1995-1996). A further 6,000 — 8,000 are believed to have been killed during the
violent dismantling of the refugee camps in the DR Congo, which marked the begin-
ning of the First Congo War and the descent into violent chaos of the Great Lakes
Region (GLR).

1.6 Responsible Persons

The Genocide was well-planned and highly structured. Especially in Kigali the Pres-
idential Guard killed all ‘primary targets’ within the first 36 hours (starting the night
of 6 April) but they were supported by the militias too, comprised of ordinary citizens
who had received military training (that was partially provided by French military).*
These militia death squads that existed everywhere in the country were aided by the
Rwandan army and the gendarmerie in the villages and towns. The killers were con-
trolled and directed by civil servants in the central government, préfets, bourgemes-
tres and local councillors in the capital and the regions. The highly centralized gover-
nance of the country facilitated these command structures. These civil servants
encouraged (and sometimes forced) the local population to ‘go to work’, i.e. hunt
down and kill Tutsi.>*

The number of perpetrators involved is contested. Straus estimates 170,000 to
210,000 individuals, excluding military, gendarmerie or Presidential Guards.>® Others
claim that there were hundreds of thousands® or as few as tens of thousands.’” The
Rwandan government claims there were approximately three million perpetrators.®
These discrepancies are due to different definitions of who constituted a perpetrator
and obvious ideological underpinnings. The exact number of perpetrators will likely

32 The advance of the RPF and the military defeat of the genocidal regime in summer 1994 had
caused a large flow of refugees into neighbouring countries and internally displaced people seeking
refuge at Rwanda’s borders.

33 Prunier, The Rwanda Crisis, 246.

34 Many of the defendants before the International Criminal Tribunal served in such a civil servant,
military or clerical role.

35 Straus, The Order of Genocide.

36 Cf. Des Forges, Leave none to tell the story; Mamdami, When Victims Become Killers.

37 Bruce D. Jones, Peacemaking in Rwanda: The Dynamics of Failure (Boulder, CO: Lynne Rienner,
2001).

38 MINALOC 2002.
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remain unknown, but it is crucial that numbers should not criminalize an entire ‘eth-
nic’ group or become instrumentalized to relativize or even deny the Genocide.

1.7 Places of Persecution

Massacres took place throughout Rwanda, but with regional variance as to the level
of brutality and number of killings. Prominent places were churches, nunneries,
schools and stadiums where Tutsi had fled to find refuge or were herded together.
Many memorial sites in Rwanda constitute such ‘places of persecution’. However,
many Tutsi were also killed at roadblocks, on their homesteads or thrown into la-
trines, rubbish pits or rivers. In some instances, as for example in Gisenyi, Kinazi
or Kigali (the latter related to the ETO school massacre), Tutsi were forced to
march to prepared mass graves, into which there were often thrown alive.

Further sites of persecution are related to the government’s attempt to dismantle
refugee camps on Rwandan and Congolese soil between 1994 and 1997 (see section
1.5).

2 Transitional Justice

2.1 Political and Institutional Changes and Elite exchange

Many commentators describe the post-genocide transformation as ‘victors’ justice’.
With the military victory over the genocidal regime, the RPF was able to mould
the political landscape to its favour without having to follow a negotiated power-
sharing agreement. That said, in the immediate aftermath of the Genocide, the
RPF did (loosely) implement the Arusha peace agreement and installed a ‘govern-
ment of national unity’ (GU). Whilst it excluded the Hutu extremist parties (e.g.
CDR), it included ministers from former opposition parties, even the MDNR, the So-
cial Democratic Party (SDP) and Parti Libéral (PL). MDNR leader Faustin Twagira-
mungu, a Hutu, was appointed prime minister; Pasteur Bizimungu, a Hutu RPF mem-
ber became president, and Paul Kagame secured the post of vice-president and
minister of defence. Many of the new political elite came either from RPF cadres
or were Tutsi returnees who grabbed the chance of a new beginning in a ‘liberated’
(and now Tutsi-friendly) Rwanda. This form of elite exchange enabled the RPF and
Kagame to exercise control: ‘where a Hutu led a ministry, a Tutsi RPF officer (usually
a former refugee from Uganda) serving as second- or third-ranking post actually
called the shots’.? Twagiramungu and other Hutu ministers resigned in 1995 over

39 Timothy Longman, ‘Limitations to Political Reform: The Undemocratic Nature of Transition in
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the lack of control. In 2000, his replacement, Prime Minister Pierre-Celestin Rwige-
ma, a Hutu from the MDNR, and President Bizimungu*® were forced from office,
which made room for Kagame to become president and hand-pick his new PM
and speaker.*! In 2003, the parliament voted to ban the MDNR, which had popular
support amongst the Hutu population and perhaps posed the greatest threat to
RPF dominance.** The ban was preceded by the disappearances of leading party fig-
ures, their arrests on the grounds of divisionism and their escapes to other countries.
These concerning early developments have prompted some scholars to speak of the
‘tutsification’ of Rwandan politics. The crackdown on political opponents is a strat-
egy still used until today, as, for example, the case of Boniface Twagirimana demon-
strates, a leading opposition leader who ‘disappeared’ (2018) from a prison, or the
arrest of Diane Rwigara, who challenged Kagame in the run-up to the 2017 elec-
tions.*?

Unsurprisingly, Rwanda falls short of the standards of liberal democracies and
has been continuously categorized as ‘not free’ by the Freedom House Index.** Elec-
tions are held under a presidential multi-party system introduced after the Genocide.
In 1999, the National Assembly approved a four-year extension of the GU, which was
governed by the Fundamental Law which encompassed the 1991 constitution, the
Arusha Accords, the RPF Declaration of 17 July 1994 and a memorandum of under-
standing between the eight participating political parties. Local level elections
took place in 1999; district-level elections took place in 2001. The first presidential
and parliamentary elections took place in 2003. Kagame was elected with 95.5 per-
cent of the vote, and the REPF won with almost 74 percent. In 2008 the RPF won
again by a large margin and secured 42 seats in parliament. Kagame was re-elected
in the 2010 election with 93 percent; in the 2013 parliamentary elections the RPF re-
ceived 76 percent.”” The 2017 elections followed a similar pattern.

Human Rights Watch and Amnesty International have continuously complained
about limited free speech and the lack of political space in which elections take

Rwanda,’ in Remaking Rwanda: State-Building and Human Rights after Mass Violence, ed. Scott Straus
and Lars Waldorf (Wisconsin: Wisconsin University Press, 2011), 32.

40 In 2001, Bizimungu formed a new political party which was immediately banned. Bizimungu and
a former minister of his government (Charles Ntakirutinka) were imprisoned and one of the party
members assassinated.

41 Filip Reyntjens, ‘Rwanda, Ten Years on: From Genocide to Dictatorship,” African Affairs 103(411)
(2004): 177-210.

42 Cf. Longman, ‘Limitations to Political Reform: The Undemocratic Nature of Transition in Rwanda.’
43 Accessed 27 January 2021, https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-pol
itician-diane-rwigara-protests-innocence-as-trial-opens; https://www.bpb.de/internationales/weltweit/in
nerstaatliche-konflikte/54803/ruanda.

44 Cf. Longman, ‘Limitations to Political Reform: The Undemocratic Nature of Transition in Rwanda.’
45 Setting the Scene for Elections: Two Decades of Silencing Dissent in Rwanda, accessed 27 January
2021, https://www.refworld.org/pdfid/595fa1774.pdf.


https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-politician-diane-rwigara-protests-innocence-as-trial-opens
https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-politician-diane-rwigara-protests-innocence-as-trial-opens
https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-politician-diane-rwigara-protests-innocence-as-trial-opens
https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-politician-diane-rwigara-protests-innocence-as-trial-opens
https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-politician-diane-rwigara-protests-innocence-as-trial-opens
https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-politician-diane-rwigara-protests-innocence-as-trial-opens
https://www.theguardian.com/world/2018/nov/07/rwandan-dissident-politician-diane-rwigara-protests-innocence-as-trial-opens
https://www.bpb.de/internationales/weltweit/innerstaatliche-konflikte/54803/ruanda
https://www.bpb.de/internationales/weltweit/innerstaatliche-konflikte/54803/ruanda
https://www.bpb.de/internationales/weltweit/innerstaatliche-konflikte/54803/ruanda
https://www.bpb.de/internationales/weltweit/innerstaatliche-konflikte/54803/ruanda
https://www.refworld.org/pdfid/595fa1774.pdf

94 —— Julia Viebach

place,*® which in fact secured landslide wins for Kagame and furthered the domi-
nance of the RPF in the parliament. The National Electoral Commission (NEC)
holds the power to block candidacies and has introduced limitations on free speech
on social media. The next elections are to be held in 2024; it is assumed that the only
real opposition to the RPF will be the Green Party, which was also under massive at-
tack in the run-up to previous elections but managed to secure, for the first time,
seats in parliament.

2.1.1 In the Name of the Developmental State

According to critiques, the RPF has more and more co-opted the vibrant civil society
along often ethnic lines and limited freedom of press and freedom of speech. Disre-
spect for human rights is either denied or framed as necessary ‘in the name of the
developmental state’. Therefore, as Longman claims, particularly Hutu groups that
existed prior to the Genocide have faced increased restrictions and pressure to
change leadership over time. Human rights organizations, many of which formed
in the early 1990s in the wake of the country’s democratization process, faced similar
pressures of co-optation and coercion to align to RPF ideology, which includes a nar-
rative of itself as heroic liberator, which automatically excluded investigations into
RPF crimes. As some commentators note, the pressure put on civil society organiza-
tions in some instances culminated in assassination and disappearances. Whilst
Hutu organizations were shut down or leadership ousted through accusations of di-
visionism or genocide ideology, Tutsi organizations were harassed on grounds of cor-
ruption or mismanagement of funds. Several IBUKA*” members had to flee the coun-
try, and in 2010 senior officials were arrested on the above-mentioned grounds. Filip
Reyntjens, one of the most vehement critics of the regime, concluded in 2004 what in
many commentators’ view remains true today: ‘in sum, civil society is controlled by
the regime’*®, The international community has raised critiques but continues to sup-
port the Rwandan state in its pursuit of reconciliation, unity and development. As
Longman argues, Rwanda managed well to build an image of ‘technocratic compe-
tence’ and to follow a strategy of ‘performance legitimation’ addressed to interna-
tional donors, but also to Rwandan citizens, in the belief that donors and ‘the public
will not care about political liberties if the government brings them prosperity’.*

46 Rwanda Politically Closed Elections, accessed 27 January 2021, https://www.hrw.org/news/2017/
08/18/rwanda-politically-closed-elections#.

47 IBUKA is the genocide survivor umbrella organization. See section 1.5.

48 Reyntjens, ‘Rwanda, Ten Years on: From Genocide to Dictatorship,’ 185.

49 Cf. Longman, ‘Limitations to Political Reform: The Undemocratic Nature of Transition in Rwanda,’
41,
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2.1.2 Constitutional Amendments and (Juridical) Reforms

In 2003 Rwanda introduced, by referendum, its new constitution (replacing the con-
stitution of 1991 that governed the transition period) which officially ended the tran-
sition period.*® It grants broad powers to the president, who is given the authority to
appoint the PM and to dissolve parliament.’! The constitution also made provisions
for the establishment of the Commission for the Fight Against Genocide (CNLG, see
section 2.9) and acknowledges the need of survivors for compensation and rehabili-
tation (see section 2.3). In a 2015 referendum, Rwandans voted for the amendment of
the 2003 constitution with almost 100 percent of the votes. The amendment retained
a two-term limit for the presidency and shortened the terms from seven to five years.
It explicitly stated that Paul Kagame would be eligible for one additional seven-year
term, after which he could run for two of the new five-year terms. Under the new con-
stitution, he could technically rule until 2034.>

As part of the government’s far-reaching nation-building programme, the judi-
ciary underwent substantial reforms in order to provide for the establishment of ga-
caca (see section 2.2.1) and for the prosecution of crimes against humanity and gen-
ocide in the national courts (see section 2.2.2); Rwanda’s organic laws concerning
criminal prosecution and reparations were amended several times as recently as
2012 (see further section 2.2). Rwanda abolished the death penalty in 2007, but the
last death sentences were imposed in 2003. The last executions were carried out in
1998, when 22 people were found guilty of genocide-related crimes.>?

2.2 Prosecution

There were three levels of justice concerning crimes committed during the Genocide:
(1) gacaca; (2) National courts; (3) The International Criminal Tribunal for Rwanda
(ICTR).

The criminal prosecutions put in place after the Genocide in Rwanda focused on
crimes committed during the Genocide such as murder, rape, torture and property
crimes, whilst prosecutions on the international level concentrated primarily on gen-
ocide and crimes against humanity, i. e. on establishing the broader pattern, and only
tried the most responsible, the planners (génocidaires) of the Genocide. All relevant

50 The 1991 constitution introduced the multi-party system, separation of powers and the rule of law,
but was never applied due to the start of the civil war. Together with the Arusha Peace Accords and
additional protocols on the rule of law, it constituted the constitutional framework during the tran-
sition period.

51 Accessed 26 January 2021, https://freedomhouse.org/country/rwanda/freedom-world/2019.

52 Accessed 26 January 2021, https://freedomhouse.org/country/rwanda/freedom-world/2019.

53 Accessed 26 January 2021, https://www.amnesty.org/download/Documents/60000/afr470102007
en.pdf.
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jurisdictions were temporally restricted to crimes committed during the time period
1994 (ICTR) and 1990 - 1994 (national courts and gacaca). It is important to note that
only crimes against the Tutsi population as part of the Genocide were prosecuted.
War crimes and revenge killings committed by the RPF during the civil war and in
the aftermath of the Genocide (e.g. as part of the Zaire/Congo war and the disman-
tling of refugee camps) remain unaddressed until today.

2.2.1 National justice: Rwanda’s courts

At the Kigali National Conference in 1995 it was decided that the Penal Code and the
national judiciary should be reformed to allow the prosecution of genocide suspects.
The full destruction of the pre-Genocide judiciary led to overcrowded prisons and de-
tention centres. Particularly in the 1990s, international organizations criticized the
Rwandan government for its pretrial detention practice that resulted in human rights
violations which, at their worst, amounted to cruel, inhuman and degrading treat-
ment.>* Prunier estimates that ‘from 1000 prisoners in August 1994, the numbers
had risen to 6000 at the end of the year and kept growing exponentially to reach
23,000 by March 1995, The forceful closure of refugee camps in Kibeho in 1995,
in the DRC in September 1996 and 1998, led to a stark rise in the prison population,
which in turn saw detention conditions deteriorate.>® Amnesty International estimat-
ed that by 1997 more than 100,000 people were detained, the majority charged with
genocide.”” This dire situation in Rwanda’s prisons built the background for the re-
form of the juridical system and the introduction of new laws to regulate and mitigate
the backlog of genocide cases.

Organic Law No. 08/96 was ratified on August 30th 1996, with the aim to estab-
lish criminal proceedings against those accused of acts sanctioned in the Penal Code
as constituting genocide and crimes against humanity.>® It followed the government’s
‘policy of maximal accountability’ in which all senior and low-level participants
would be held accountable, designed to end any practices of impunity, which was

54 Nicola Palmer, Courts in Conflict: Interpreting the Layers of Justice in Post-Genocide Rwanda (Ox-
ford: Oxford University Press, 2015), 98.

55 Prunier, The Rwanda Crisis, 9.

56 Mark A. Drumbl, ‘Rule of Law Amid Lawlessness: Counselling the Accused in Rwanda’s Domestic
Genocide Trials,” Colombia Human Rights Law Review 29 (1997-1998): 545—639.

57 Palmer, Courts in Conflict, 100.

58 The crime of genocide and crimes against humanity did not exist in Rwanda’s penal code, which
made this reform necessary. The Specialized Chambers had jurisdiction over these crimes (as well as
offences in connection with the events surrounding the genocide and crimes against humanity) com-
mitted since 1 October 1990, whereas the ICTR was temporarily restricted to crimes committed in 1994
only.
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later also used to justify the establishment of gacaca.>® The preamble of the Organic
Law (OL) 16/2004 speaks directly to the government’s policy of maximal accountabil-

ity:

Considering the necessity to eradicate forever the culture of impunity in order to achieve justice
and reconciliation in Rwanda, and thus to adopt provisions enabling rapid prosecutions and tri-
als of perpetrators and accomplices of genocide, not only with the aim of providing punishment,
but also reconstructing the Rwandan Society that had been destroyed by bad leaders who incit-
ed the population into exterminating part of the Society. (Preamble, Organic Law 16/2004)

This policy of maximal accountability can be understood as a response to the pre-
Genocide amnesty law that granted impunity for crimes committed against the
Tutsi population in the service of the Hutu ‘social revolution’.*® Murder and other se-
rious criminal acts committed by Hutu who challenged Tutsi political domination
were effectively forgiven. This amnesty law also built the backdrop for the modern-
ization and constant change (at least until 2012) of the rule of law in Rwanda.®

Some cynical commentators have argued that maximal accountability was the
government’s strategy to eradicate any (military) opposition to their transitional
and post-genocide policies.®? Given that prisons were overcrowded and in inhumane
conditions, one might wonder why maximal accountability was given priority. How-
ever, the OL of 1996 established regulations that would accelerate the trial process. It
was decided that cases of genocide and crimes against humanity should be tried be-
fore Specialized Chambers® that would rule according to Rwanda’s Penal Code,
which had adopted International Criminal Law standards with regard to the Geno-
cide Convention, the Geneva Conventions, war crimes and crimes against humanity.
It was noted that ‘the exceptional situation in the country requires the adoption of
specially adapted measures to satisfy the need for justice of the people of Rwanda’
(Article 39, OL 08/96), which pertained to the categorization of offenders according
to the gravity of the crimes they had committed and the introduction of a plea-bar-
gaining system. These measures were to facilitate the effectiveness and expedition of
the juridical process.®* A Specialized Chamber could have several benches presided

59 Nicholas A. Jones, The Courts of Genocide: Politics and the Rule of Law in Rwanda and Arusha
(New York: Routledge, 2010), 80.

60 Augustine Brannigan and Nicholas A. Jones, ‘Genocide and the Legal Process in Rwanda: From
Genocide Amnesty to the New Rule of Law,” International Criminal Justice Review 19(2) (2009): 192—
207.

61 Brannigan and Jones, ‘Genocide and the Legal Process in Rwanda’.

62 Cf. Palmer, Courts in Conflict.

63 Article 1 stipulated that the Specialized Chambers should adjudicate genocide and crimes against
humanity perpetrated by civilians in ordinary courts, whereas those crimes committed by members of
the defence forces should be tried by specialized chambers in the military courts.

64 Usta Kaitesi, ‘Genocidal Gender and Sexual Violence: The legacy of the ICTR, Rwanda’s ordinary
courts and gacaca courts’ (PhD Thesis: Utrecht University, 2013), 60; Olivier Dubois, ‘Rwanda’s na-
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over by a president, and the bench consisted of three judges who were chosen from
the ordinary judges of the court of first instance. Judgements given by the Specialized
Chambers could be appealed on the basis of law or procedural errors. Decisions from
the appeals chamber were not appealable (except in very limited cases).

The OL 08/96 introduced the categorization of crimes to mirror the different lev-
els of participation and gravity of crimes, which was later used in gacaca to divide
juridical responsibilities between the different courts. Until the establishment of ga-
caca, however, the Specialized Chambers built on this categorization in the juridical
process. A new OL 16/2004 which also governed the functioning of gacaca reduced
the categories to three; Category 2 and 3 crimes against persons were merged to Cat-
egory 2 and property crimes were put into Category 3.%°

The plea-bargaining system formed a cornerstone of the OL of 1996. It would not
only expedite the cases but would also encourage confession and collaboration with
the justice system and elicit apologies to victims.®® In practice, this meant that de-
fendants who offered a complete confession including a detailed description of
the acts committed, the names of accomplices and an apology to the victims could
benefit from a significant reduction in their sentences if they pled guilty. Depending
on when in the criminal process the confession was made, convicted individuals in
Category 2 had their sentence reduced by seven to eleven years, and those in Cate-
gory 3 were given only one-third of the sentence. However, the plea-bargaining sys-
tem was especially for Category 2, 3 and 4 crimes. Until 2007 (when Rwanda abolish-
ed the death penalty), Category 1 perpetrators could expect the death penalty if
found guilty, whereas Category 2 defendants risked life imprisonment. A prison sen-
tence was never served for property offences (Category 4), which technically amount-
ed to civil damages only.

The first trials began on 27 December 1996 but were vehemently criticized be-
cause international observers noted the violation of the rights of the defence. A re-
port by the UN High Commissioner for Human Rights states that by the end of
June 1997, 142 judgments had been handed down by the Specialized Chambers,
which included six acquittals and 61 death sentences, 13 of which were against indi-
viduals on the list of Category 1 cases; of those early 142 convictions, 25 were deliv-
ered after the acceptance of a confession and guilty plea.®’

The revisions of the OL of 1996 in 2004 formed part of another substantial reform
of the juridical system. The Specialized Chambers were abolished in 2000 and the

tional criminal courts and the International Tribunal,” International Review of the Red Cross 79(828)
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national courts (where the Chambers had been based) were given authority to try
genocide cases. Following the 2004 reform, 15 courts had jurisdiction over genocide
cases. The appeal process was also improved by allowing the High Courts to preside
over such cases, and a request for review could even be lodged at the Supreme Court.
‘Arguably, the standards applied in genocide-related trials improved as a conse-
quence of these reforms’.%®

Official court statistics are unavailable, and the scholarly exploration of the do-
mestic genocide trials in Rwanda is sparse. It is therefore difficult to reach an in-
formed assessment of the trials (see in more detail section 2.1). According to Hola
and Brehm, approximately 4,122 individuals had been tried by the end of 2001.%
Jones notes that an additional 2,332 Rwandans had been tried in 2002 and 20037°,
and the United Nations reports that by mid-2006 approximately 10,000 individuals
had been prosecuted.” With the nationwide establishment of gacaca in 2005, how-
ever, most cases were transferred to the lower courts, and only Category 1 cases were
kept under the jurisdiction of the national courts. Even those cases were transferred
to gacaca from 2008 onwards, and only those most responsible for the killings were
tried before the national courts.

In 2012 the juridical system underwent yet another reform:”? in February 2012 a
Special Chamber at the High Court was set up to try international crimes. The Cham-
ber tries individuals accused of genocide, crimes against humanity and war crimes
extradited to Rwanda from other countries and the International Criminal Tribunal.”
This new Chamber has six judges including then president Athanase Bakuzakundi.
The first accused person to appear before the Special Chamber was Léon Mugesera,
who was deported from Canada after a long legal battle against his extradition. He
had been wanted since 1995 in connection with a 1992 speech (he was then vice-pre-
sident of the Gisenyi prefecture) in which he incited Hutu to kill Tutsi. The second
person was Pastor Jean Uwinkindi, who was the first person to be transferred from
the ICTR to the Rwandan national courts.

68 Hola and Brehm, ‘Punishing Genocide”, 63.
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liation in Rwanda. Background Note (2012) accessed 18 January 2020, http://www.un.org/en/pre
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72 This paragraph is based on justiceinfo.net Rwanda Creates Special Chamber for International
Crimes, 16 February 2012, accessed 19 January 2021, https://www.justiceinfo.net/en/24222-160212-
rwandajustice-rwanda-creates-special-chamber-for-international-crimes.html.

73 As of 2018, Rwanda had sent out 845 indictments to different countries, but only 17 individuals
were transferred, the majority from European countries. In 2018 the new facility for the Chamber and
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2.2.2 Localized justice: Inkiko Gacaca

Given the complete destruction of the political and legal infrastructure, it would have
taken an estimated 100 years to try all the defendants in the national courts. Soon
after the Genocide, the government of national unity started negotiations on ‘tradi-
tional’ ways of dealing with the backlog of prisoners. It was clear from the very
start for Rwandan officials that the South African model of a truth and reconciliation
commission would not be enough to deal with the magnitude and extent of the kill-
ings and the foregoing decades of impunity regarding ethnic targeting of Tutsi since
independence in the 1960s (see section 1.1.2).

Against this backdrop, the idea to revise and modernize gacaca was born.” Ga-
caca was a traditional conflict resolution mechanism that had been used in the coun-
try already in pre-colonial times to mitigate and resolve low level community con-
flicts involving elders, the inyangamugayo,” who would preside over the
proceedings and decide on appropriate ways of conflict resolution that usually per-
tained to restorative measures. An expert committee appointed by the government
was tasked to adapt and revise these community courts to fit crimes against human-
ity and genocide, which had both been ratified and codified in national legislation.
Gacaca was adapted to encompass punitive as well as restorative elements, so that it
is seen in the literature as a hybrid model of criminal prosecution. It follows a com-
plex structure encoded in several OLs that were revised multiple times during the du-
ration of gacaca.” The courts started in a pilot phase in 2002. On the eve of the elec-
tion of the inyangamugayo in 2002, President Kagame formulated the expectations
for gacaca in the following words:

What Rwanda expects from the gacaca courts is to establish the truth about what happened, to
expedite the backlog of Genocide cases, to eradicate the culture of impunity and to consolidate
the unity of our people. Furthermore, if the gacaca courts function as we anticipate, it will be an
important contribution to the understanding and advancement of international law.””

Surely gacaca should have sped up the trials given the number of genocide suspects
and the many victims that expected a fair and speedy trial, so as to roll back the
long-established culture of impunity. The objective of expeditious justice, however,
had to be reconciled with the objective of unity and reconciliation. ‘Thus gacaca

74 Gacaca means ‘sitting in the tall grass’.

75 Which means ‘person of integrity’.

76 See section 2.6 on laws for a full list of laws related to gacaca and criminal prosecution in Rwanda
more broadly. The revisions of the OL demonstrates the fast-changing character of gacaca but also the
willingness of policy-makers to respond to (unforeseen) problems. At the same time, it also points to
the many challenges gacaca posed in its nationwide implementation.

77 Address to the nation by H. E. Paul Kagame, President of the Republic of Rwanda on the eve of
the election of Gacaca Judges on 3 October 2001, accessed 19 January 2021, www.rwandal.com/gov
ernment/07 11 01 add.htm.
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courts were historically and circumstantially brought within the perspective of con-
temporary judicial system of Rwanda’.”®

In a nutshell, their working and structure can be summarized as follows:

The gacaca laws provided for different crime categories: (1) those participants
who planned and organized the Genocide, who were high-ranking officials within re-
ligious or state institutions or the militias, who incited to violence, supervised or led
others to commit violence. Rape, sexual torture, murder and the violation of dead
bodies also fell within Category 1 crimes, reflecting the gravity of the crime rather
than the level of involvement. There were an estimated 70-80,000 suspects in
this category, of which there were around 7,000 indicted for rape and sexual tor-
ture.” (2) Category 2 crimes pertained to those who distinguished themselves by
the zealousness or excessive wickedness with which they participated in the Geno-
cide; torture (though sexual torture remained under Category 1 throughout the juri-
dical revisions), those who violated victims post-mortem; killers; and those who in-
tended to kill but did not succeed. (3) Category 3 crimes entailed property crimes.
Whilst such acts, by definition, do not fall under the definition of genocide, Rwan-
dan laws had included this category because the destruction and theft of property
originated in the same rationale as to why Tutsi were hunted and killed.®® Property
stolen or destroyed often constituted symbols of Tutsi wealth such as cows and
homes. Personal belongings such as clothes and even personal photographs were
stolen to further humiliate and make Tutsi suffer.

Community involvement meant that lawyers or formally trained judges were
not part of the process, so as to avoid the traditionally adversarial juridical setup;
together with the plea-bargaining, this constituted the restorative element of gacaca.
The inyangamugayo judges were elected by the community (everyone older than 18
was allowed to vote) and the whole community was asked to take part in the pro-
ceedings and had the possibility to appear as witnesses. The judge’s role did not re-
quire a legal education (although they received a brief legal training in the run-up to
the courts’ working), but a judge had to be at least 21 years old, could not have prior
criminal convictions or have participated in the Genocide or held a position within
the government at the time of election. More than 250,000 men and women were
subsequently elected as inyangamugayo. The trials usually occurred on a weekly
basis in communities throughout Rwanda, and community participation was a
duty (Art. 29, OL 16/2004).

Punitive and restorative measures were to be applied by the bench of lay jud-
ges according to sentencing guidelines. Judges had the ability to sentence defendants
to 25 years, imprisonment or to community service, so-called travaux d’intérét général
(TIG), depending on the severity of the crime and a defendant’s display of remorse

78 Kaitesi, Genocidal Gender and Sexual Violence, 66.
79 Kaitesi, Genocidal Gender and Sexual Violence, 68.
80 Kaitesi, Genocidal Gender and Sexual Violence, 69.
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(e.g. asking for forgiveness or disclosing the whereabouts of bodies). For instance,
defendants had to help build communal roads or even memorials.®* Judges could
also sentence them to TIG helping repair or maintain survivors’ houses.®?

OL 40/2000 established courts operating on different political levels of decen-
tralization that were tasked with distinctive crime categories: the cell/cellule or aka-
gari level (the smallest political entity)®* was responsible for evidence collection in
the investigation phase, which involved the entire community; at this stage it was im-
portant to make lists of those who were killed or presumed missing and to take stock
of looted property. The cell level was also responsible for trying property crimes (Cat-
egory 4, later Category 3), whereas the sector umurenge level tried Category 2 crimes
and dealt with appeal cases. Category 1 cases were in the beginning referred to na-
tional courts but in 2008 were tried before gacaca sector courts. According to the re-
port of the National Service of Gacaca Courts, there were a total of 9,013 cell courts,
1,545 sector courts, and 1,545 courts of appeal.®* Each level of court was comprised of
a general assembly, a bench of judges, a president and a coordinating committee.

After the pilot phase, in 2005, gacaca was implemented nationwide under the
slogan ‘the truth heals’. The government and local authorities campaigned for the
population to take part in the proceedings and help find out what exactly happened
during the Genocide. The gacaca courts ended their work in 2012; they had tried
1,003,227 individuals in 1,958,634 cases (see also Tab.1).®> According to an evaluation
study, gacaca had reached its objectives with an average of 85 percent.® Worldwide,
gacaca is the largest and furthest reaching localized criminal prosecution after gen-
ocide and dictatorship. Yet it has from the very start been critiqued by international
human rights experts and non-governmental organizations; likewise, its success is
contested in Rwanda itself. Section 2.10 presents a detailed assessment of gacaca.

81 Author fieldwork notes August 2014.

82 Personal interview, February 2017.

83 The court levels matched the provincial and local administrative structures of Rwanda at the
time. Kigali being the only provincial/city of Kigali courts. Following the juridical reforms in 2003
and 2004, the provincial level was merged with the sector level.

84 National Service of Gacaca Jurisdictions, Report on the Activities of the Gacaca Courts, 5.

85 Hollie Brehm, Christopher Uggen, Jean-Damascéne, ‘Genocide, justice, and Rwanda’s Gacaca
courts,” Journal of Contemporary Criminal Justice 30(3) (2014), 333 —352.

86 See Gacaca Courts Genesis Implementation and Achievements, accessed 19 January 2021, http://
rpfinkotanyi.org/wp/?p=1958. This report provides a summary of the courts from the state’s perspec-
tive.
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Tab. 1: Decisions by gacaca courts (total number of cases: 1,951,388 as of 31 January 2012)¥’

Category No. of Cases Guilty Not Guilty
First 31,453 24,730 (79 %) 6,723 (21%)
Second 649,599 433,471 (67 %) 216,128 (33%)
Third 1,270,336 1,270,336 (96 %) 49,865 (4%)

2.2.3 International Justice: The International Criminal Tribunal for Rwanda (ICTR)

The ICTR was established by the UN Security Council (hereafter SC) under Chapter
VII in resolution 955 as response to the gross human rights violations committed
in Rwanda.®® It aimed to ‘put an end to such crimes and to take effective measures
to bring to justice the persons who are responsible for them (...) [and] to contribute
to the process of national reconciliation and to the restoration and maintenance of
peace’ (S/RES/ 955 1994, 1-2).

Some commentators® opine that the SC established the ICTR due to the interna-
tional community’s failure to recognize the crimes as genocide and intervene accord-
ingly under a UN Chapter VII Mandate (which would have allowed the use of force).
The ICTR was an ad hoc tribunal founded to try the planners of and parties most re-
sponsible for the Genocide, the génocidaires. Its jurisdiction encompassed crimes
against humanity, genocide, war crimes and its statute set out to try serious viola-
tions of international humanitarian law committed in the territory of Rwanda,
against Rwandan citizens and in neighbouring countries between 1 January 1994
and 31 December 1994.%°

It was based in Arusha®, Tanzania so as to avoid political interference from the
Rwandan government, which had originally requested the establishment of the
court, but ultimately voted against the UN resolution, citing the following reasons:*

87 The overall cases in this table vary slightly from the those reported by Brehm et al.; table taken
from the Kigali Bar Association’s report Lessons from Rwanda’s National and International Transition-
al Justice.

88 See further Security Council, Resolution 955 (1994), November 8, 1994, UN Doc. S/RES/955 (1994).
89 Payam Akhavan, ‘Justice and Reconciliation in the Great Lakes Region of Africa: The Contribution
of the International Criminal Tribunal for Rwanda,’ Duke Journal of Comparative & International Law 7
(1997): 325-348.

90 ICTR Statue, 1994.

91 Resolution 955 postponed a decision on the seat of the Tribunal. For political, economic and geo-
graphical reasons Arusha was established as a location in Resolution 977 of 22 February 1995.

92 See for the full reasoning Security Council, Forty-ninth Year, 3453rd Meeting, 8 November 1994, S/
PV.3453. Cf. Hola and Brehm, Punishing Genocide; Dubois, Rwanda’s national criminal courts and the
International Tribunal; Gerald Gahima, Transitional Justice in Rwanda: Accountability for Atrocity
(New York: Routledge, 2013).
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the temporally limited jurisdiction that only included crimes committed in 1994
(whereas the national courts and gacaca, see above, tried crimes committed between
1990 and 1994); its location outside of Rwanda and the therefore lack of opportunity
for Rwanda to influence the functioning of the ICTR, but also the missed opportunity
for the Tribunal to play an explanatory and representative role among the Rwanda
population; that sentences were to be served outside of Rwanda and excluded capital
punishment. And finally, the Rwandan representative to the UN stated that the Tri-
bunal was inadequately equipped for the task at hand, given that the Appeals Cham-
ber and the Prosecutor were to be common to the Tribunals for both Rwanda and the
former Yugoslavia®.

The ICTR consisted of three trial and appeal chambers. In total, 53 judges served
at the Tribunal; they were elected by the UN General Assembly for a four-year term
and were eligible for re-election. The majority of judges were men; 34 percent came
from the African continent and 34 percent from Europe.

The ICTR closed its doors on 14 December 2015. In total, the ICTR indicted 90
individuals for war crimes, crimes against humanity and genocide.** It prosecuted
cabinet members, regional and local politicians, military leaders and members of
the Interahamwe militia. Some prominent businessmen and media representatives
were also prosecuted for the incitement of violence. A total of 73 individuals were
tried and received a verdict, and of these 14 were acquitted and 59 were convicted.”
52 of the 59 convicted individuals (88 percent) were found guilty of genocide and
were convicted of participation in killings and other offenses against persons.”®

In 2010 the UN SC created the International Residual Mechanism for Criminal
Tribunals (hereafter IRMCT or Mechanism) in resolution 1966 (of 22 December
2010) in order to help ‘guarantee that the closure of the two pioneering ad hoc tribu-
nals does not open the way for impunity to reign once more (President Theodor
Meron, UN SC, 7 June 2012).” It started operating on 1 July 2012, divided into a branch
in Arusha continuing the work of the ICTR and a branch in The Hague ensuing the
work of the ICTY.?® For the first three years the IRMCT operated alongside the two

93 The International Criminal Tribunal for the Former Yugoslavia (ICTY) was set up by the United
Nations SC in 1993 through resolution 827 as response to the war crimes committed in the Balkans
in the 1990s. It is often referred to as the sister Tribunal to the ICTR. They both influenced each
other in the advancement of international criminal law/international humanitarian law and especial-
ly the juridical application and further delineation of genocide as an international crime. (Dubois,
Rwanda’s national criminal courts and the International Tribunal.).

94 Hola and Brehm, Punishing Genocide, 61.

95 See for a detailed discussion on figures Hola and Smeulers, Rwanda and the ICTR, 2016.

96 Hola and Brehm, Punishing Genocide, 61.

97 Accessed 20 January 2021, https://www.irmct.org/en/about.

98 It consists of a Trial Chamber for each branch and a joint Appeals Chamber, the Registrar and
Office of the Prosecutor; it draws on a roster of 25 judges from 24 different countries and staff repre-
senting 65 nationalities (as of 2016), accessed 20 January 2021, https://www.irmct.org/en/about/or
ganization.
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Tribunals but has since 2015 operated as stand-alone international institution. It is
mandated to perform a number of essential functions previously carried out by
the ICTR (and ICTY) so as to ‘maintain the legacies of these two pioneering ad hoc
international criminal courts and strives to reflect best practices in the field of inter-
national criminal justice’ (President Theodor Meron, UN SC, 7 June 2012).

In accordance with its mandate, the Mechanism has the following responsibili-
ties:* (1) the tracking and prosecution of remaining fugitives, especially related to
the six individuals at large who will be expected to be tried in Rwanda; (2) the com-
pletion of remaining appeal proceedings; (3) review of proceedings, i.e. of judge-
ments if, for instance, new facts are discovered that could have been a decisive factor
in reaching the judgement; (4) retrials (currently only conducted at the ICTY branch
of the Mechanism); (5) trials for contempt and false testimony committed in the
course of proceedings before either Tribunal or the Mechanism; (6) the monitoring
of cases referred to national courts; (7) the protection of victims and witnesses for
ongoing and completed cases (out of 7000 witnesses/victims who testified before
the Tribunals, 46 percent were granted protective measures); (8) the supervision of
enforcement of sentences and decision of requests for pardon or early release
(made by the President of the Mechanism); (9) assisting national jurisdictions; (10)
the preservation and management of archives.

Some of the ICTR’s most prominent cases include the media case, the military
and the landmark Akayesu case, which built a cornerstone in the delineation of
the definition of genocide and sexual violence (see a detailed analysis of the legacy
of the ICTR section 2.10). As such, work on the international level in bringing the
planners and most responsible to justice is ongoing through the work of the Mecha-
nism and via trials taking place under universal jurisdiction in foremost European
countries and Canada.'®® The arrest of one of the three remaining fugitives, Félicien
Kabuga, sparked much media attention in late May 2020. Kabuga had lived under a
false name in a suburb of Paris. He was wanted for seven counts of genocide, at-
tempt to commit genocide, conspiracy to commit genocide and persecution and ex-
termination in his role as an influential businessman prior and during the 1994 Gen-
ocide.'® He controlled many of Rwanda’s coffee and tea plantations and co-owned
the notorious Radio Télévision Mille Collines, which incited violence, including pub-
lishing the names of Tutsi who should be killed.'®> A High Court in Paris decided to

99 Accessed 20 January 2021, https://www.irmct.org/en/about/functions.

100 In June 2020 Karenzi Karake, a high-ranking RPA military commander, was arrested in London
over allegations of serious crimes, including crimes against humanity between 1990 —2002 in Rwan-
da and the DRC. He is the first RPA member arrested for such crimes, currently fighting an extradition
request from Spain. Accessed 20 January 2021, https://www.hrw.org/news/2015/06/26/dispatches-
ending-genocide-rwanda-does-not-excuse-murder-0.

101 Accessed 20 January 2021, https://www.reuters.com/article/us-france-rwanda-arrest-neigh
bours/he-wouldnt-say-a-word-rwanda-genocide-fugitive-lived-incognito-in-paris-idUSKBN22TORE.
102 Accessed 20 January 2021, https://www.bbc.co.uk/news/world-africa-52690464.
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transfer Kabuga to the Mechanism branch in The Hague, where he currently awaits
trial.**?

2.3 Reparations

Reparations are civil remedies designed to redress harm resulting from an unlawful
act that violates the rights of a person.’®* ‘They should seek to restore victims’ sense
of dignity and moral worth, remove the burden of disparagement often tied to victim-
hood, and return their political status as citizens.'*®

In Rwanda, debates around reparations centre on what is owed to genocide sur-
vivors for their experience of victimization and the losses suffered and, crucially,
which actors bear the burden of repair.°® 27 years after the Genocide, survivors
are still waiting for reparative justice, i.e. their right to reparations as outlined in in-
ternational human rights law and national legislation in Rwanda. The UN Basic Prin-
ciples and Guidelines on the Right to a Remedy and Reparations for Victims of Gross
Violations of International Human Rights Law and Serious Violations of Internation-
al Humanitarian Law (hereafter Basic Principles) clearly state the right of victims to
different types of reparation such as restitution (to the status quo ante), compensa-
tion (monetary) rehabilitation (medical, psychological, legal and social), satisfaction
and the right to non-recurrence, and outline a positive duty of the state to ‘provide
victims with adequate, effective and prompt reparation’ (Principle 15).*” The Rwan-
dan state endorsed these international principles in its 2003 constitution, which
promises that ‘the state shall, within the limits of its capacity, take special measures
for the welfare of the survivors who were rendered destitute by the genocide against
the Tutsi committed in Rwanda from October 1st, 1990 to December 31%, 1994’
(Art. 14). As will be shown, the governments’ interpretation of ‘within the limits of
capacity’ is narrowly defined, so that reparations in the form of any compensation

103 Accessed 29 June 2022, https://www.voanews.com/a/kabuga-fit-to-stand-trial-over-rwanda-gen
ocide-un-tribunal/6616463.html.

104 Lisa J. Laplante, ‘The plural justice aims of reparations,” in Transitional Justice Theories, ed. Sus-
anne Buckley-Zistel et al., 40 - 66 (New York: Routledge, 2014).

105 Felix Ndahinda Mukwiza, ‘Debating and Litigating Post-Genocide Reparations in the Rwandan
Context,” in Reparations for Victims of Genocide, War Crimes and Crimes against Humanity, ed. Carla
Ferstman and Mariana Goetz, 629 - 655 (Leiden: Brill Nijhoff, 2020), 631.

106 Ndahinda, ‘Debating and Litigating Post-Genocide Reparations in the Rwandan Context,” 640.
107 In addition, several international human rights treaties impose obligations on the State to pro-
vide effective remedy, redress and — in the case of Rwanda in particular important — an enforceable
right to fair and adequate compensation: Art 2 of the International Covenant on Civil and Political
Rights (ICCPR); Art 14 of the UN Convention against Torture and other cruel, inhuman and degrading
treatment or punishment (UNCAT); Art 7 of the African Charter on Human and Peoples’ Rights
(ACHRP).
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remain largely unfulfilled.'®® The government does not seem to see the burden of re-
pair as falling on it, which is demonstrated in its refusal to pay compensation and in
the conviction that the FARG (see below) constitutes reparative justice, an idea which
survivors vehemently and openly reject. Reparations shall carry ‘an acknowledgment
on the part of the transgressor that what he is doing is required of him because of his
prior error’.*®® This is clearly not the case here.

2.3.1 Legal Provisions

In the national courts (Specialized Chambers, see 2.2), survivors — or in legal terms,
victims — constitute partie civile and as civil claimants can join the criminal proceed-
ings. That means that the Specialized Chambers could order compensation payments
either against the individual convict or the State.'® Between 1996 and 2001 an esti-
mated two-thirds of cases were attended by survivors and 50 percent of survivors
who filed for compensation against individual perpetrators were awarded compensa-
tion. The amounts awarded do not follow any guidelines. For instance, for the loss of
a husband courts awarded between approximately 400 and 13,000 US dollars with-
out detailing how they arrived at this figure.'

The civil verdicts of compensation payments against the State rendered by the
Specialized Chambers were never implemented!'?, despite the acknowledgement of
the civil liability of the state in the 2001 OL on gacaca which states ‘in return for
the percentage of the annual budget that the State must reserve each year to the
Compensation Fund, and having accepted its role in the genocide and crimes against
humanity, any civil action filed against the State is to be declared inadmissible’
(Art. 91, para. 2). That means in practice that whilst the Rwandan state is obliged
to finance FARG, it cannot be held liable for not paying compensation. Survivors
therefore are reliant on the compensation fund (Fonds d’Indemnisation, FIND) to im-
plement the compensation orders issued by the courts and gacaca.'*® However, de-
spite several draft laws, FIND has yet to be established. With the revised OL of
2008, the rights of victims to claim reparations against the orders of both gacaca

108 Noam Schimmel, Advancing International Human Rights Law Responsibilities of Development
NGOs: Respecting and Fulfilling the Right to Reparative Justice for Genocide Survivors in Rwanda
(New York: Palgrave Macmillan, 2020).

109 Bernard R. Boxill, ‘The Morality of Reparation,” Social Theory and Practice 2(1) (1972): 118.
110 Heidy Rombouts and Stef Vandeginste, ‘Reparation for Victims in Rwanda: Caught Between
Theory and Practice,” in Out of the Ashes: Reparation for Victims of Gross and Systematic Human
Rights Violations, ed. Karl De Feyter et al. (Antwerp: Intersentia, 2005).

111 Stef Vandeginste, ‘Reparation pour les victimes de genocide, de crimes contre ’humanité et de
crimes de guerre au Rwanda,” L’Afrique des Grands Lacs Annuaire 2000-2001 (2000 —2001): 10.
112 Vandeginste, ‘Reparation pour les victimes de genocide, de crimes contre ’humanité et de
crimes de guerre au Rwanda,’ 10.

113 Rombouts and Vandeginste, ‘Reparation for Victims in Rwanda”.
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and the courts has been further limited. It is the Fund (FARG) only that is henceforth
‘entitled to undertake civil action on behalf of the victims of the Tutsi genocide, and
other crimes against humanity, against persons convicted of crimes classifying them
in the first category’ (69/2008, Art. 20).***

The 2001 OL also makes provisions for civilly liable individuals before gacaca. As
part of the evidence-finding process at cell level (see 2.3), a list of victims and dam-
ages/losses was drawn up and bodily harms noted. According to Article 67, all judge-
ments must indicate the amount of compensation awarded. However, the amount
must be within the scales foreseen under the law regarding the creation of the pro-
spective FIND; the latter would be mandated to oversee the implementation of the
compensation order.’™ Persons who committed offenzes against property during
the Genocide were liable to pay ‘civil damages determined by amicable agreement
between the parties with the assistance of the community’ (OL 08/96 Art. 2, para.
14). According to statistics, 1,320,554 cases fell under category 3/4: offenzes of looting
and destruction of property. The Ministry of Justice released a report in 2018 stating
that only 54,160 cases remained unsettled, with the prospect of approximately 25,187
to be settled in the future, whilst 28,973 cases could not be as convicts had either
died, fled the country or did not have enough property to compensate victims.'¢
Since gacaca tried foremost ordinary citizens who had participated in the Genocide,
it is not surprising that they had not the financial means to pay any damages to those
they had harmed, and even if they could offer compensation, e.g. in helping survi-
vors in agricultural activities or repair their houses (as a form of TIG), this hardly
amounted to the actual property damages caused. It also left the convicts’ families
in a precarious situation if labour had to be divided between (poor) households.
In this case, it is the state’s obligation (as codified in international human rights
law) to take up the burden of repair, so that victims can be compensated for their
material losses (not even mentioning the damages caused by injury, e.g. rape and
loss of family members, i.e. restitution and rehabilitation). As Ndahinda argues,*’
the absence of an overreaching approach to reparation for survivors, including
first and second category offenses, remains an unfulfilled governmental commitment
to deliver reparative justice as initially codified in OL of 1996.

In sum, whilst some legal provisions have been put in place, the actual imple-
mentation of reparation orders is missing, and there does not seem to be the political
will (mirrored in the failure to put in force the law on the compensation fund, for ex-

114 On a positive note, the 2008 amendments expanded the definition of beneficiaries to include not
only those targeted for their Tutsi identity (as defined in OL of 1998) but ‘the neediest survivors’, and
the Fund is entitled to undertake civil action on behalf of the victims of the Tutsi genocide and other
crimes against humanity’. However, in the 2013 amendments to the OL the reference to victims of
other crimes was dropped, so that the beneficiaries are solely genocide survivors.

115 Rombouts and Vandeginste, ‘Reparation for Victims in Rwanda’.

116 Ndahinda, ‘Debating and Litigating Post-Genocide Reparations in the Rwandan Context,” 640.
117 Ndahinda, ‘Debating and Litigating Post-Genocide Reparations in the Rwandan Context,” 641.
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ample) to address the gap in reparation payments to the most vulnerable of Rwan-
dan society. With the withdrawal of the Compensation Law in 2002 by the Ministry
of Justice, ‘a definition of who merits compensation and to what extent has never
been legally defined in Rwanda, and, consequently, never implemented’.**8

Jean-Pierre Duzingizemungu, President of IBUKA, the main organization of gen-
ocide survivors, denounced these shortcomings’, saying, ‘for survivors, reparation
means restitution and compensation for moral and material damage, rehabilitation
and guarantee of non-repetition’. For Naphthal Ahishakiye, Executive Secretary of
IBUKA, this legal vacuum in the gacaca constitutes, for the survivors, ‘a major denial
of justice’. ‘All in all, it’s as if all the judicial bodies didn’t want to render us justice,
he concluded.™®

2.3.2 FARG

In 1998, the government created FARG, the Fund for Support and Assistance to the
Neediest Survivors of the Genocide Against the Tutsi (Fonds d’Assistance pour les Re-
scapés du Génocide, hereafter the Fund), which offers assistance in the areas of ed-
ucation, housing, health, human rehabilitation and income generation.® The gov-
ernment opted for this type of assistance to survivors rather than direct financial
compensation, reasoning that the current Rwandan state was not responsible for
the crimes. The government is bound to pay six percent percentage of its annual
budget (which remains an unfulfilled promise) to the FARG, which is substituted
by funding from international organizations.’** The Fund operates along five lines,
providing medical care to the sick and assistance to the most vulnerable, financial

118 Schimmel, Advancing International Human Rights Law Responsibilities of Development NGOs,
74.

119 Accessed 26 January 2021, https://www.justiceinfo.net/en/40610-rwandan-reparations-fund-
breaks-ground-but-is-still-not-enough-say-victims.html. The ICTR did not have the mandate to order
reparations (as the ICC has) and the attempt of ICTR judges (in a recognition that the justice rendered
before the Tribunal was incomplete without reparations) to better care for and include victims in the
proceedings and to order reparations was rejected by the SC (see for a detailed analysis, Ndahinda,
‘Debating and Litigating Post-Genocide Reparations in the Rwandan Context;’ Rombouts and Vande-
ginste, ‘Reparation for Victims in Rwanda’.). However, the ICTR launched a formal request in 2013 to
study how a programme of reparative justice for survivors could be developed and implemented. In
2014 the ‘Task Force to Remember Survivors 20’ was launched to advance genocide commemoration
and to coordinate the campaign for reparative justice. The Task Force comprises the organized sur-
vivor community in Rwanda and represents over 300,000 survivors. Its objectives are, among other
things, to realize the creation of a trust fund that will implement compensation payments and sup-
port rehabilitation and non-recurrence efforts. See further Schimmel, Advancing International Human
Rights Law Responsibilities of Development NGOs.
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support for children in education and the building of houses. It thus focuses on re-
habilitation and satisfaction matters in its approach to reparations.

FARG has a Board of Directors of seven members appointed by the Prime Minis-
ter’s Office for a three-year term; however, survivors or survivor organizations are cur-
rently not selected as members of the Board. The Board is responsible for the strate-
gic vision, approving the budget, performance evaluation and, crucially, deciding
‘upon those people who shall be assisted, the quantity and nature of the assistance
as well as criteria for its distribution’ (OL 59/2008 Art. 9, para. 9).

After 20 years, the fund has in total paid for medical care on over 2 million oc-
casions; nearly 110,000 children and orphans have been enrolled in the education
programme at all levels up to university; the Fund has also enabled the construction
of approximately 45,000 housing units, some of which are in ‘reconciliation villages’
(see section 2.5), and has helped 54,000 people in income-generating activities; ap-
proximately 270 million Euro have been spent to assist Genocide survivors.'”?

These figures cannot distract from the critique launched at the FARG for its many
shortcomings in implementing its objectives and even for corruption.” Schimmel
identifies the distribution of funds to district governments as a major structural prob-
lem, as this creates opportunities for corruption.'?* In addition, the Fund was slow in
operating and was dealing with a backlog of thousands of cases lasting for years.
Only in 2016 did it begin to address housing shortages that had been known
about for more than six years. A CNLG survey in 2016 concluded ‘about 9000 geno-
cide survivors who completed secondary school are still waiting for support to go to
university while 2105 student survivors who dropped out of primary school and 3582
who didn’t complete secondary school need special support’ (CNLG 2016).'*

Especially orphans, elderly survivors and women who suffer from profound men-
tal and physical damage inflicted by rape — those who are identified as ‘neediest’ in
legal provisions and policy documents — agonize over the lack of state support. Or-
phans are often not able to commit to their education because they are caring for
family members despite lacking means to do so, and hence fall into a poverty
trap. They are unable to complete secondary school or go to university and are there-
fore unprepared for the job market, which renders them vulnerable. With regard to
this shortcoming, SURF’s 2013 annual report states that ‘existing programmes are
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largely inaccessible or ineffective, as they do not accommodate for the multifaceted
needs of young survivors’.?® 80 percent of the survivor population in need of schol-
arship assistance is excluded from FARG’s social provisions.

Widowed genocide survivors who are often HIV/AIDS positive have received ‘pal-
try assistance’ despite being the most vulnerable in the survivor population. In a re-
port on their situation, issued in 2013, AVEGA paints a desolate picture: of 1,462 wid-
ows who took part in the survey, 60 percent had no living relatives; over 65 percent
had some difficulty or needed help with the most basic physical tasks of daily living
such as walking 100 metres; 89 percent reported health problems and chronic ill-
ness; 75 percent were in need of direct and regular support and 60 percent reported
that their houses needed renovation.”” Trauma remains a continuous issue among
the survivors in Rwanda, which is purported by poverty, homelessness and the
lack of access to resources. Rombouts contends that psychological assistance has
been almost non-existent.'?®

One survivor summarized the critique of the inadequacies of the FARG in stark
words which are worth citing at length:

Since its establishment, the Government has injected into FARG over 200 billion Rfrw, at least on
paper, but where is the impact? Objectively speaking, very little impact - if any, at least as long
as income generation and self-reliance of survivors — is concerned. 21 years since the genocide,
survivors are getting poorer. Many survivors are still without a roof over their heads, others —
especially the elderly — are dying day by day due to genocide consequences. HIV/ AIDS positive
women raped during the genocide are dying due to lack of treatment and proper diet, many
young survivors who dropped out secondary schools in order to cater for their young siblings
are unable to resume their studies (...). Programmes such as the income generation projects are
technically great if they are well designed and monitored. But in light of FARG’s weaknesses
such programmes should be implemented by a separate institution such as micro-finances
that have necessary expertise in project management, monitoring and evaluation for low-income
communities.'*

Despite the establishment of FARG as early as 1998, the situation of survivors in
Rwanda remains desolate and their right to reparative justice denied. By many,
they are seen as a burden to society, a perspective which fails to acknowledge
their plight and pain (informal conversation, January 2018). In the process of rebuild-
ing the nation, fighting impunity and the commitment to the sustainable develop-
ment goals (SDGs), survivors of the Genocide have been left behind. This includes
victims of other crimes against humanity and war crimes that were harmed during
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the civil war and in its aftermath. The lack of reparations and care for survivors po-
tentially also hampers the governments’ reconciliation efforts. To conclude, there
seem to be ‘purported fears that reparative justice will somehow hinder Rwanda’s na-
tional development and be perceived [as] unfairly favouring survivors.’°

2.4 Reconciliation

Reconciliation can be broadly defined as the restoration of trust and positive rela-
tions between formerly adversarial groups. It is therefore a dynamic process that re-
quires change to occur at the individual and the societal level.*!

Since around 1998, the RPF promoted a strong narrative of national unity and
reconciliation to reach reconciliation on both levels, as reflected in the many legal
provisions that were created and several mechanisms that were put in place to fur-
ther this vision of a reconciled peaceful and prosperous Rwanda, such as gacaca and
the National Unity and Reconciliation Commission (NURC); therefore the National
Unity and Reconciliation policy, formally introduced in 2007, is directly linked to
the governments’ socio-economic development Vision 2020.*** Much of the transi-
tional justice strategy that was designed follows this vision and is in fact an ambi-
tious social engineering project to foster reconciliation between genocide survivors
and perpetrators but also between citizens and the state (horizontal and vertical rec-
onciliation).** However, the government’s national unity and reconciliation efforts
have been heavily criticized by international commentators and scholars alike for
being overly elite-driven and neglecting the struggle of everyday lives of ordinary citi-
zens and even of triggering open and subtle acts of resistance.’® In their view, the
vision of a rehabilitated nation closed down discussions of how ethnicity shaped
the violence during the Genocide and led to a one-sided acknowledgement of victims
being Tutsi only. Unity and reconciliation were furthermore promoted through the
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legal abandonment of ethnicity from public and political life. In 1999, the Office of
the President stated, ‘traditional value which must be reasserted, reinforced and
taught to all Rwandans is considered to be ‘the basis of future peace and security’*.
Rwandanness was imposed as a strategic tool to foster unity and reconciliation. Ndi
Umunyarwanda means ‘I am Rwandan’, which especially encourages youth to better
understand their heritage. As such, Rwandanness adds to the official government
narrative of colonialism having introduced and made salient ethnicity as a social
and political concept. Critical commentators accuse the Rwandan government of
using Ndi Umunyarwanda as a tool with which to silence critics and political oppo-
nents rather than to educate the younger generation about the country’s history.>¢

As aforementioned, there were two main institutions introduced in order to facil-
itate reconciliation. As a restorative justice instrument, gacaca was supposed to rec-
oncile through its robust truth-finding element and broad community participation.
But perhaps the strongest mandate to foster reconciliation was held by the NURC,**
founded in 1999 by the RPF government as a body fully accountable to parliament.
Its council of commissioners, who act in an advisory function under the guidance of
the chairperson, are all appointed by the president directly. In its activities, the NURC
focuses on civic education and conflict management as well as peacebuilding. In line
with the national unity policy, NURC was established to sensitize the population to
the need for reconciliation and to emphasize (through educational programmes)
shared aspects of history, such as culture and language, and the nation’s historical
oppression under colonial rule, which introduced divisive politics. The audience of
NURC’s activities, however, is not only the broader population but also the govern-
ment, private sector, civil society and the media. Therefore, its primary task is to ‘re-
inforce national unity and reconciliation, denounce and fight against acts, writings
and utterances which are intended to promote any kind of discrimination or intoler-
ance’ (NURC 2007).13® As outlined in their citizen charter of 2008, NURC is strongly
committed to ‘homegrown approaches’, which they foster through ingando (solidarity
camps), itorero ry’igihugu (traditional Rwandan school that instills moral values that
have been modernized to promote unity and truth and work towards Vision 2020),
umuganda (community work in the interest of national reconstruction) and girinka
(one cow per family).” In 2015, NURC found in their Reconciliation Barometer
that the status of reconciliation in Rwanda was at 92.5 percent, that 95.4 percent
trusted in their leaders, 93.7 percent believed in apology and forgiveness, and that
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95.1 percent trusted their fellow citizens.*® These figures show a high level of com-
pliance with the unity and reconciliation strategy and in turn demonstrate the gov-
ernment’s success in introducing social cohesion as a broad societal norm, although
various other factors might have affected this. As alluded to earlier in this section,
some scholars opine that the population has internalized this societal norm out of
fear of repression, denunciation and, at worst, imprisonment.’** Without empirical
evidence for these claims, however, it is difficult to assess the ‘real’ state of reconci-
liation in Rwanda: what is obvious is that the inter-ethnic violence feared and pre-
dicted by many scholars has not occurred, and it is unlikely that it will in the mid
to long-term future. Whether this is because of ‘real’ reconciliation, fear or a felt
duty to forgive, apologize and reconcile must remain an unanswered question.

One of the most recent reconciliation initiatives supported by the government
and under the auspices of the NURC are the so-called reconciliation villages. As of
2019, there were six such villages established by Prison Fellowship Rwanda, a Chris-
tian non-governmental organization. Funding comes mainly from the USA and the
United Nations to promote healing and reconciliation. In the villages, perpetrators,
survivors and their families live together and are financially supported with housing
and school fees. Around 3,000 Rwandans live in these villages.'*? There has not been
any sustained research undertaken into the level of ‘reconciliation’ in these villages
or what their inhabitants think about their lives in these spaces.

According to the author’s own research with survivors®, they are often very
sceptical of the government’s top-down approach of an enforced reconciliation pol-
icy that requires survivors to forgive and reconcile. In many interviews, survivors pre-
ferred to speak about ‘co-existence’ with those who took part in the Genocide and
sometimes even expressed anxiety about living next-door to people who had killed
their family members.'** To some extent, the need at least to share communal spaces
again with alleged perpetrators became virulent when in 2003, by presidential de-
cree, thousands of prisoners were released from prison and returned to their villages.
Hence, survivors were forced to embrace the idea of reconciliation, but there was also
a felt obligation to prevent further violence, which encouraged survivors to embark
on the long and difficult process of coming to terms with the violence inflicted on
them. Blackie and Hitchcott found that in testimonies (translated from the Geno-
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cide Archive Rwanda, see 2.6), Rwandans often named pragmatic reasons to embrace
reconciliation: the government strategy provided them with continuous political sta-
bility and economic development. At times they also cited benefits from taking part
in NURC activities that fostered empathy between survivors and perpetrators. In con-
clusion, reconciliation is a complex and messy reality in Rwanda; it remains contest-
ed by Rwandans and foreign commentators alike.

2.5 Laws Relating to Transitional Justice
2.5.1 Laws Concerning Memorialization

- Law No. 56/2008 of 10/09/2008 Governing Memorial Sites and Cemeteries of Vic-
tims of the Genocide Against the Tutsi in Rwanda.*®

- Law No 15/2016 of 02/05/2016 governing ceremonies to commemorate the Geno-
cide against the Tutsi and the organization and management of memorial sites
for the Genocide against the Tutsi, sets out new rules regarding the management
of memorial sites.

- Presidential Order No. 061/01 of 20/05/2019 determining modalities for consoli-
dation of memorial sites for the Genocide against the Tutsi.

2.5.2 Laws Concerning Reparation

- Law No. 2/1998 of 22 January 1998 Establishing a National Assistance Fund for
the Neediest Victims of Genocide and Massacres Committed in Rwanda Between
1 October 1990 and 31 December 1994.

- Law No. 11/1998 of 1998 Amending and Completing the Law No. 2/1998 of 22 Jan-
uary 1998 Establishing a National Assistance Fund for the Neediest Victims of
Genocide and Massacres Committed in Rwanda Between 1 October 1990 and
31 December 1994.

— Article 14 of the 2003 Rwandan constitution as amended to date provides, ‘the
state shall within the limits of its capacity, take special measures for the welfare
of the survivors who were rendered destitute by genocide against the Tutsi com-
mitted in Rwanda from October 1st, 1990 to December 31st 1994 (...)".

- Law No. 69/2008 of 30/12/2008 Relating to the Establishment of the Fund for the
Support and Assistance to the Survivors of the Tutsi Genocide and other Crimes
Against Humanity committed between 1st October 1990 and 31st December 1994,
and determining its Organisation, Powers and Functioning.

146 The list of laws and regulations is taken from www.refworld.de and accessed 18 Januray 2021,
https://cnlg.gov.rw/index.php?id=115.
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- Law No. 81/2013 of 11 September 2013 establishing the Fund for Support and As-
sistance to the neediest Survivors of the Genocide against the Tutsi Committed
Between 01 October 1990 and 31 December 1994 and Determining its Mission,
Powers, Organisation and Functioning, OG. No. 45 of 11 November 2013.

2.5.3 Laws Concerning Criminal Prosecution

— Law No. 16/1997 of 26 December 1997 Modifying the Law No. 9/1996 of 8 Septem-
ber 1996 Relating to Provisional Modifications to the Criminal Procedure Code.

- Organic Law No. 08/1996 of 31 August 1996 on the Organization of Prosecutions
for Offenses constituting the Crime of Genocide or Crimes Against Humanity
committed since 1 October 1990.

- Law No. 33/2003 of 2003 Repressing the Crime of Genocide, Crimes Against Hu-
manity and War Crimes of 6 September 2003.

- Law No. 13/2004 Relating to the Code of Criminal Procedure.

- Organic Law No. 40/2000 of 26 January 2001 Setting Up ‘Gacaca Jurisdictions”
and Organising Prosecutions for Offences Constituting the Crime of Genocide
or Crimes Against Humanity, Committed Between October 1, 1990 and December
31, 1994.

- Organic Law No. 33/2001 of 2001 Modifying and Completing Organic Law No. 40/
2000 of 26 January 2001.

- Organic Law No. 16/2004 of 19/6/2004 Establishing the Organisation, Compe-
tence and Functioning of Gacaca Courts Charged with Prosecuting and Trying
the Perpetrators of the Crime of Genocide and Other Crimes Against Humanity,
Committed Between October 1, 1990 and December 31, 1994.

- Organic Law No. 28/2006 of 27/06/2006 Modifying and Complementing Organic
Law No. 16/2004 of 19/06/2004 Establishing the Organisation, Competence and
Functioning of Gacaca Courts Charged with Prosecuting and Trying the Perpetra-
tors of the Crime of Genocide and Other Crimes Against Humanity, Committed
Between October 1, 1990 and December 31, 1994.

— Organic Law No. 10/2007 of 01/03/2007 amending Organic Law of 2004.

- Organic Law No 11/2007 of 16/03/2007 concerning the Transfer of Cases to the
Republic of Rwanda from the International Criminal Tribunal for Rwanda and
from Other States.

- Organic Law No. 13/2008 of 19/05/2008 amending previous Organic Laws.

- Organic Law No. 04/2012/0OL terminating Gacaca Courts and determining Mech-
anisms for solving Issues which were under their Jurisdiction, adopted on 15.
June 2012.
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2.5.4 Laws Concerning Transitional Justice Institutions

- Law No. 03/99 of 12/03/1999 establishing the National Unity and Reconciliation
Commission, O.G. No. 6 of 15/03/1999.

- Law No. 04/99 of 12/03/1999 establishing the National Commission of Human
Rights, 0.G. No. 6 of 15/03/1999.

- Law No. 09/2007 of 16/02/2007 on the Attributions, Organisation and Function-
ing of the National Commission for the Fight Against Genocide.

2.5.5 Others

- Law No. 18/2008 of 23/07/2008 relating to the punishment of the crime of geno-
cide ideology that defines genocide ideology and sets out specific penalties.

— Law No. 47/2001 of 18/12/2001 on Prevention, Suppression and Punishment of the
Crimes of Discrimination and Sectarianism which effectively builds the founda-
tion on which ‘divisionism’ is invoked for which no specific law exists.

- Law No. 02/2013 on regulating media (Media law) adopted 11 March 2013.

- Law No. 41/2013 of 16/06/2013 establishing the National Itorero Commission and
determining its mission, organisation and functioning.

2.6 Access to Files

Archives are an important cornerstone in the fight against impunity after mass atroc-
ity and genocide, as outlined in the updated set of UN principles of 2005 for the pro-
tection and promotion of human rights through action to combat impunity, also re-
ferred to as the Joinet (after former UN Special Rapporteur Louis Joinet) / Orentlicher
Principles (named after Diane Orentlicher who updated the principles; E/CN.4/2005/
102/Add.1)."*" According to ‘The Right to Know’, access to archives is especially high-
lighted as a means for a society to be informed about its own history and for victims
and kin of victims to know about the injustices that occurred.'® In a recent report of
2020 by the UN special rapporteur on the promotion of truth, justice, reparation and
guarantees of non-recurrence, access to archives was marked as a crucial step in
reaching justice and in satisfying the right of victims to know the truth of what hap-
pened (A/HRC/45/45).14°

Several institutions within and outside of Rwanda have collected files detailing
specific aspects of the 1994 Genocide: (1) ICTR archive (2) gacaca archive (3) Geno-
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cide Archive Rwanda (GAR) (4) the Shoah Archive. However, access to those files is
regulated by each body individually, and especially the gacaca archive is not easily
accessible either from within and from outside of Rwanda. Together these archives
offer a rich and comprehensive account of the Genocide from various perspectives.

2.6.1 The ICTR Archive

The most extensive archive is the ICTR archive, which has thousands of metres of re-
cords and more than 3 petabytes of digital records including photographs, audio files
and video files. The majority of files are accessible online through a database which
allows a keyword and search for specific cases. Records include audio files as well as
objects (see e.g. ICTR online exhibition ‘Glimpse into the Archives’).”*® Many files
were redacted so as to protect the identity of witnesses. Many files, however, are
not accessible online but can be viewed upon request on-site in Arusha at the
MICT headquarters. The UN built a state-of-the-art building to allow for a safe hold-
ing environment for the archives.

Similar to the holdings of the ICTR’s sister tribunal, the ICTY, there was and still
is an ongoing debate about the custodianship of the archive. The Rwandan govern-
ment requested the return of the documents to Rwanda and claims that they are the
heritage of the Rwandan people, whilst the UN declared the ICTR archive the heritage
of humanity and has refused to return any of the data to the Rwandan state out of
fear that the government will restrict access to the archive.

2.6.2 The gacaca Archive

The gacaca archive is the most extensive local record of the Genocide. Due to the na-
ture of the courts, it provides a very different narrative of the Genocide compared to
the ICTR archive. All proceedings were recorded in writing, and trials include a list of
victims, property stolen, injuries inflicted on survivors and/or dead bodies and the
testimonies of defendants and witnesses. However, the decision-making of how
the bench decided on a judgement was not noted. The archive’s custodian is the
CNLG, which regulates the access policy, something that is not formulated in any of-
ficial document. It is only possible to get access through a lengthy permissions pro-
cess, and some cases, such as those involving rape cases, are not accessible for in-
ternational researchers or historians, at least momentarily. However, the proclaimed
aim of the archive is to make past events accessible to the wider population and in
particular to victims. In practice, though, access has not been provided to these pop-
ulation groups. Access for national researchers is given, however, and does not re-
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quire a lengthy permission process. The gacaca archive is also used internationally
for evidencing asylum claims brought forward by Rwandans abroad.

The archive is well protected, housed in a police station after a grenade attack in
the 2000s. The Aegis Trust has been commissioned to catalogue and digitize the re-
cords. As of 2018, the process was not yet complete. The Aegis Trust is supported in
its endeavour by the Dutch research organization NIOD, King’s College London and
the Shoah Foundation Centre at the University of Southern California, which offer
training workshops and advise on international standards of cataloguing and digiti-
zation practices.

2.6.3 The Genocide Archive Rwanda

The GAR is a comprehensive collection of survivor testimonies gathered after the
Genocide to specifically document the journey of survivors, but they also collected
perpetrator testimonies and preserved the testimonies of elders; the collection is sup-
ported by IBUKA. Their interview methodology follows an oral history approach so
that viewers and listeners are also informed about the socio-political context before,
during and after the Genocide. It is run by the Aegis Trust and housed at the Kigali
Genocide Memorial Centre (KGM). It was established in 2010. The majority of the in-
terviews are accessible online to the wider national and international public, al-
though many interviews were not translated from Kinyarwanda. As part of the ar-
chive, the team - mainly consisting of Genocide survivors themselves — also
preserves photographs of those who perished during the killings. These photographs
are often given to the archive by surviving family members in order to preserve the
memory of the dead. More recently, the archive has substantially extended its website
to include testimonies of perpetrators, some recorded at gacaca, and those of rescu-
ers. In addition, they built an interactive online map of genocide memorials that of-
fers geographical location and a brief history of the place.

2.6.4 USC Shoah Foundation Visual History Archive

The Visual History Archive has in close cooperation with the Genocide Archive Rwan-
da collected a further 86 audio-visual testimonies of survivors and witnesses of the
1994 Genocide.™ It is to date the largest archive containing survivor testimonies out-
side of Rwanda. The Foundation furthermore supports the digitization and preserva-
tion of the gacaca files.

151 The Visual History Archive covers diverse mass atrocities and genocides globally, including
those in Cambodia, Armenia, Guatemala and ongoing conflicts in the Central African Republic,
South Sudan and the violence against the Rohingya.
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2.7 Memorial Sites

As recently as 2020, the UN Special Rapporteur on the promotion of truth, justice,
reparation and guarantees of non-recurrence issued a report on the pillars of transi-
tional justice emphasizing memorialization as a crucial aspect of any transition pro-
cess and suggested adding memorialization as the fifth pillar (alongside the right to
truth, the right to justice, the right to non-recurrence, the right to know; see section
2.6). Memorialization concerns the establishment of memorials, commemorative
events, renaming of buildings, streets etc. and the introduction of history textbooks,
as well as the preservation of the documentation of abuses and archival material.
Furthermore, memorialization can be understood as symbolic reparation® for vic-
tims, as it honours the dead and keeps the memory of the injustices experienced
alive.’

2.7.1 National Memorials

Rwanda has undertaken all of these memorialization measures (as discussed in dif-
ferent sections in this report) but has perhaps put most emphasis on the establish-
ment of genocide memorials. These were, however, never framed around symbolic
reparation and are not seen as such by survivors, either. Today, around 243 memori-
als exist in Rwanda, although this number is in constant flux due to the dislocation
of some memorials on the cell level and their (combined) re-location at the district
level. Law No. 56 sets out that a memorial site includes mass graves, is dedicated
to the memory of the Genocide and further delineates the specificities of national
memorials, of which today eight exist in total. These national memorials have an ele-
vated significance because of either a particularly high number of victims killed, par-
ticularly gruesome massacres or because they have historically been sites of persecu-
tion. These are

- Kigali Genocide Memorial

— Bisesero Memorial

- Nyanze Memorial

— Ntarama Memorial

— Nyamata Memorial

— Nyarabuye Memorial

152 Legally symbolic reparations fall under satisfaction; see section 2.3. Whilst in Rwanda courts
have not ordered any satisfaction measures, the symbolism of the memorials, their sheer number
and the acknowledgement of the past that come with the commemoration are a steady reminder
of the violent past.

153 Julia Viebach, ‘Principle 3: The duty to preserve memory,” in The United Nations Principles to
Combat Impunity: A Commentary, ed. Frank Haldemann and Thomas Unger (Oxford: Oxford Univer-
sity Press, 2018).
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- Nyange Memorial
—  Murambi Memorial.

These national memorials, but also most other memorials in Rwanda, are ‘authentic’
places where massacres were carried out. They therefore narrativize a powerful trau-
matic story that conveys the horrors of the 1994 events. The memorials Nyamata and
Ntarama in the Bugesera district, near Kigali, for instance, are churches where thou-
sands of Tutsi were killed. The inside of the Nyamata church is still covered in the
blood of the many victims, and clothes were laid out all over the church benches
to give the onlooker an idea of the sheer quantity of individuals killed at the site,
and ultimately their absence. The Nyamata church has several crypts where thou-
sands of remains are housed and which are accessible to visitors. The nearby smaller
Ntarama church displays clothes, personal belongings as well as skulls and bones,
but in addition features a small garden and a wall of names which is still incomplete.
Some adjunct buildings to the smaller church were left in the violent disarray in
which they were found after the massacres, which underlines the authenticity of
the place and creates a feeling of intimacy to both the violence and the victims.
The national memorials are gated buildings that comprise a collection of textiles, ar-
tifacts and human remains that shall bear witness — through the careful curation of
these materials — to victimhood, the dead, the scale of violence and stand as evi-
dence of the Genocide. An interpretation of the events that took place is given by
staff, who are often survivors from these sites themselves. More recently, however,
the staff of national memorials has been replaced by staff from the CNLG,™*
which was established in 2007. The CNLG is mandated to coordinate commemorative
activities, oversee the memorials on the national level, educate and research about
the Genocide, and has become more recently the custodian of the gacaca archive
after the national gacaca commission was closed. The national memorial sites are
mainly funded by the state, which receives in turn funding from international donors
to preserve the sites and technical support from selected partners that advise on the
preservation of textiles and the forensic analysis of human remains.™*

Two national memorials stand out in design and authenticity: the Kigali Geno-
cide Memorial and Murambi in the Southern Province. The KGM was founded in
2004 with the financial help of Western donors, including the Israeli government,
and with the technical expertise of Aegis Trust (see section 2.9 on commemorative
events), a UK-based charity that runs the Nottingham Holocaust Museum. The
KGM features permanent exhibitions on the Genocide, including one on children
which narrates the fates of little ones (even babies and toddlers) who were killed dur-
ing the Genocide. The exhibition follows a linear narrative that fits into the govern-

154 Accessed 15 January 2021, https://cnlg.gov.rw/index.php?id=2.
155 Randall Mason, ‘Conserving Rwandan Genocide Memorials,” The Journal of Preservation Technol-
ogy 50(2/3) (2019): 17-26.
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ment’s meta-narrative of how the division in Rwanda was created by the colonists,
was further fostered by ‘bad governance’ and finally resulted in the explosion of mur-
derous violence in 1994. It also features some panels on the rescuers, however. The
museum displays clothes, and one room features some skulls and bones in glass vit-
rines. In another room visitors can listen to the stories of genocide survivors, some of
whom work at the memorial. The beautiful memorial gardens house the remains of
approximately 200,000 Genocide victims and a wall of names which has not been
completed yet. The KGM has more recently expanded and now houses a peacebuild-
ing training centre and a small amphitheatre where plays and poetry are performed.
The KGM follows the global model of ‘memorial museums’, with a strong imperative
of ‘never again’.»*®

The Murambi Memorial is located in the Southern Province near Huye (formerly
Butare), the second biggest city in the country; it was created in 1995. Around 50,000
people who had sought refuge there were murdered in the polytechnic school (which
never opened its doors) within only a couple of days. The victims were hastily buried
in mass graves in the school compound. Today, around 800 of these victims’ bodies
are on ‘display’ in the classrooms of the school — often still in the exact posture they
were killed. The main school building houses an exhibition that details the official
narrative of the Genocide but which also narrates the history of the region and the
particularities of the killings in that place. Its opening was delayed because of a dis-
agreement as to the specific narrative of the exhibition, and some donors withdrew
their financial support. However, the exhibition finally opened in 2011 and is an im-
portant addition to the display of the remains, as it contextualizes the violence for
visitors. In the long-term, however, the CNLG plans to drastically reduce the number
of remains and to put only very few of them in glass coffins, integrated into the main
exhibition. Currently, the CNLG together with international partners is undertaking
forensic examination of the remains in order to discover how they were murdered.

2.7.2 Local Memorials

Whilst the national memorials are directed to an international audience (in particu-
lar KGM and Murambi), the much smaller local memorials honour the dead and
stand as a stark local reminder of the horrors of 1994. These memorials are often
managed by survivors themselves in cooperation with local authorities. They do
not follow specific designs or global norms of how to memorialize human rights vi-
olations. Despite Law No. 56, which only mandates national memorials to display
human remains, many local memorials display remains in various and creative
ways. At Kaduha, for instance, the remains are housed in glass coffins and the me-

156 Paul Williams, Memorial Museums: The Global Rush to Commemorate Atrocities (Oxford: Berg,
2007).
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morial building is surrounded by a flower beds that cover the mass graves. They are
intimate spaces where the world of the living meets the world of the ancestors and
where communication between those worlds can take place.”®” Many of these memo-
rials are funded through private donations, which makes their long-term preservation
a real concern for survivors. The government’s plan to significantly reduce the num-
ber of memorials by exhuming and relocating genocide victims to district memorials
is problematic because it closes the space for such local memorials to function as
sites of mourning and reflection. IBUKA is especially involved in these local memo-
rials and is dedicated to the preservation of the memory of the Genocide. In conver-
sations with the association, they revealed plans to install plaques for roadblocks
that were erected across the country in 1994, where many people were killed, and
they discussed funding for building a memorial to the victims who were killed in
the swamps of Bugesera (near the Ntarama Memorial). It seems unrealistic that in
the current climate and without donor support such plans will be realized in the
near future.

2.7.3 Memorials from a Survivors’ Perspective

Rwanda’s particular way of memorializing the dead has been heavily critiqued by
scholars and presented as a ‘spectacle of bones’’® that supports a dominant,
state-controlled performance of, fixation upon and reinterpretation of the past.'*
It is clearly not without controversy, and there have been contestations within Rwan-
da, too, as to how the dead should be remembered and for what purpose. After the
Genocide, it was first and foremost survivors who decided how to commemorate their
dead and to do so at authentic sites. At the Murambi Memorial, the idea to display
lime-powdered bodies originates from survivors who founded the survivor organiza-
tion ‘Amagaju’ in 1995; they lobbied to preserve ‘facts for history’.**® The display of
human remains was later co-opted by the state and embedded in its attempt to create
a single meta-narrative partially based on remains as ‘evidence’ or ‘proof’ of geno-
cide.*s

Some survivors, ‘care-takers’'®?, have pledged their lives to the care of these dead
at the memorial sites, and in particular local memorials. Research has shown that

157 Viebach, ‘Mediating “absence-presence” at Rwanda’s genocide memorials’.

158 Sara Guyer, ‘Rwanda’s Bones,” Boundary 2 36(2) (2009): 155 -175.

159 Timothy Longman, Memory and Justice in Post-Genocide Rwanda (Cambridge: Cambridge Univer-
sity Press, 2017).

160 Viebach, ‘Mediating “absence-presence” at Rwanda’s genocide memorials’, 240.

161 However, this is also a view often stated by survivors working at the memorials (Viebach 2019).
162 Julia Viebach, ‘Aletheia and the Making of the World: Inner and Outer Dimensions of Memorials
in Rwanda,” in: Memorials in Times of Transition, ed. Susanne Buckley-Zistel and Stefanie Schaefer
(Antwerp: Intersentia, 2014).
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human remains have an ‘affective force’ that brings survivors closer to their loved
ones. The memorials constitute a ‘place-bound proximity’ to the dead and open up
communication to dead loved ones; they are material places where survivors can
mourn and honour their deceased loved ones.®®

2.8 Commemorative Events

The annual commemoration period in Rwanda lasts from April to July, with 7 April
marking the opening and 4 July, ‘liberation day’, the end. The origin of this commem-
orative period lies in a number of initiatives by survivor associations, in particular
the umbrella survivor organization IBUKA. Immediately following the Genocide, it
was primarily small-scale, self-reliant initiatives that were dedicated to the memory
of the dead (personal interview, January 2013). Only since about 1998 has there been
a national mourning period with corresponding events. The official commemoration
week on a national level takes place from 7 April to 13 April only.*** During the night
of 6 April to 7 April 1994, the presidential airplane carrying then President Juvenal
Habyarimana aboard was shot down, marking the beginning of the Genocide,
which started immediately after the plane crash. The dates of the national mourning
period play a significant role: commemoration events largely take place at the orig-
inal sites on the respective/calendric days of a given massacre. However, at the na-
tional level the opening and closing events constitute an exception. Traditionally, the
mourning period is opened by President Kagame and his wife igniting the ‘eternal
flame*® at the Kigali Genocide Memorial Centre. The ignition of the ‘eternal
flame’ is a performative act that signifies hope and a better future. The light of the
flame must be seen against its referential frame: darkness. In conversations with sur-
vivors, but also in famous commemoration songs and the memorial museum exhibi-
tions at KGM and Murambi, the Genocide is referred to as the ‘time of darkness’. But
the flame also implies a political connotation rooted in the foundation myth of the
Rwandan nation during the feudal system under the mwami king.*® Here, the
flame signifies an eternal life that is equated with the eternity of the nation. During
commemoration the flame symbolizes this foundation myth of the nation, which is

163 Julia Viebach, ‘Of other times: Temporality, memory and trauma in post-genocide Rwanda,’ In-
ternational Review of Victimology 25(3) (2019): 277-301; Viebach, ‘Mediating “absence-presence” at
Rwanda’s genocide memorials’.

164 Since 2008, the national mourning period takes place every year under a new theme. In 2012 the
theme was ‘We learn from our history for a better tomorrow’. In 2013, the commemoration ceremony’s
title was ‘Striving for Self-Reliance’.

165 This flame burns continually until the end of the mourning period, but not so during the remain-
der of the year. A similar flame, the Flame of Hope, is ignited during the commemoration ceremonies
at the Nyaza memorial, which was established at IBUKA’s head quarter in 2012.

166 Personal interview, Kigali, February 2012.
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deeply embedded in the national discourse of a new-born united Rwanda after the
Genocide.

Since the 2014 commemoration there have been several changes with regard to
the number and type of activities planned by state actors, which will be outlined
below. Whilst the ignition of the flame still marks the beginning of the mourning pe-
riod, several new activities such as the ‘walk of remembrance’, and especially a
strong online presence that reaches a global audience, have been added. The com-
memoration has proven to be open to change over the last couple of years, mainly
due to some new actors involved (described below) and an increasingly global out-
look.

Amahoro Stadium Opening Ceremony: After the ignition of the flame, the
country’s official and largest mourning event takes place at Kigali’s Amahoro Stadi-
um. The stadium’s history bears a connection to the genocide as well: throughout the
Genocide, the Amahoro Stadium was used by the remaining UN troop contingents
(UNAMIR) as a safe haven. During the commemoration event, President Kagame
and other leading politicians give memorial speeches, highlighting in particular
the international community’s responsibility for the Genocide, as well as national
progress made to date regarding economic development, reconciliation and coming
to terms with the past.’® Furthermore, since 2012 the so-called ‘walk of remem-
brance’ takes place in the afternoon of April 7, followed by a night vigil at the Ama-
horo stadium. The ‘walk of remembrance’ is led by President Kagame and takes the
crowd from the Parliament to the Amahoro Stadium. During the night, vigil plays and
commemoration songs are performed, accompanied by the lighting of candles and a
large fire. The 2014 commemoration saw the performance of a theatre play that
sparked many instances of PTSD among survivors in the stadium audience. General-
ly, trauma is a huge concern during commemoration. For instance, at the 2012 open-
ing ceremony at the Amahoro stadium alone there were 377 cases of trauma; overall,
at the 2012 events at the Amahoro stadium, in Nyamirambo, Nyanza, Rebero and Gi-
sozi there were 613 trauma cases, in 2005, 627 such cases were registered.'®®

The 25th commemoration in 2019 was for the first time not held in the stadium
but in Kigali’s prestigious Convention Centre and was directed to an international
and elite audience rather than the Rwandan population and survivors.

167 Attendance on April 7, 2012, speeches by Paul Kagame in 2008, 2009, 2010, 2011, 2012, accessed
15 January 2021, https://www.paulkagame.com/speeches/.

168 Gishoma and Brackelaire, cited in Rachel Ibreck, ‘The Time of Mourning: The Politics of Com-
memorating the Tutsi Genocide in Rwanda,” in Public Memory, Public Media, and the Politics of Jus-
tice, ed. Philip Lee and Pradip Thomas, (London: Palgrave Macmillan, 2012): 98 -121, 112. See also
Freddy Muhanga, 04.12.2012 GIZ-ZFD regional conference. Kibuye based on data by the Rwandan
Ministry of Health.
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Rebero Closing Ceremony: The closing event of the national mourning week
takes place at the Rebero'®® memorial site in Kigali. It is only open to senior figures
in politics and society at large.””® At this ceremony politicians give speeches, in
which they point to the heroic traits of those murdered in 1994 as a model for
civil courage and a future against violence.'* As is the case with the political
speeches, the commemoration ceremonies are deeply ritualized, performative, and
symbolic.

2.8.1 Memory-entrepreneurs

There are several key actors in the commemoration of the 1994 Genocide in Rwanda.
Such actors have been described by the scholar Jelin as ‘memory-entrepreneurs’’%:
actors who seek to define and advance memory (or their version thereof) in the (glob-
al) public sphere. The Ministry for Sports and Culture was the official government
body involved in the organization (in collaboration with survivor associations) of
the commemoration ceremonies before the establishment of the CNLG. There are

the following memory-entrepreneurs: 1) survivor associations, especially IBUKA 2)

CNLG 3) Aegis Trust.

1) Survivors have a prominent role in the memory-making process in Rwanda:*’? in-
itiatives to build memorials and to organize commemoration on the local level
are one part of survivors’ and in particular IBUKA’s commitment to memory
and justice after the Genocide. Before the state’s involvement (some would
speak of the co-opting of the commemoration by the state, see below), survivors
organized their own commemorative ceremonies and searched for and buried
bodies. IBUKA was successful in lobbying for the change of commemoration
dates from 1-7 April to 7-12 April and has from the very beginning committed
a hundred days of mourning to honour their loved ones*, whereas the state of-
ficially commemorates only for those seven days.'”

2) The second local memory entrepreneur and national body is the Commission
for the Fight Against Genocide, inaugurated in 2007. The 2003 Rwanda consti-
tution made provisions for such a commission under Article 179, but it took sev-

169 Politicians who were murdered during the genocide are buried there; in particular, at the begin-
ning of the Genocide approximately 200,000 moderate politicians, journalists and other leading fig-
ures who had previously stood up to the regime.

170 An invitation is required to attend the ceremony.

171 Field notes commemoration Rebero, 13.04.2012.

172 Elisabeth Jelin, State Repression and the Labors of Memory (Minnesota: University of Minnesota
Press, 2003).

173 Viebach, ‘Mediating “absence-presence” at Rwanda’s genocide memorials’.

174 Personal interview January 2013.

175 Kwibuka, however, has taken on survivors’ demands, given that IBUKA is part of it and has ex-
tended its coverage of commemoration activities up until the beginning of July.
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eral years for the commission to take up its work. The commission’s mission is to
prevent genocide, fight against genocide ideology, conduct research on the gen-
ocide and tackle its consequences. Furthermore, it advocates for the cause of
genocide survivors nationally and abroad and is responsible for planning and
coordinating all activities related to genocide commemoration (RC Art. 179,
para. 1-4, 32). The CNLG has therefore been entrusted to manage the national
memorials throughout the country in consultation with IBUKA. They have also
established a genocide research and documentation centre. Although the
CNLG is on paper an independent national organ, it clearly has the mission to
promote the government’s ambitions related to memorialization and to promote
its hegemonic meta-narrative of the past. Over the last couple of years, the com-
mission has increasingly collaborated with international actors in the organiza-
tion of the national commemoration.

There has been an increasing interest on the part of international actors to en-
gage in commemoration practices in the field of peacebuilding and peace edu-
cation more generally. Aegis Trust is one such organization in the ‘memory busi-
ness who can offer a material template for remembering’ and who ‘often move in
to at least partially construct and run them [memorials]’*’®. The motivation to en-
gage in memorialization is often the prescriptive idea of promoting reconciliation
and contributing to genocide prevention. Aegis is a UK-based organization that
has specialized in Holocaust memory, genocide prevention and peace education.
It was founded by Dr James Smith in response to the Kosovo crisis.'”” Aegis runs
the National Holocaust Museum Centre in the UK and has used it as a template
to build the Kigali Genocide Memorial Centre.

Since the 20th commemoration in 2014, these actors have merged into Kwibuka'’®,
which combines traditional features of Rwandan Genocide commemoration with a
globalized vison of the commemoration of human rights violations, so that some-
thing new and distinct has emerged. Part of these new features is an increased online
presence enabled by social media and website activities, for example. Emphasis is
put especially on reaching a diffuse global audience to spread the message of
‘never again’, which in turn transforms the Genocide into an atrocity that concerns
all of humanity.

176 Johanna Mannergren Selimovic, ‘Making peace, making memory: peacebuilding and politics of
remembrance at memorials of mass atrocities,” Peacebuilding 1(3) (2013): 340.

177 Accessed 24 May 2017, https://www.holocaust.org.uk/our-history, ed. https://www.nationalholo
caustcentre.net/our-history.

178 Julia Viebach, unpublished manuscript.
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2.8.2 Commemoration on the local level

Further commemoration events at different massacre sites throughout the country
take place during this national week of mourning. However, many ceremonies are
held until July, depending on the calendric date the massacres took place. In contrast
to many of the national commemoration ceremonies, these are held at the sites (now
often memorial sites) where the massacres took place. At Ntarama, survivors and
next of kin of Genocide victims take part in a solemn march to the swamp lands
where so many Tutsi were hunted down and brutally killed in 1994.*”° The march
honours especially those whose bodies were never retrieved from the swampland;
according to local estimates, thousands of bodies are hidden in the swamps of Bu-
gesera. The majority of local commemoration events are organized by IBUKA and
local authorities. The population is expected to attend those ceremonies; they are
not directed towards an international audience. They are highly symbolic due to
the burials that take place as part of the ceremony. Today, remains of genocide vic-
tims are still being discovered, which are usually buried during commemoration ce-
remonies. As part of the localized commemoration, night vigils take place that mirror
customary funerary rites, when the deceased was conventionally accompanied to the
world of the ancestors by family members and friends.*®® Night vigils are an oppor-
tunity for survivors to tell their stories in an informal setting that allows them to nar-
rate their experience outside of the structured testimony-giving during the official
commemoration ceremonies. In some instances, the night vigils are joined by perpe-
trators who have confessed their crimes and those in the community who want to
show their support to survivors.

2.8.3 Importance of commemoration for survivors

The time of mourning is an incredibly significant but also difficult time for survivors
in Rwanda. The way the state has decided to commemorate the Genocide has led to
difficulties for survivors in finding a space outside the prescribed discourse of unity
and reconciliation and politically-laden ceremonies to honour their dead loved ones.
The decision to show images and even short videos of the Genocide during earlier
commemoration ceremonies has led to an outcry by survivors due to the stark in-
crease of trauma cases and mental health issues. IBUKA and other survivor associ-
ations have lobbied for a more ‘sensitive’ approach regarding trauma during com-
memoration time. In the meantime, the state has improved and increased mental
health services to support survivors. Commemoration is a time where survivors’

179 See for a detailed description of the hunt of Tutsi in the Bugesera swampland Jean Hatzfeld, Life
Laid Bare: The Survivors in Rwanda Speak (New York, NY: Other Press, 2007).

180 Cf. Déogratias Bagilishya, ‘Mourning and Recovery from Trauma: In Rwanda, Tears Flow With-
in,” Transcultural Psychiatry 37(3) (2000).
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plight can be publicly acknowledged within their communities; it also opens up
space to give testimony before the community and to share the experienced pain.
Commemoration therefore constitutes for many survivors a form of ‘memory-jus-

tice’, 181

2.8.4 The politics of commemoration

Many commentators have stated that the memorialization of the Genocide is a key
political instrument of the RPF government in its pursuit of power. Vidal, for exam-
ple, argues that the RPF instrumentalized the genocide commemoration for the pur-
suit of power and to uphold law and order in the country.’® Similar claims are made
by de Lame, who concludes that annual commemoration of the Genocide is put cen-
tre stage in its nation-building project and its attempt to construct a national identity
as ‘Rwandans’.’®® Another strand of the literature has put forward a similar critique
aimed at the RPF’s attempts to construct a unified Rwanda by abandoning ethnic
identities. This work contests the notion of a unified Rwanda and points out that
the commemoration ceremonies exclude Hutu who were killed during the civil war
in whose wake the Genocide was committed.'®* In particular, Lemarchand makes a
strong case for these excluding patterns of commemoration, which he couches in
a framework of ‘thwarted and manipulated’ memory.’®® However, such views tend
to neglect the agency of ordinary Rwandans and survivors in particular to shape
their own remembrance and meaning-making processes alongside and underneath
this broader politics of commemoration.!%®

181 Julia Viebach, ‘Aletheia and the Making of the World: Inner and Outer Dimensions of Memorials
in Rwanda,” in Memorials in Times of Transition, ed. Susanne Buckley-Zistel and Stefanie Schaefer
(Antwerp: Intersentia, 2014): 69 —96.

182 Claudine Vidal, ‘Les commémorations du génocide au Rwanda,” Temps Modernes 56(613) (2001):
1-46.

183 Danielle De Lame, Une colline entre mille: Transformations et blocages du Rwanda rural (Tervu-
ren: Musée Royal de I’Afrique Centrale, 1996).

184 Susanne Buckley-Zistel, ‘Remembering to Forget: Chosen Amnesia as Strategy for Local Co-Ex-
istence in Post-Genocide Rwanda,” Africa. The Journal of the International African Institute 76(2)
(2006): 131-150; Anna-Maria Brandstetter, ‘Contested Pasts: The Politics of Remembrance in Post-
Genocide Rwanda,” in The Ortelius Lecture, edited by Netherlands Institute for Advanced Studies
in the Humanities and Social Sciences (University of Antwerp: Wassenaar, 2010).

185 Rene Lemarchand, The Dynamics of Violence in Central Africa (Philadelphia: University of Penn-
sylvania Press, 2009).

186 Viebach, ‘Mediating “absence-presence” at Rwanda’s genocide memorials.’
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2.9 Transitional Justice Institutions

This section will return to the transitional justice institutions outlined in section 2.2/
2.7 with a focus on the assessment of their functioning and their legacy. Especially (1)
gacaca (2) ICTR (3) memorials.

2.9.1 Gacaca’s Contested Legacy

The literature on Rwanda’s gacaca courts has mushroomed over the last two decades
and offers rich insights into the courts’ workings, the state’s co-optation and the per-
spectives of ordinary citizens on this ‘traditional’ transitional justice mechanism. Ac-
cordingly, diverse and contested is the assessment of gacaca’s success depending on
whether scholars focus on the state, legal provisions or an anthropological perspec-
tive that contextualizes state intervention, legal shortcomings and the social em-
beddedness of the courts.

The government perceives gacaca as a full success, stating that ‘the courts are
credited with laying the foundation for peace, reconciliation and unity in Rwanda’.
Assessed against its objectives of reaching justice and reconciliation, this perspective
is credible, particularly when read together with the NURC’s Reconciliation Barome-
ter findings (see section 2.4) and compared to the large number of speedy trials ga-
caca enabled. However, this view lacks an in-depth and critical assessment of gaca-
ca’s legal underpinnings and societal implications.

Assessment of legal provisions: gacaca has been especially criticized from a
human rights perspective. Many NGOs such as Human Rights Watch, Penal Interna-
tional and Amnesty International have doubted gacaca’s fair trial standards and the
right to defence. They accuse the government of sacrificing justice (especially the
rights of the defendant) in favour of expedited trials through the transformation of
the customary gacaca into a ‘more formal, state-run juridical apparatus’.’® HRW fur-
ther states that the infringement of the right to a lawyer was merely based on the fact
that the government wanted to speed up the trials (ibid.). Ultimately these critiques
fail to acknowledge gacaca as a hybrid model of criminal prosecution that entails re-
storative justice elements which include the lack of legal representatives as a corner-
stone. Moreover, as a (semi-)restorative justice institution, gacaca did not solely
focus on punishment of perpetrators, but was flexible enough to take into account
locally defined objects such as community participation. Human rights reports
claim, however, that gacaca was ‘mob justice’ (rather than community justice) and
therefore failed to apply core and minimal human rights standards such as the im-
partiality of the justice system; these reports paint a picture of gacaca as a ‘story

187 Justice Compromised, 17, accessed 28 January 2021, https://www.hrw.org/sites/default/files/re
ports/rwanda0511_cases.pdf.
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of stagnation and radical exclusion’.’®® Like many other commentators, international
human rights organizations have critiqued gacaca’s ‘selective justice’ in terms of the
vacuum left in the prosecution of crimes committed by the RPF. Human Rights Watch
and Amnesty International conclude that gacaca was at best a mixed success, since
it failed to ensure important safeguards against violation of due process and to
prompt the government to ‘correct the grave injustices that have occurred through
this process’.*®® They acknowledge, however, that gacaca contributed to truth-telling
and ended the cycle of impunity that had dominated Rwandan legal and political
structures since the Hutu ‘social revolution’. As Clark writes, ‘much criticism reflects
legal rigidity towards the unprecedented challenges confronting post-genocide
Rwanda - and a limited understanding of the aims of the community courts. Gacaca
was inevitably imperfect, but also highly ambitious and innovative’.'*®

In terms of delivering judgements and perhaps even rendering (legal) ‘justice’,
gacaca can be seen as a success. As indicated above, more than one million cases
were tried before gacaca, whereas the ICTR only tried 90 cases. In comparison
with the ICTR, gacaca cost about 400 million US dollars, the ICTR more than 1 billion
US dollars. Many cases ended in acquittals or sentences were served as community
work, so that the backlog of genocide cases in the prisons could be tackled and
funds released for reconstruction purposes (ibid.). Moreover, gacaca individualized
criminal individuality — one of the main objectives of international criminal justice
(see below) — and ended decades of festering impunity. Fighting impunity is a
major aim of transitional justice and has been codified in soft law on the internation-
al level in the Orentlicher Principles (see section 2.6). Contrary to the ICTR, gacaca
tried planners and low-level perpetrators so that defendants were equal in status be-
fore the courts. The 2008 revision of the OL enabled gacaca to try former majors and
prefects in the very spaces they had exercised their power and control over the pop-
ulation. Impunity was therefore combatted with regard to low and high-level perpe-
trators.

Assessment of societal impact

The choice to apply a community-based justice system after the Genocide reflects the
government’s scepticism towards war crimes tribunals such as the ICTR and empha-
sizes the need to embed (any form of) justice efforts in a broader societal context of
psychological healing, reconciliation and truth-telling. Therefore, it is crucial to take

188 Benjamin Thorne and Julia Viebach, ‘Human Rights Reporting on Rwanda’s Gacaca Courts: A
Story of Stagnation and Failure,” in Rwanda since 1994: Stories of Change, ed. Hannah Grayson
and Nicki Hitchcott, 41- 62 (Liverpool: Liverpool University Press, 2019), 42.

189 Justice Compromised, 125, accessed 28 January 2021, https://www.hrw.org/sites/default/files/re
ports/rwanda0511_cases.pdf.

190 How Rwanda Judged its Genocide, accessed 28 January 2021, https://www.africaresearchin
stitute.org/newsite/publications/how-rwanda-judged-its-genocide-new/.
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into account the societal context in which gacaca operated. It is also important to
note that gacaca was not a homogenous system but played out very differently ac-
cording to communities’ histories, inter-communal relationships, willingness to en-
gage with the process and openness to telling and hearing about the horrific events
of 1994. As such, gacaca became entangled with not only people’s everyday lives but
became an expression of the messy, unequal and at times violent social repair pro-
cess:

public, participatory, routinized, and based on oral testimony — and this contextualization
formed the basis of its situated relevance to people’s efforts to shape forms of sociality. People
used gacaca sessions to negotiate the micro-politics of reconciliation, which included debating
definitions of ‘genocide citizenship’, guilt, innocence, exchange, and material loyalty. **

Particularly important in gacaca were community participation and truth-telling (‘the
truth heals’). Participants of gacaca have stressed that truth-telling has led to a re-
lease from shame and social dislocation through confessing and apologizing in
front of victims. Survivors have emphasized that the communal act of bearing wit-
nesses led to an acknowledgement of their pain. However, truth-telling and truth-
hearing have also led to fear and social dislocation where ways of truth-telling
and, importantly, truth-acceptance could not be negotiated. As a messy process, ga-
caca led to community distrust in the process of truth-telling until a version could be
accepted. Many survivors expressed doubt about perpetrator confessions, especially
if only partial truths emerged (e. g. a defendant would confess the murder of one per-
son, but remained silent about the death of another individual or with whom crimes
were committed) and remained sceptical about the sincerity of apologies. In inter-
views, survivors often accused defendants of disingenuous apologies only uttered
to reduce their prison sentences. Survivors also complained about the fact that the
state had put a ‘duty’ to forgive upon them without considering the burden they car-
ried by the mere fact of having survived. However, for survivors, gacaca was crucial
in finding the bodies of their dead loved ones and in discovering what happened to
them, i.e. how they had died. Many families were separated during the Genocide, so
that the fates of family members was often unknown. It was therefore tremendously
important for survivors to be able to learn the location of mass graves during gacaca
so as to bury their loved ones in dignity.

Whilst gacaca has unearthed the ‘truth’ about what happened during the Geno-
cide and brought closure to some participants, the expectation to reach reconcilia-
tion was perhaps too lofty. As a community process, gacaca opened up space for de-
bate about the events of 1994 and to what extent individuals had participated in it,
and therefore broadened democratic space on the micro-level. But gacaca as a pro-
cess of social repair rather than a mere legal process was perhaps never fit to lead to

191 Kristin Doughty, ‘Law and the architecture of social repair: gacaca days in post-genocide Rwan-
da,” Journal of the Royal Anthropological Institute 21(2) (2015): 419.
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reconciliation as an end goal, but was one that could in the long-term — precisely be-
cause the seal of secrecy around 1994 had finally been lifted - lay the foundation for
a reconciliation process.

2.9.2 The ICTR’s Legacy

In the context of international criminal tribunals, scholars have defined legacy ‘to
mean a lasting impact, most notable on bolstering the rule of law in a particular so-
ciety by conducting effective trials while also strengthening domestic capacity to do
s0’*??, The UN OHCHR further defines legacy as a lasting impact on promoting the
rule of law through effective trials to end impunity and strengthen domestic capaci-
ties.'?3

Assessment of ICTR’s reconciliation objective: One of the main objectives of the
ICTR as outlined in its statute and emphasized by some commentators was to
bring about reconciliation in Rwanda (and the Great Lakes Region) by assigning in-
dividual responsibility for the horrific crimes committed. It was believed that replac-
ing the idea of political responsibility with individual criminal responsibility and
therefore avoiding regional political or ethnic grounds for collective behaviour
would be the most crucial step to reconciliation among Rwandans.'** However,
that proved problematic for several reasons: despite the aim of eradicating collective
guilt and diminishing the grounds for demarcating ethnicity, the ICTR had to confirm
that Tutsi were an ethnic group and hence that the other ethnic group, Hutu, had at-
tempted to eradicate them. In this process, judgements talked of ‘Hutu’, ‘the local
population’, a ‘mob of Hutu men’ etc, which assigned collective responsibility.!*>19¢
Furthermore, by establishing ethnicity, international justice’s attempt at reconcilia-
tion contradicted local efforts to abolish ethnic categories and introduce Rwandan-
ness (see section 2.4 on reconciliation). Another reason is that the ICTR had little in-
fluence in Rwanda: what Clark has described as ‘distant justice’®” in the context of

192 Milena Sterio, ‘The Yugoslavia and Rwanda Tribunals: A Legacy of Human Rights Protection and
Contribution to International Criminal Justice,” in The Legacy of Ad Hoc Tribunals in International
Criminal Law: Assessing the ICTY’s and the ICTR’s Most Significant Legal Accomplishments, ed. Mi-
chael Scharf and Milena Sterio, 11-24 (Cambridge: Cambridge University Press, 2019), 13.

193 Office of the UN High Commissioner for Human Rights, Rule of Law Tools for Postconflict States,
Maximizing the Legacy of Hybrid Courts, 4—5, UN Sales No. HR/PUB/08/2 [2008].

194 Jean Marie Kamatali, ‘The Challenge of Linking International Criminal Justice and National Rec-
onciliation: the Case of the ICTR,” Leiden Journal of International Law 16(1) (2003): 115-133.

195 Jean Marie Kamatali, ‘The Challenge of Linking International Criminal Justice and National Rec-
onciliation: the Case of the ICTR,” Leiden Journal of International Law 16(1) (2003): 121-123.

196 Prosecutor vs. Akayesu, ICTR-96 - 4-T; Prosecutor vs. Clement Kayisheme and Obed Ruzindana,
ICTR-95-1-T; Prosecutor vs. Ignace Bagirishema, ICTR-95-1-AT.

197 Phil Clark, Distant Justice: The Impact of the International Criminal Court on African Politics (Cam-
bridge: Cambridge University Press, 2018).
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the International Criminal Court holds true for Rwanda as well. ICTR judges showed
little interest in Rwandan culture or society so as not to jeopardize their objectivity.
The ICTR was hardly known among Rwandans and failed in establishing a rigorous
outreach programme — despite an office in Kigali — to inform the public about their
work and the judgements rendered. In addition, victims could only appear as wit-
nesses at trials and were denied legal representation and civil party to the trial, so
that reparation claims could not be made and clemency granted in consultation
with those most affected by the crimes tried before the Tribunal.**® A link between
victims and crime was therefore not established; in the rare cases that apologies
were made, as, for instance, in the Omar Serushago trial, where the defendant apo-
logized for the crimes committed and expressed his hope for reconciliation in Rwan-
da, the apology was made before the Tribunal, but not before the victims in Gisenyi
where the killings had taken place.*®® Clemency and pardon can be given on grounds
of a guilty plea and display of remorse (Art 27, ICTR Statute); however, the current
practice of the Mechanism is questionable. High level convicts such as historian Fer-
dinand Nahimana (who was behind the creation of RTLM), Father Emmanuel Rukun-
do (who helped the massacres at Kabgayi) and Colonel Bagosora (one of the military
masterminds of the Genocide) were granted early release*’° or had their lifesentences
reduced respectively, which caused an outcry by Rwandan victim organizations in
Rwanda itself and in the diaspora.?®*

In conclusion, the Tribunal did not achieve its goal of reconciliation among
Rwandan groups; therefore, its legacy on the societal level remains limited. Never-
theless, the assessment of its jurisdictional legacy can be seen in a more positive
light.2%2

Assessment of the ICTR’s jurisprudence: The ICTR played a crucial role in the fur-
ther delineation of international criminal law five decades after the Nuremberg trials
through the development of legal doctrines (in their case law) and the solidification

198 This shortcoming of the role of victims in international criminal justice was corrected in the pur-
suing institutions, the Extraordinary Chambers in the Courts of Cambodia (ECCC) and later at the In-
ternational Criminal Court (ICC).

199 Prosecutor vs. Omar Serushago, cited in Jean Marie Kamatali, ‘The Challenge of Linking Interna-
tional Criminal Justice and National Reconciliation: the Case of the ICTR,” Leiden Journal of Interna-
tional Law 16(1) (2003): 130.

200 It is common practice in international criminal justice that defendants request early release after
having served two-thirds of their sentence.

201 It seems that after former President of the Mechanism Judge Theodor Meron was heavily criti-
cized for his early release practice, pursuant President Carmel Agius introduces changes to this pol-
icy. He accepted a request by the Rwandan government (in September 2020) to reject the early release
request by Laurent Semanza (who was sentenced to 35 years imprisonment) and emphasized that the
Mechanism would follow a more consultative approach with the Rwandan government in the future.
See further, accessed 22 January 2021, https://www.justiceinfo.net/en/45474-rwanda-wins-on-ictr-
convict-early-releases.html.

202 For a more positive spin on the ICTR’s contribution to reconciliation, see Nsanzuwera 2005.
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of human rights norms more broadly. The Akayesu case became the first trial in
which an international tribunal interpreted the definition of genocide as set forth
in the 1948 Genocide Convention. The ICTR was the first tribunal after Nuremberg
that issued a judgement of genocide against a former head of state?* (Jean Kamban-
da), defined rape as means of genocide and convicted members of the media for in-
citing the public to commit acts of genocide (so-called ‘media case’, Bosco Barayag-
wiza, Nahimana and Ngeze). Therefore, the ‘Tribunals have done much to make the
law of genocide workable’*%4,

Genocide had never before been legally defined, and it was unclear what pre-
cisely the prosecutor had to prove in terms of individual responsibility for the
crime. Moreover the ‘national, ethnic, racial or religious’ group which the Convention
protects was difficult to establish given that Tutsi were originally believed to be a so-
cial category rather than an ethnic group, i.e. there was a lack of distinct cultural or
social identity. Moreover, Tutsi were neither a racial or religious group, so legally, the
Convention might not have applied to Tutsi although the term Genocide was widely
used (after the end) to describe the heinous crimes committed. The ICTR took a broad
approach in interpreting the Convention and hence defined Tutsi as a ‘stable and per-
manent’ group, which widened the possibility of future prosecution on these
grounds. In addition, the Convention in terms of perpetration speaks of the destruc-
tion of a stable and permanent group (the intent to destroy in part or whole). Here,
the Tribunal decided upon a broad reading again and emphasized the ‘special intent’
of destroying a group, whether or not the destruction had actually taken place. In
conclusion, the judges decided in the Akayesu case that proof of the killing of one
person of a stable group with this ‘special intent’ is enough to prove individual re-
sponsibility for genocide. Therefore, it is now possible to prosecute genocide regard-
less of the number of individuals of one particular group being killed as long as there
is proof of the intent to destroy this group.?®

The Akayesu case provided a further milestone in the development of interna-
tional criminal law. For the first time, the judges defined rape in international crim-
inal law and furthermore recognized rape as a form of crimes against humanity and

203 It therefore challenged the principle of ‘sovereign immunity’ and clarified that even heads of
state can be held accountable as subjects bound to international legal obligations for breaches of
such. See further Hassan Bubacar Jallow, ‘The Contribution of the International Criminal Tribunal
for Rwanda to the Development of International Criminal Law,’ in After Genocide: Transitional Justice,
Post-Conflict Reconstruction and Reconciliation in Rwanda and Beyond, ed. Phil Clark and Zachary D.
Kaufman (London: Hurst, 2008): 261-279, 277.

204 Darryl Robinson and Gillian MacNeil, ‘The Tribunals and the Renaissance of International Crim-
inal Law: Three Themes,” American Journal of International Law 110(2) (2016): 196.

205 In fact, the Akayesu judgement had direct implications for the rulings of the ICTY that previously
had not included genocide in the charges. As a consequence, from the 1998 Akayesu judgement, in
2011 the Tribunal convicted Radislav Krstic of genocide (cf. Jallow, ‘The Contribution of the Interna-
tional Criminal Tribunal for Rwanda to the Development of International Criminal Law,” 270 —271).
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genocide.?®® The trial chamber found that rape constitutes, as outlined in the Con-
vention, ‘serious bodily or mental harm’ and therefore should be seen as a means
of genocide. Importantly the judges found that rape was used intentionally during
conflict to control and destroy Tutsi and therefore that such crime was perpetrated
as ‘an integral part of the process of destruction’””. The judgement acknowledged
that rape ‘cannot be captured in a mechanical description of objects and body
parts’ and defined rape as ‘a physical invasion of a sexual nature, committed on a
person under circumstances which are coercive’?®®, This definition goes much further
than even national jurisdictions, which often focus on consent and penetration. The
definition of sexual violence was equally broad, such that the crime need not have
entailed physical contact but even just the mere (forced) performance of nudity. The
Akayesu ruling widened the possibility to prosecute rape and sexual violence as a
means of genocide and crimes against humanity and for the first time took a liberal
approach in clearly defining these crimes. Given the prevalence of rape as ‘weapon of
war’ in countless conflicts globally, the Akayesu judgement is monumental.

The so-called media case constitutes a further milestone in the ICTR’s develop-
ment of jurisprudence. The judgement defined the boundaries between free speech
and freedom from discrimination and further delineated the root causes of genocide
through (mass) communication. This was enabled by the broad interpretation of in-
citement to genocide as outlined in the Convention. It found that especially Radio
Télévision Libre des Mille Collins and the Kangura newspaper were used for more
than just disseminating information or expressing opinions. The media case proved
that these outlets were used to directly incite killings and that the orator (and foun-
ders) had genocidal intent in doing so (through an assessment of not only words and
texts but also editorial policies). One such ‘graphic impression of genocide intent’
was showing a machete alongside the question: what weapons shall we use to con-
quer the Inyenzi once and for all?’?*® The media case judgement made clear how to
distinguish between political speech, the dissemination of information and genoci-
dal incitement through these and artistic forms.

In conclusion, the ICTR has significantly contributed to the development of inter-
national criminal law and has, through its case law, furthered jurisprudence in inter-
national criminal justice, which constitutes a lasting legacy to be applied by the ICC
and other international tribunals.

206 Previously rape fell under the rubric of inhumane treatment as a part of crimes against human-
ity and war crimes; cf. Sterio, ‘The Yugoslavia and Rwanda Tribunals’.

207 The prosecutor vs. Akayesu, ICTR-96 -4, 731, cited in Jallow, ‘The Contribution of the Interna-
tional Criminal Tribunal for Rwanda to the Development of International Criminal Law,” 272.

208 ICTR-96 -4, 687688, cited in Jallow, ‘The Contribution of the International Criminal Tribunal
for Rwanda to the Development of International Criminal Law’.

209 Cited in Jallow, ‘The Contribution of the International Criminal Tribunal for Rwanda to the De-
velopment of International Criminal Law,” 274.
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2.9.3 Memory at the Crossroads

Much of the transitional justice literature sees memory as something that can be har-
nessed and deployed. Memorials in this reading shall contribute to reconciliation
and contribute to critical thinking and a form of human rights education. These
are lofty expectations hardly evidenced in the messy world of social reconstruction.
Accordingly, in post-genocide Rwanda, remembrance remains, on the one hand, a
politicized process co-opted by the state and, on the other, a very individual process
of meaning-making.”'® Despite much of the literature on Rwandan memorialization,
it is possible that these two forms of remembrance exist alongside and underneath
each other. Scholars have stressed the ‘overreach™ of the state but have neglected
that ordinary citizens have agency in their choices as to how and who to remember,
be it in private or in public.

It is questionable whether the memorials further reconciliation. They are rather a
steady reminder of the wrongdoings of the past. Some survivors have even opined
that the memorials are a form of punishment for the perpetrators, who are reminded
of their deeds on a daily basis after serving a prison sentence. In further interviews it
was often posited that memorials foster critical thinking and therefore would lead to
reconciliation without detailing in their responses how precisely reconciliation
should be achieved. Other research has shown in addition that despite the govern-
ment’s attempt to create a homogenic narrative of the past, attitudes towards memo-
rialization are complex and not necessarily determined by ethnicity. Rwanda ‘pres-
ents an interesting case study of the limits of a government’s ability to shape the

collective memory of a population’.?*?

2.10 Victims’ Associations

Particularly in post-conflict contexts, it is common that groups of victims establish
formalized associations to lobby for their interests, which often pertain to reparation
or compensation claims (see section 2.3). In Rwanda, Hutu do not have any formal or
even informal representation as victim groups, as their victim status is not officially
acknowledged.

The lack of state support in the rehabilitation of survivors makes the work of the
organized survivor associations even more important. There are several very wellor-
ganized victim associations, some of which have close ties to the government but do

210 Viebach, ‘Mediating “absence-presence” at Rwanda’s genocide memorials.’

211 Bert Ingelaere, Does the Truth Pass Across Fire without Burning? Transitional Justice and its Dis-
contents in Rwanda’s Gacaca Courts (Antwerp: Management IoDPa Discussion Paper, 2007).

212 Timothy Longman and Theoneste Rutagengwa, ‘Memory and Violence in Postgenocide Rwanda,’
in States of Violence, Politics, Youth and Memory in Contemporary Africa, ed. Edma G. Bay and Donald
L. Donham, 243 (Charlottesville and London: University of Virginia Press, 2006).
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not necessarily function as their mouthpiece. The most important ones are members

of the ‘Task Force To Remember Survivors 20’ as outlined in section 2.3. These are:**?

— AVEGA, Association of Widowed Survivors

— IBUKA, umbrella organization of Genocide survivors

— GAERG, National Students, Association of Genocide survivors

— AERG National Graduate Student Association of Genocide Survivors

- Kanyarwanda, a human rights organization that manages the Centre for Rehabil-
itation of Victims of Torture and Repression, which provides services for survi-
vors

— Barakabaho Foundation, which provides homes for orphaned Genocide survi-
vors

- SURF Survivor’s Fund, a UK charity that promotes the human rights of Genocide
Survivors.

The next section will focus on a brief description of especially 1) IBUKA, 2) AVEGA 3)
AERG and GAERG and finally 4) SURF, which are the survivor associations best or-
ganized in terms of funding and operational structure and which therefore have
the most political and social influence.

2.10.1 IBUKA

IBUKA literally means ‘we remember’; it is the victims’ umbrella organization in
Rwanda, which has much weight when it comes to policies around memorials and
commemoration.”** IBUKA was founded in 1995 and has since lobbied on behalf
of victims to improve their living conditions, access to medical treatment and trauma
counselling and has helped survivors to claim support from FARG (see section 2.3).
‘The vision of IBUKA is that Rwandan society should be a place where the memory of
the genocide is preserved and where all the genocide survivors are socially included,
financially able and live with full dignity’.?*> IBUKA comprises of 15 member orga-
nizations. Furthermore, it has conducted its own studies into the perpetration of
the Genocide in the different regions of the country and wrote a report on the stories
and fate of rescuers — those persons who saved Tutsi during the Genocide, often
under life-threatening conditions for themselves and their families. With the help
of international donors, they were able to train their own counsellors (mostly survi-
vors themselves) who support survivors with mental health issues in the remote parts
of the country. IBUKA has been extremely successful in influencing commemoration

213 Schimmel, accessed 10 January 2021, Advancing International Human Rights Law Responsibilities
of Development NGOs.

214 Rachel Ibreck, ‘The politics of mourning’; Viebach, ‘Mediating “absence-presence” at Rwanda’s
genocide memorials.’.

215 Accessed 10 January 2021, www.survivors-fund.org.uk.
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and memorialization policies. IBUKA runs the non-national memorials and cares for
their maintenance and preservation. As such, the preservation of the memory of the
Genocide and those who died is a crucial part of their vision.

2.10.2 AVEGA

AVEGA** is the Association of Widows that was founded in 1995 by women who lost
their husbands during the Genocide. AVEGA is comprised of approximately 20,000
widows and 70,000 of their beneficiaries, mainly orphans.*’” As the majority of
men were killed during the Genocide, widows and a large number of orphans are
one of the legacies of the Genocide. Oftentimes, women were forced to take on the
role of breadwinner after 1994. The organization works for social justice for widows
of the 1994 Genocide by improving access to healthcare and socio-economic oppor-
tunity. As an organization that is for both Hutu and Tutsi widows, it is able to foster
social capital. As part of their work, AVEGA works directly in the communities and
informs especially women about their civic rights and particularly rights to justice
and socio-economic well-being. Similar to IBUKA, they also offer counselling ser-
vices, which fill an important gap in the lack of psychological support provided by
the FARG and social services. A more recent project is concerned with the collection
and digitization of widows’ testimonies as part of their conflict transformation and
peacebuilding programme.

2.10.3 AERG and GAERG

AERG?'® (Association des Etudiants et Eleves Rescapés du Genocide) is the association
of student survivors created at the National University of Rwanda in 1996. Its main
mission is to connect and represent all student survivors whose parents and relatives
were killed during the Genocide and who are in the higher education system or at-
tend secondary school. They provide financial support, help with trauma-related
health issues, homelessness and financial problems. It is presented at 27 universities
and 300 secondary schools across Rwanda with a total membership of 43,397.
GAERG?" represents university graduates and students in higher learning insti-
tutions; they work closely together with its sister organization AERG. They support
survivors in their daily lives and the younger siblings of graduates so as to build

216 AVEGA is the abbreviation of Association des Veuves du Genocide Agahozo. Agahozo means ‘a
place where your tears dry’; accessed 10 January 2021, https://avega-agahozo.org/.

217 Schimmel, Advancing International Human Rights Law Responsibilities of Development NGOs.
218 Accessed 10 January 2021, https://gaerg.org.rw/.

219 Accessed 10 January 2021, https://survivors-fund.org.uk/about/our-work/local-partners/aerg/.
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‘a new family’ for these young adults and children who lost their own families during
the Genocide.

2.10.4 SURF

SURF?*° is the only international organization dedicated to the promotion and sup-
port of Genocide survivors in Rwanda. It was founded in the UK, in 1995, by Mary
Kayitesi Blewitt, a Rwandan citizen. SURF assists the Rwandan survivor associations
with financial and technical support and is a conduit for development aid from di-
verse agencies such as UK’s DFID. It is committed to support survivors in their
right to reparative justice and supports the documentation of all legal cases of unre-
solved genocide-related crimes. SURF’s annual reports provide an excellent overview
of the situation of survivors in Rwanda and the many legal, social and psychological
challenges they still face today.

2.11 Measures in the Educational System
2.11.1 Itorero ry’igihuhu

As part of the government’s National Unity and Reconciliation Programme of 2007,
the NURC introduced itorero ry’igihuhu, an education programme aimed at teaching
cultural values and which can be seen as the broadest of its education programmes.
The NURC defines itorero as

a homegrown initiative inspired by the Rwandan culture that was formerly a traditional Rwan-
dan school to instil moral values of integrity, and capacity to deal with one’s problems which
has today been revived to promote values of unity, truth, culture of hard work and avoiding at-
titudes and mindsets that deter development all aimed at attainment of Vision 2020, MDGS and
EDPRS.?*

The general population, and implicitly Hutu, is in this vision depicted as demonstrat-
ing ‘bad behaviour, mindset and engaging in bad practices’®*> which- from the gov-
ernment’s perspective — makes a change of their mindsets through civic education
necessary.””> As worded in the policy

220 Accessed 26 January 2021, https://survivors-fund.org.uk/about/our-work/.

221 NURC, National Policy of Unity and Reconciliation (Kigali, 2007).

222 NURC, Understanding Itorero Ry’igihugu (Kigali, 2011), 1.

223 A rationale behind this thinking is the mass participation in the Genocide. It is therefore be-
lieved by the political elite that the authorities could easily manipulate the population because
they were not educated enough and that traditional pre-colonial values had been lost. Consequently,
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Unity and reconciliation in Rwanda... It requires every citizen to change their mind completely;
hence the country will have unity spread all over the nation, where Rwandans will be free and
the country which is always eager to have a better future for every Rwandan.”**

Itorero was introduced as a one-year pilot after its parliamentary ratification in No-
vember 2007. Until the end of 2012 more than three million Rwandans — around 27
percent of the population — should have passed the training programme. The Itorero
Task Force at the NURC oversaw its implementation until 2011 when the newly
founded National Itorero Commission (NIC) took over and extended the programme
function to a National Service (urugerero) for 18 —35 years old adults, including man-
datory military and civil service.?”®

Itorero is structured around the idea of ‘drivers of change’, meaning that partic-
ular promising individuals divided into specific groups such as family, village,
school, public administration, university etc. are selected to be ‘mentored’ through
itorero.?®® This mentoring takes place on cell, sector and district level (mirroring
the decentralized political governance units) in a comprehensive training process
and complex structure. In the training session, a strong association between cultural
values from the past, good governance in the present and development in the future
is made and, according to NURC, critical thinking fostered.??” Sessions include phys-
ical exercise, a civic education module, character building and a community service
module. Training sessions are held in public facilities and last a few days to several
weeks. In the graduating ceremony, graduates pledge to the Itorero Code of Conduct
and sign the imihugo performance contract, committing themselves to achieve a set
of developmental goals; their performance is monitored through an administrative
structure which oversees the itorero groups across the country and participants are
evaluated according to the achievements of the goals set out in their imihugo.>*®

These drivers of change are called intore,?*® which refers to ‘the chosen ones’,
pre-colonial Tutsi elite warriors who underwent itorero, an old military institution.?*°
These ‘new Rwandan citizens’ are to further the achievement of Vision 2020 and the
government’s overall nation-building project. According to NURC, an intore is regard-

in this view, the re-education of the general population furthers peacebuilding and conflict preven-
tion.
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ed as a driving force of national development and a shining example to his fellow
citizens. Anyone living up to the principles of the programme, meeting the perfor-
mance commitments shall be an intore.”' The best intore are celebrated in ceremony
in different categories and the country-wide best intore are acknowledged on the na-
tional level on Itorero ry’Igihugu Day, whilst the lowest performers are publicly
shamed as ibigwari, coward or ‘weakling’, thereby establishing ‘a meritocratic hier-
archy of Intore’.**

For the majority of scholars itorero is another government strategy to construct a
homogenized narrative of the past and indoctrinate the population into their ambi-
tious social engineering project of creating new and ‘good citizens’®* in a prosperous
and reconciled Rwanda.?** However, a more nuanced assessment of itorero is provid-
ed by Dahlmanns, who contends that it might further national unity, as it promotes
cooperation to achieve a common objective; in addition, it serves nation-rebuilding
by defining all Rwandans as victims of a loss of culture and at the same time as hero-
ic promoters of a cultural and moral revolution crystallized in the figure of the itore,
who stands for the return of a ‘Golden-Age’-like state.®> She concludes that itorero
‘exemplified numerous facets of harnessing and the complex impacts of a reinterpre-
tation of an old tradition for the purpose of designing a new political order and over-
coming inner divisions’.?¢

2.11.2 Ingando

Ingando® is a further civic education in unity and reconciliation spearheaded by the
NURC (originally started by the Ministry of Sports and Culture), which describes this
pre-colonial military custom as an activity that has ‘facilitated the smooth reintegra-
tion of former returnees, ex-FAR, and provisionally released prisoners back into their
communities. Target groups include women, youth groups, students joining universi-
ty and local leaders.’® These ‘solidarity camps’ were particularly important in the
1990s to build national unity and were at that time financially supported by
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232 Dahlmanns, ‘New Community, Old Tradition,’ 137.
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UNHCR and the WHO.?* They can be understood as a predecessor of the less milita-
rized and more community-centred itorero schools, which do not take place in en-
camped and therefore confined spaces (see above). The origin of ingando is contest-
ed, however. Whilst the government claims it derives from pre-colonial times,
researchers have found that it was used during the guerrilla war in Uganda and
then again during the 1990 —1994 civil war by the RPF to solidify a common political
ideology in RPF-held territory.>*® Some scholars have therefore unsurprisingly sug-
gested that ingando aimed at ‘mainstreaming participants into the RPF political
ideology’***, whilst others have highlighted civic education aspects and the signifi-
cance of the re-education of released prisoners and defendants given the strong pre-
valence of genocide ideology.>** The camps could last for weeks or months and hap-
pen periodically or once. Camp sessions included military training, physical exercise
and - crucially — Rwandan history modules and civic education similar to the later
established itorero. Ingando targeted different types of populations: old and new
caseload returnees, ex-FAR soldiers and demobilized adult and youth combatants,
provisionally released prisoners, those serving TIG, prison-born children, university
students upon entrance into higher education, head teachers, civil servants, inyanga-
mugayo and even street children.??® It seems, though, that there were two different
types of camps: ‘solidarity camps’ for politicians, church leaders, students and
civil society more generally, and ‘re-education camps’ for ex-soldiers, released pris-
oners, convicted génocidaires, street children and prostitutes.®** In particular, re-
leased prisoners, ex-soldiers and returnees from the DRC had to undergo the ingando
camps before returning to their home communities. The government saw this parti-
cular group as in special need of ‘re-education’ and ‘reintegration’ exercises, includ-
ing education about history, learning about ‘overcoming bad governance’, ‘how to
resist divisive and genocidal policies’, ‘how to become agents of change’ and civic
values.? The solidarity camps were mandatory following high school graduation
and for those entering university or receiving government scholarships. Accurate fig-
ures of how many Rwandans underwent these camps are lacking. Rwandapedia re-
ports that 50.6 percent of provisionally released prisoners underwent ingando and

239 Andrea Purdekova, ‘Rwanda’s Ingando camps: Liminality and the reproduction of power,” Ref-
ugee Studies Centre, University of Oxford Working Paper 80 (2011).

240 Purdekova, ‘Rwanda’s Ingando camps’; Phil Clark, The Gacaca Courts, Post-Genocide Justice and
Reconciliation in Rwanda: Justice without Lawyers, Cambridge Studies in Law and Society (Cambridge:
Cambridge University Press, 2010).

241 Chi Adanna Mgbako, ‘Ingando Solidarity Camps: Reconciliation and Political Indoctrination in
Post-Genocide Rwanda,” Harvard Human Rights Journal 18 (2005): 201- 224; cf. Turner, ‘Making Good
Citizens from Bad Life in Post-Genocide Rwanda’.

242 Cf. Clark, The Gacaca Courts, Post-Genocide Justice and Reconciliation in Rwanda.

243 Purdekova, ‘Rwanda’s Ingando camps’.

244 Turner, ‘Making Good Citizens from Bad Life in Post-Genocide Rwanda,’ 425.

245 Clark, The Gacaca Courts, Post-Genocide Justice and Reconciliation in Rwanda, 105-106; Purde-
kova, ‘Rwanda’s Ingando camps’.



144 —— Julia Viebach

41.1 percent of high school graduates entering higher education went through the so-
lidarity camps.?*¢

2.11.3 History Textbooks

Research in the field of education after emergency has shown that the promotion of
an official narrative in support of the ruling regime is not unique to Rwanda but is
commonplace in post-conflict societies.?” ‘Syllabi result from political processes that
vary between different state formations and political systems. The common denom-
inator is that syllabi express values that the state sees as desirable for the citizen-
ry’.z“s

It is not surprising against that backdrop that the introduction of history text-
books in Rwandan schools follows the RPF’s political objectives of national unity
and reconciliation, promoting a specific version of the country’s history that mobiliz-
es a shared Rwandanness against a colonialism that is seen as the main cause of the
ethnic division. Prior to the Genocide, history was taught with books written by co-
lonial authorities that, according to the government, promoted ‘divisionism’ and
‘genocide ideology’. Therefore, authorities imposed a moratorium on the teaching
of history for fear of another genocide.”® But there was also a lack of material
and human resources as well as disagreement over the significance of different
events leading up to and during the Genocide, and there were concerns over the pro-
motion of ‘divisionism’ by teachers.®® For many, the participation of teachers in the
violence and the location of massacres in schools led to ‘the total erosion of faith in
the education system’.* Some scholars have concluded differently regarding the rea-
sons for the lengthy ban, arguing that the RPF exploited the vacuum to introduce a
homogenized version of Rwandan history to align with their ambitious social engi-
neering project.

The NURC was entrusted with the development of a new history book — Histoire
du Rwanda - that would later facilitate the introduction of the official history syllabi
and be used for itorero and ingando. The NURC formulates the need for education as
follows

Young people need to know the origins and causes of the deep divisions that have shaped recent
relations between Rwandans. Otherwise, future generations will have a partial vision of the past,
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fuelled by emotional or popular stories gleaned from parents, friends, newspapers, and other
writing or simply from the street.?*

Only in 2008 did the government introduce the first official history syllabus. The
Rwanda Education Board has four publicly available history syllabi at Ordinary
Level (2008 and 2015) and Advanced Level (2010 and 2015). Content analysis of
these texts has revealed that the blame attribution around ethnicity is in tension
with the overall goal of reconciliation, because the Hutu population at large is main-
ly blamed for the murderous violence of 1994; and some obviously oppressing social
structures such as the feudal arrangements ubujae and uburetwa are portrayed in a
positive light, while the literature considers these oppressive clientele systems as
benefitting the Tutsi elite.”? In addition, the RPF’s victory over the genocidal regime
and its post-genocide nation-building politics are laid out in messianic terms that
leave little to no room for the ‘critical thinking’ that the syllabi attempt to foster.>>*
It must also be acknowledged that the pedagogical objectives of these textbooks
are to be implemented by teachers who are in some instances terrified to teach
about Rwandan history, and especially the Genocide, in an ‘incorrect’ manner.”*

2.12 Coming to Terms with the Past through Art

There is a significant extent of artistic reappraisal of the Genocide inside and outside
of Rwanda in television, radio, film, literature and, more recently, theatre. One of the
best known international films about the Genocide which has been heavily criticized
inside Rwanda is Terry George’s 2004 ‘Hotel Rwanda’, which tells the story of the
prominent Hoétel des Mille Collines in Kigali where hundreds of Tutsi sought refuge
during the Genocide. The hotel manager Paul Rusesabagina is depicted as the
hero who saved many lives. In reality, his role is heavily contested, and in particular
survivors who were at the hotel at that time tell quite a different story of the events in
question.?*® Hitchcott demonstrates how such ‘prosthetic memory’ of the Genocide
narrated from the standpoint of and for an international audience can have potential
harmful consequences for survivors of trauma.*” The film might also explain the in-
ternational outcry over the arrest — which was described by international media as
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unlawful - of Paul Rusesabagina in 2020, who was charged with terrorism and mur-
der.>®

Furthermore, similarly to the Holocaust, we can witness the development of sur-
vivor novels that tell vivid and heart wrenching stories of despair and survival.
Among the most prominent are Immaculée Illibagiza’s ‘Left to Tell: Discovering
God Amidst the Rwandan Holocaust’ (2006); Scholastique Mukasonga’s ‘Our Lady
of the Nile’ (2012) and Yolande Mukagasana’s ‘Not My Time to Die’ (translated by
Zoe Norridge in 2019). This form of writing can be seen as an act of remembrance
in itself to honour those who perished in 1994 but also to fight genocide denial
and raise awareness of the 1994 Genocide.

3 Stocktaking: Successes and Failures of
Transitional Justice in Rwanda

3.1 Successes in Coming to Terms with the Past and their
Causes

Implementation of Transitional Justice

After the Genocide, the government introduced a comprehensive, complex and crea-
tive transitional strategy that addresses the main goals of transitional justice such as
truth, reconciliation and justice. It is perhaps one of the most comprehensive transi-
tional justice strategies in the world and certainly on the African continent.

Fight against impunity

Despite the destruction of the judiciary in 1994, Rwanda reformed and built a com-
pletely new judicial system that was equipped to try crimes against humanity and
genocide. This enabled Rwanda to fight impunity and try high-level as well as
low-ranking perpetrators. More than a million cases were tried before the gacaca
courts and thousands more before the Specialized Chambers in the national courts.
The ICTR contributed by prosecuting 90 planners of the Genocide and through its
case law furthered the development of international criminal law.

Truth-telling

Truth-telling and truth-hearing are a cornerstone of transitional justice initiatives
globally. The gacaca courts were successful in uncovering what happened during
the killings in 1994, who participated to what extent, who was bystander and who
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rescued. Truth-telling as a social repair measure was, however, a messy, contested
and, at times, a violent process.

Memorialization

The government and survivor associations have established a comprehensive and
far-reaching memorialization strategy including the establishment of memorials,
preservation of the gacaca archive and commemorative events. Especially for survi-
vors, this is a significant development, since their suffering is publicly acknowledged
and the memorials offer a material space to mourn their loved ones.

Traditional Justice and civic education

Rwanda was very successful in finding ‘home-grown’ solutions (e. g. gacaca, itorero,
umuganda) to tackle the legacies of the Genocide that were sometimes at odds with
international ideas of transitional justice, especially criminal prosecution and truth-
telling mechanisms. Through teaching pre-colonial military and political customs
and societal norms, it was possible to create a sense of Rwandanness among the
population and redirect blame for the Genocide to colonialism. The abunzi, the suc-
cessor of gacaca, successfully regulate community conflicts today.

Development

Rwanda has been praised by international donors for its implementation of develop-
ment plans. It has reduced poverty, introduced social service provisions including
free health care, invested in the IT, energy and transport sectors. It aspires to become
a middle-income country by 2035. Growth averaged 7.5 percent over the decade to
2018, per capita GDP grew five percent annually.

Political stability
Despite, or perhaps precisely because of the lack of respect for basic human rights,
the RPF has built political stability not only for the country but the Great Lakes Re-
gion as a whole. It is highly unlikely that the country will experience an outbreak of
violence again or face political violence as witnessed in neighbouring Burundi and
recently Uganda.
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3.2 Failures in Coming to Terms with the Past and their Causes

Reparations

The government has not provided meaningful reparations for survivors. In particular,
compensation orders were not implemented and the state sees reparation as a favour
rather than a human right of survivors.

Human rights

Democratic liberties are extremely limited, freedom of press and freedom of speech
heavily restricted; the Freedom House Index categorizes Rwanda as ‘not free’. Politi-
cal and clerical opponents have been systematically persecuted, harassed, impris-
oned, disappeared or even murdered. The human rights record of the government
has been critiqued by international human rights organizations since the RPF took
power in 1994.

‘Victors’ Justice’

The crimes against humanity and war crimes committed by the RPF during the civil
war and in its aftermath have not been addressed. The justice mechanisms put in
place exclusively addressed crimes related to the Genocide.

Memorials’ impact on reconciliation

The memorials do not lead to reconciliation. Rather, they are a steady reminder of the
wrongdoings of the past. There is no empirical evidence for claims in Rwanda and in
the literature that memorials lead to reconciliation.

Marginalization of survivors

Survivors in Rwanda surprisingly constitute a vulnerable group in society. It seems
that the more the Genocide moves into a distant past, the less understanding
there is in society with regard to their plight and the burden they carry — society
moves on. The state is concerned with the development of the country but leaves sur-
vivors behind.



