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LGBTQ human rights in Japanese laws and
policies

While there has been a global trend to promote LGBTQ human rights, Japan has
been slow to do so, especially in terms of laws and policies at the national level.
No progress has been made on amending the strict requirements set out in 2003
for legal gender alteration. Same-sex relationships continue to be placed outside
of the legal framework. A draft bill that set forth the basic principles of human
rights protections regarding sexual orientation and gender identity (SOGI) failed
in 2021. Nevertheless, the public sector, including local governments, as well as
the private sector and civil society, have made efforts to effect change in education
and the workplace.

Despite pledging its commitment to protect human rights since the current
Constitution was enacted in 1946, and to promote and protect LGBTQ human rights
at the United Nations (UN) since the 2000s, Japan has failed to pass effective legis-
lation. This paper will examine the function and limitations of human rights in
Japan by reviewing the laws, policies, and court cases in relation to LGBTQ issues.
It will highlight that a proper understanding of human rights, primarily interna-
tional human rights law; is essential for advancing LGBTQ human rights protec-
tions in Japan.

1 Significant LGBTQ-related cases

There have been few LGBTQ-related lawsuits in Japan, partly because of Japanese
customs, where it is rare to take problems to court when they arise. This section
presents two significant cases concerning sexual orientation, gender identity,
and human rights.

1.1 Blue Boy case, 1964-1970

The “Blue Boy case” involved a surgeon who was arrested for performing gender
reassignment surgeries for trans women working in show business in 1964. He was
convicted for performing surgeries to make a person sterile without cause, which
is prohibited under Article 28 of the Eugenics Protection Law of 1948, hecause he
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had conducted surgeries without adequate medical examinations and proper proc-
esses.

In addition to the legality of gender reassignment surgery, which was the main
issue in this case, the relationship between gender reassignment and dignity was
carefully discussed. Article 13 of the Constitution provides the right to pursue hap-
piness and self-determination, similar to the right to privacy or respect for private
life. According to the Tokyo District Court (1969):

Sexual freedom is fundamental to human instincts and deeply related to a person’s innate
right to pursue happiness. It therefore must not be oppressed unless it infringes on the fun-
damental human rights of others or is harmful to their own life or body.!

The court’s reference to human rights potentially allows for an interpretation that
directly links gender reassignment to a person’s right to pursue happiness, since
the court’s decision was based on the premise that if a surgeon performs gender
reassignment surgery through a careful process, it is not a violation of the Eugenics
Protection Law. A similar argument for trans people’s human rights first occurred
in 1979, when the European Commission of Human Rights (1979) found a violation
of the right to respect for private life in Belgian law; which prevented a trans man
from changing his gender on his birth certificate.

1.2 Fuchu Youth Hostel case, 1991-1997

The “Fuchu Youth Hostel case” concerned a hostel run by the Tokyo Metropolitan
Board of Education, which refused a booking from a gay rights activist group called
OCCUR. The refusal was based on the principle of providing separate accommoda-
tions for men and women, as the facility insisted that it was impossible to allow
people who had the potential to be sexually attracted to each other to stay in
the same room, and allowing gay people to stay would conflict with its purpose
of supporting the “sound upbringing of youths” (The Tokyo Youth Hostel Ordi-
nance, Art. 1). As a part of its litigation strategy, OCCUR consciously cited the pro-
gressive efforts of other countries, such as having the then president of the San
Francisco Board of Education, Tom Ammiano, who had come out as a gay man
in the 1970s, appear as a witness.

The Tokyo High Court’s (1997) judgment, which ruled in favor of OCCUR, in-
cluded the following passage:

1 Translated by the author. Unless otherwise indicated, all translations from Japanese in this
paper are the author’s own.
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The administrative authorities, including the [Tokyo] Metropolitan Board of Education, are
required to give due consideration to homosexuals, who are a minority, in the performance
of their duties and to protect their rights and interests fully. Indifference or lack of knowledge
is unacceptable in the exercise of public authority.

The original judgment also said the refusal amounted to sexual orientation dis-
crimination, which is illegal under Article 244 of the Local Autonomy Act of 1947
(Tokyo District Court, 1994). It is important to recall that in the same year the
UN Human Rights Committee (1994) found sexual orientation discrimination
under Articles 2 and 26 of the International Covenant on Civil and Political Rights
(ICCPR) in the case of Toonen v Australia for the first time.

2 Legal gender alteration

While the above two cases offered opportunities to internationalize Japanese legal
interpretations in regard to human rights, progress is yet to be made. Despite the
potential advances for trans rights that could have been made based on the Tokyo
District Court’s interpretation of Article 13 in the Blue Boy case in 1969, every re-
quest to alter one’s legal gender in Japan has since been rejected. The situation re-
mained the same even after the official approval of gender reassignment surgery
in the field of medicine in 1997 Article 113 of the Family Register Act of 1947 stip-
ulates that changes can be made to one’s family registry (koseki) only when there
are mistakes or omissions, or if any entry is impermissible under law. In the case
of a child with intersex features, the court allows for the alteration of gender be-
cause it deems the original registration was a mistake. However, once a person is
registered as male or female without intersex features, there is no question of mis-
takes, omissions, or impermissibility.

2.1 Requirements of the GID Act (2003)

The Act on Special Cases in Handling Gender Status for Persons with Gender Iden-
tity Disorder (GID Act) was passed in 2003 and came into force the following year,
which enabled the alteration of legal gender markers. As of the end of 2020, ap-
proximately 10,000 people have obtained permission to legally change their gender
(gid.jp, 2020).

However, the GID Act is infamous for its requirements, which are arguably the
strictest in the world (Norton, 2006; Taniguchi, 2013). In addition to diagnoses of
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gender identity disorder from two or more physicians, the following five require-

ments must be fulfilled. The person must:

- have reached the age of majority (which, in Japan, was 20 years of age in 2003,
and is now 18 years old since 2022)

- be unmarried at the time of the application

- have no minor children (the word “minor” was added in the 2008 amendment)

- be sterile

- have external genitalia resembling those of the opposite sex

The applicant must file the request with the family court, which decides whether
the alteration is acceptable.

2.2 Constitutional challenges

Legal challenges to the constitutionality of the GID Act have been made since its
enactment. In the early cases, there were several judgments that accepted the
drafter’s intent in determining the constitutionality of the requirements. This sec-
tion discusses two recent cases in which the Supreme Court of Japan ruled the GID
Act constitutional.

In the first case, the requirement for sterility was disputed, as the plaintiff
could not obtain permission to alter his legal gender because he had not removed
the ovary from his body. The drafter’s intent behind this requirement was that it
was not reasonable for the person to still be able to have children. The Supreme
Court (2019) found the sterility requirement constitutional “at present,” but it ac-
knowledged that it raised constitutional issues because it was an invasion of the
body. This indicates the possibility of finding it unconstitutional in a future case.
Further, the two judges concurred clearly that the “invasion of the body” itself
might constitute a violation of the rights under Article 13 of the Constitution,
which is a general provision on dignity and characterized as a residual provision
that does not apply to other rights. They also referred to the judgment of the Euro-
pean Court of Human Rights (2017) and the joint statement by international bodies
(World Health Organization [WHO], 2014).

In another case, an applicant was not able to change their legal gender due to
the presence of a minor child. The drafter’s intent for this requirement was to pre-
vent disruptions of the family order and avoid negative effects on the welfare of
any children. The Supreme Court (2021) ruled that this requirement was constitu-
tional, without even moderating it with the phrase “at present.” Yet, one judge, Uga
Katsuya, presented a dissenting opinion and carefully acknowledged the unconsti-
tutionality of this requirement. He indicated that the drafter’s justification based
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on disruptions of the family order was weakened by the 2008 amendment. He also
pointed out that the alleged anxiety of a child was based on vague and abstract
concerns, because the legal gender alteration itself does not affect the child’s ac-
ceptance of their parent’s changes. He added that the possibility of discrimination
at school or other places is not acceptable as a justification, since it is those who
discriminate that should be condemned. He concluded that, although the reasons
for this requirement can be justifiable, the means were not reasonable because it
was solely based on the presence of a minor child.

3 Same-sex relationships

3.1 A legal system premised on the gender binary

As in other countries, the Japanese legal system relating to marriage and the family
has traditionally been designed exclusively for opposite-sex partnerships. Article
24 of the Constitution provides that marriage is based solely on the consent of
“both sexes.” The Civil Code and other laws and regulations on social security
use gender-specific terms such as “hushband-wife” and “father-mother” as basic
units, which assume opposite-sex relationships.

This understanding is also evident in the registration form for marriage. It re-
quires filling in the name of the “person who will be the husband” in the left col-
umn and the name of the “person who will be the wife” on the right. Article 3 of
the GID Act stipulated the no-marriage requirement for legal gender alteration to
prevent any existing married couples from becoming legally married same-sex
couples (Taniguchi, 2013).

In June 2019, the four opposition parties submitted a draft bill to the Diet to
amend some parts of the Civil Code to allow same-sex marriages. This bill proposed
two amendments: adding the words “by parties of the opposite or same sex” to
those who can enter a marriage in Article 739; and changing the gender-specific
words to gender-neutral terms, such as “father-mother” to “parent” (e.g., Arts.
158, 711, 766) and “between husband and wife” to “between parties to a marriage”
(e.g., Arts. 159, 728, 750). However, the ruling Liberal Democratic Party (LDP) has
criticized and rejected the bill.

Some local governments now issue certifications for same-sex partnerships,
starting with certain wards in Tokyo in 2015. More than 250 local governments
have joined them as of late 2022, covering more than 60% of the population.
Though the number is increasing drastically, this certification is not a form of
legal protection since the marriage and family legislation falls under national ju-
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risdiction. Its significance is only symbolic, not legal. However, these trends have
stimulated litigation regarding the legal protection of same-sex couples.

3.2 De facto marriage as legal protection for same-sex
couples

Although there is no comprehensive legislation with regard to de facto marriages
(jijitsukon), some laws and ordinances have offered protections to de facto part-
ners with regard to public housing (Public Housing Act, Art. 27), domestic violence
(Act on the Prevention of Spousal Violence and the Protection of Victims, Art. 1),
and workers’ compensation (Industrial Accident Compensation Insurance Act,
Art. 16), though they do not make explicit provisions, such as for alimony in disso-
lution, residency permits, and tax deductions. However, these laws presuppose the
de facto couple to be a man and a woman.

The courts have been divided in their interpretation of whether or not same-
sex relationships should be included in the definition of de facto marriage. For ex-
ample, the Utsunomiya District Court (2019) approved an alimony claim from a
partner for infidelity after deciding that same-sex partners should be afforded
the same legal protections as de facto (heterosexual) partners. This decision was
based on the fact that the Constitution does not explicitly exclude same-sex rela-
tionships in its definition of marriage, and local authorities are increasingly imple-
menting partnership certifications. The Tokyo High Court (2020) upheld the deci-
sion, setting a precedent for recognizing same-sex relationships as a form of de
facto marriage.

The other example in which the result was the opposite concerns partners of
victims of a crime, such as murder, who are eligible to receive benefits from the
state to “help the surviving family members to lead a peaceful life again,” whether
they are married or in de facto relationships. When a man who lost his same-sex
partner to murder claimed these benefits, the Public Safety Commission deter-
mined that their relationship did not constitute a de facto marriage in legal
terms and denied payment. The Nagoya District Court (2020) upheld the commis-
sion’s decision because “it cannot be said that a socially accepted notion had
been formed that the [same sex] relationship could be regarded as a marriage.”

Despite differences in the content of the two claims, and the amount of money
involved, it is noteworthy that the interpretation of the legal concept of de facto
marriage has differed. Without a clear indication of whether same-sex relation-
ships are included in the legal definition of de facto marriage, it is left to the
court’s interpretation, and same-sex relationships continue to be placed in an am-
biguous position.
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3.3 “Freedom to Marry for All” litigation

In February 2019, several lawsuits were filed in four district courts, and in another
district court in September, across the country to clarify the constitutionality of the
current legal system, which does not allow same-sex couples to marry. These are
collectively called the “Freedom to Marry for All” litigation, characterized as poli-
cymaking lawsuits within the LGBTQ movement.

In its first judgment in March 2021, the Sapporo District Court (2021) ruled that
the current legal system, which “does not provide legal means to enjoy even some
of the legal effects that arise from marriage” to same-sex couples, amounts to a vi-
olation of Article 14(1) of the Constitution. Though sexual orientation is not explic-
itly mentioned in Article 14(1), the court interpreted it to be one of the prohibited
grounds of discrimination. The court also pointed out that the objections against
same-sex relationships in society only need “limited consideration,” as discrimina-
tion based on sexual orientation is subject to strict scrutiny, which requires an in-
evitable and unavoidable reason to justify the different treatment. Also, it clarified
that while Article 24 stipulates “both sexes” as a precondition for marriage, this
does not mean that it prohibits same-sex marriage (Sapporo District Court,
2021). However, the court did not specify in its ruling what system would be appro-
priate for the legal protection of same-sex relationships. It could be the introduc-
tion of a specific legal framework, such as civil partnership laws or registered part-
nerships, or it could eliminate gender restrictions in marriage.

Similarly, in November 2022, the Tokyo District Court (2022) did not specify an
ideal system either, when it ruled that the current laws do not allow for same-sex
marriage. The court only admitted a violation of Article 24(2), which stipulates that
“laws shall be enacted from the standpoint of individual dignity and the essential
equality of the sexes” concerning “choice of spouse, ... and other matters pertain-
ing to marriage and the family” (Ministry of Justice, 2023).

4 SOGI discrimination

4.1 Lack of SOGI-related legislations

Japanese laws make no direct reference to SOGI. Article 14 of the Constitution pro-
vides for “no discrimination” based on “race, creed, sex, social status or family ori-
gin,” but does not explicitly refer to SOGI. In addition, there is no legislation on
anti-discrimination or human rights protection in general; nor is there any specific
act on discrimination based on SOGI. As the Japanese legal system is primarily
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based on codified rules, in which statutory regulations play the primary role, the
absence of reference to SOGI has a more severe impact than in countries with
Anglo-American legal systems based on common law.

Some administrative efforts have been made to make up for the legal deficien-
cies. The Ministry of Justice has been conducting an awareness-raising campaign
according to the Act on the Promotion of Human Rights Education and Human
Rights Awareness-Raising of 2000. This includes the prohibition of discrimination
and prejudice against “sexual orientation” since 2002, and “gender identity disor-
der” (which was changed to “gender identity” in 2018) in 2004. The campaign is also
being conducted at the local government level, and SOGI is explicitly included in
some local ordinances and plans related to human rights and/or gender equality.
However, the campaign focuses only on raising awareness and does not provide
any compensation to victims of discrimination, investigate the alleged cases, or im-
plement specific measures to address or prevent human rights violations. It must
be pointed out that current efforts tend to be limited to individual awareness and
do not question laws and policies or provide an effective solution for SOGI discrim-
ination.

4.2 Failures in legislation

In 2016, a Draft Bill on the Elimination of Discrimination based on SOGI (LGBT Sa-
betsu Kaisho Hoan) was submitted to the Diet by four opposition parties. This was
a basic law confirming the need for human rights protections for LGBTQ people.
Similar legislation already existed in relation to persons with disabilities and
those of buraku origin. However, this bill failed due to a lack of support from
the ruling LDP, which instead announced its intention to submit a Draft Bill on
the Promotion of Better Understanding of LGBT Issues (LGBT Rikai Zoshin
Hoan) in 2018. While this was intended to cultivate acceptance toward LGBT people
and contribute to the realization of a more tolerant society, no concrete proposals
were developed and the bill was never submitted to the Diet.

In 2021, a nonpartisan caucus for discussing SOGI-related issues, LGBT Giren,
which was composed of members from all the major political parties and had as-
sumed a central role in the debate since 2015, reached a consensus on a new draft
bill by incorporating the aims of the 2016 bill. Tokyo’s hosting of the 2020 Summer
Olympics and Paralympics, which were postponed by one year, encouraged agree-
ment on the bill, as the International Olympic Committee requires the host state to
follow the non-discrimination provisions of the Olympic Charter; which explicitly
refer to sexual orientation (Maree, 2020). The LDP was the only party that was un-
willing to approve the bill, as its general council vehemently opposed one phrase
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in particular — “discrimination shall not be tolerated” — owing to a concern that it
would lead to increased lawsuits and contradict free speech principles. Ultimately,
the draft bill was not submitted to the Diet due to a lack of support from the LDP.

5 Recommendations from international
monitoring bodies

As described above, there has been no substantive progress on legal gender alter-
ations, legal protections for same-sex relationships, and anti-discrimination legis-
lation based on SOGI. Japan’s handling of these issues is subject to constant global
scrutiny and criticism.

5.1 Treaty bodies’ recommendations

Japan has ratified most major human rights treaties and is subject to the state
party reporting system, under which treaty bodies make recommendations to im-
prove compliance with the obligations of each treaty.

For example, the UN’s Human Rights Committee, which monitors the imple-
mentation of the ICCPR, adopted recommendations relating to SOGI for the first
time in 2008. It recommended that the Japanese government consider amending
its legislation, such as public housing laws, to include sexual orientation among
the prohibited grounds of discrimination. It also requested that equal treatment
be ensured between unmarried cohabiting opposite-sex couples and unmarried co-
habiting same-sex couples, to comply with Article 26 of the ICCPR (2008, para. 29).
After there was no concrete progress, the Human Rights Committee made the fol-
lowing recommendation in 2014:

The State party should adopt comprehensive anti-discrimination legislation that prohibits dis-
crimination on all grounds, including sexual orientation and gender identity, and provides
victims of discrimination with effective and appropriate remedies. The State party should in-
tensify its awareness-raising activities to combat stereotypes and prejudice against leshian,
gay, bisexual, and transgender persons, investigate allegations of harassment against leshian,
gay, bisexual, and transgender persons, and take appropriate measures to prevent such ster-
eotypes, prejudice, and harassment. (para. 11)

This observation indicates that Japan will inevitably need to explicitly include SOGI
when it introduces anti-discrimination legislation in the future. In the most recent-
ly adopted recommendation, the Human Rights Committee (2022) suggested further
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specific improvements: strengthening awareness-raising, ensuring the legal protec-
tion of same-sex relationships nationwide, amending the GID Act, and improving
the treatment of trans inmates.

Other treaty bodies also adopted LGBTQ-related recommendations under their
jurisdictions, especially in the context of anti-discrimination measures, legislation,
and intersectional forms of discrimination, including the Committee on Economic,
Social and Cultural Rights (CESCR, 2013), the Committee on the Elimination of Dis-
crimination against Women (CEDAW, 2016), the Committee on the Rights of the
Child (CRC, 2019), and the Committee on the Rights of Persons with Disabilities
(CRPD, 2022).

5.2 Monitoring under the Human Rights Council

The UN’s Human Rights Council (HRC) was established in 2006 with a new human
rights monitoring procedure, the Universal Periodic Review (UPR), which is a state-
driven peer-review system monitoring the human rights situation of each UN
member state according to internationally recognized human rights standards.
Each party can express its acceptance of a recommendation. It takes four and a
half years to review all the member states in one cycle; the third cycle ended in
late 2022.

In the first cycle, Canada recommended that Japan take measures to tackle
SOGI discrimination (HRC, 2008), which the Japanese government accepted. In
the second cycle, six countries made recommendations on SOGI issues (HRC,
2012). The government accepted four of them, which were similar to the recom-
mendation in the first cycle, and noted the other two recommendations, which sug-
gested enacting anti-discrimination laws that specifically refer to SOGI. In response
to the stagnant legal situation, 13 countries submitted more precise recommenda-
tions in the third cycle (HRC, 2017). Interestingly, the Japanese government accept-
ed the recommendation (from New Zealand) to strengthen the measures for elim-
inating discrimination and to revise the GID Act, while taking note of the other
recommendations, including anti-discrimination legislation (from Germany, Hon-
duras, Ireland, the Netherlands, Norway, and the USA), expansion of the hate
speech act (from Australia and Mexico), and legal recognition of same-sex mar-
riage (from Canada and Switzerland).
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6 International human rights perspectives

Article 98(2) of the Constitution of Japan states that international law should be
“faithfully observed,” which implies that international law as a whole has the ef-
fect of disciplining the conduct of the state. As a specific field of international law,
international human rights laws, including human rights treaties and related prac-
tices and documents, has binding force in legal practice, such as the formation,
conclusion, interpretation, and application of internal laws (Iwasawa, 1999).

6.1 Legal gender alteration

Treaty bodies are relatively silent on the issue of legal gender alteration. Though
there has been some constructive dialogue, the concluding observation by
CEDAW (2017, paras. 12, 21) does not refer to the GID Act. At the conclusion of
the third UPR cycle, the only reference to the GID Act was the recommendation
from New Zealand (HRC, 2017 para. 161.70). Japan has agreed to follow up on
this recommendation (HRC, 2018, p. 4).

All of the GID Act requirements have been criticized internationally. For in-
stance, five international organizations issued a joint statement on combating
forced sterilization and abolishing the sterility requirement for legal gender alter-
ations (WHO, 2014). The Independent Expert on Sexual Orientation and Gender
Identity (2018), appointed by the HRC, called for the member states to exclude
any third-party and institutional intervention, including medical surgery, from
the requirements of legal gender alteration procedures and to respect each per-
son’s gender identity as the highest priority. In addition, the European Court of
Human Rights (2017) clearly stated that it is a human rights violation to compel sur-
gery or bodily alteration by making it a condition for legal gender alteration.

Some of the private sector have also focused on the GID Act in Japan. Human
Rights Watch (2019), a US-based international human rights organization, conduct-
ed research and a campaign to recommend a drastic amendment to the GID Act,
and the BBC produced and aired programs focusing on the sterility requirement
(“Trans in Japan,” 2021). Both reflected global trends in relaxing the conditions
for altering one’s legal gender from human rights perspectives.

Each state report made by the Japanese government refers to the 2008 amend-
ment of the GID Act, from requiring “no child” to “no minor child,” as an improve-
ment of human rights with regard to gender identity (Human Rights Committee,
2020, para. 42). However, besides this minor revision, there have been no amend-
ments to improve human rights protections for trans individuals. As mentioned
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above, the concurring opinion of the Supreme Court in 2019 only referred to some
of the global trends. They did not rely on, or even refer to, the fact that the Japa-
nese government had agreed to follow up New Zealand’s recommendation at the
UPR third cycle to amend the GID Act in 2018.

6.2 Same-sex relationships

The recommendations relating to legal protections for same-sex relationships start-
ed in 2008. In its concluding observation on the fifth report, the Human Rights
Committee (2008) called for amendments to laws to ensure the equal treatment
of opposite-sex de facto marriages and same-sex relationships, mainly focusing
on the Public Housing Act and the Act on the Prevention of Spousal Violence
and the Protection of Victims. In 2013, the CESCR also expressed concern about
laws against same-sex partner relationships (para. 10). Furthermore, in the third
UPR cycle, Switzerland and Canada recommended legal protections for same-sex
relationships at the national level, and Timor-Leste recommended including
same-sex relationships in the Act on the Prevention of Spousal Violence and the
Protection of Victims (HRC, 2017). Japan accepted the latter recommendation
from Timor-Leste, but it only noted the former, stating that they “require careful
consideration” (HRC, 2018).

International human rights standards are not always effective for the legal
protection of same-sex relationships. For example, the Human Rights Committee
(2002) and European Court of Human Rights (2010) interpret that the right to
marry does not oblige state parties to legalize same-sex marriage, and they
allow for a broad range of interpretations by each state party. However, they
have also indicated that differences in the treatment of opposite-sex and same-
sex couples cannot be justified in several cases (European Court of Human Rights,
2003; Human Rights Committee, 2003). Moreover, in recent years, some regional
courts have interpreted that international human rights law obliges states to
enact some legal frameworks for same-sex relationships (European Court of
Human Rights, 2015; Inter-American Court of Human Rights, 2017).

In the ongoing “Freedom to Marry for All” litigation, some judgments resemble
these interpretations, though they do not specifically refer to recommendations
from international monitoring bodies. The Sapporo District Court’s (2021) judgment
indicates that the lack of legal protection for same-sex relationships is unconstitu-
tional and that they are very similar to opposite-sex relationships. Furthermore,
the Tokyo District Court (2022) stated that formal recognition of their relationships
was needed to respect individual dignity.
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6.3 SOGI discrimination

Most of the recommendations from international monitoring bodies are focused
on SOGI discrimination — some recommend continuing and expanding existing
measures, and others recommend enacting general anti-discrimination legislation,
which includes SOGI or SOGI-specific anti-discrimination law. The recommenda-
tion from the Human Rights Committee in 2014 was the most comprehensive exam-
ple. Concerning its reply to the UPR recommendations, the Japanese government
accepted the expansion of existing measures to SOGI, but only took note to
enact anti-discrimination legislation. This directly affected the failure of legislation
on the basic laws on SOGI in 2021. The Constitution does not have a definition of
discrimination, and restrictions on human rights are only permitted on the
grounds of “public welfare,” which could be broadly interpreted. Several treaty
bodies have also pointed out the need to clarify this vague wording (CEDAW,
2016, para. 11; Committee on the Elimination of Racial Discrimination, 2018,
para. 8 Human Rights Committee, 2014, para. 22). Deep-seated opposition to the re-
alization of human rights through legal norms can be seen on the part of the Jap-
anese government.

Another factor in implementing human rights obligations in general is that
Japan has no National Human Rights Institutions (NHRIs; Japan Federation of
Bar Associations, 2020, p. 7). It is also recommended to introduce such institutions
from every treaty body (CEDAW, 2016, para. 15; CESCR, 2013, para. 8; CRC, 2019, para.
12(b); Human Rights Committee, 2014, para. 7). In 1993, the UN General Assembly
adopted a resolution, “Principles Relating to the Status of National Institutions,”
known as the Paris Principles, as core institutional factors for realizing human
rights. More than 110 countries complied with this resolution and established
NHRIs, which are highly independent of government. A civil rights commissioner
system has provided counseling and promoted human rights in Japan since 1949.
However, it is under the jurisdiction of the Ministry of Justice, the commissioners
do not initially have human rights expertise, and 80% of them are retired older
adults.

In addition to these normative and systematic limitations, there are also signif-
icant limitations in recognizing human rights. In Japan, human rights tends to be
synonymous with morality and compassion, partly due to the government’s aware-
ness-raising campaign. Even human rights education in schools and society is
about understanding others and fostering tolerance and attitudes toward diversity.
The LDP’s Draft Bill on the Promotion of Better Understanding of LGBT Issues in
2018 was based on this concept, which provides no institutional protection for
human rights violations. The fact that it was abandoned because of the insertion
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of the phrase “discrimination shall not be tolerated” is symbolic of the human
rights situation in Japan.

7 Conclusion

The groundbreaking arguments of international human rights law are rarely refer-
red to as having legal significance, even though they are spoken of with admiration
by the general public. This trend is not limited to LGBTQ issues but reflects the
problematic nature of human rights protections in Japan.

Despite some precedents in domestic courts which suggest interpretations in
line with international human rights standards, laws and policies on LGBTQ issues
in Japan have not kept pace with international trends. There is a vital need to pro-
mote greater understanding of LGBTQ human rights, incorporating the points
raised by the international human rights monitoring systems to further develop
and revise SOGI-related laws and practices in Japan.
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