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Part I: Making Religion



Introduction

Among the few things that unite microstates like Andorra and Luxembourg with superpowers like China and India is their legal personality under international law, their complicated relationship with religion and their obligation to report on their human rights record to the United Nations (UN). This book tells the story of how these states – and virtually every other state in the world – have reported on their legal relationship with religion to four UN human rights committees from 1993 to 2013, and how the committees have responded to their reporting. While the committees under scrutiny are entities created under the rules and regulations of international law, this book offers an external view of their work, from outside law and the rules of legal interpretation: The selection of research questions, theoretical approaches, methods and data are not primarily guided by a concern with the legal scope of the recommendations issued by the committees, but with the fundamental ambiguity, at times disconnect, between approaches to religion among legal professionals, policymakers and scholars, and a conviction that examining the relations between these approaches could generate new and important insights.

Despite the strictly non-legal nature of this approach, the book has been written in order to be relevant to readers from both legal and non-legal backgrounds: how religion is approached, employed and negotiated legally is inextricably linked with its application in wider society, as the vocabulary and taxonomies of dominant social actors inevitably influence the legislative and legal process – and vice versa. What concepts, doctrines, practices and issues are recognized as “religious” in and around the legal process has wide-ranging effects for individuals, organizations and society at large. Hence, a non-legal examination of how religion is handled in the legal process concerns legal and non-legal readerships alike.



1 The United Nations and Religion

Officially, the United Nations does not “do” religion: there is no formal legal instrument, specialized program or political entity within the organization that deals with religion as its primary objective. Nevertheless, when the UN Intellectual History Project (UNIHP) submitted its halfway report in 2005, the project leaders summarized a priority list for the issues where new thinking and research was urgently required and the United Nations should be encouraged to do “more creative work”. On the very top of that list, the authors placed “The growing divide between the Islamic world and the West – with attention to the political, cultural, religious, and development dimensions” (Jolly, Emmerij and Weiss 2005: 61).

Measured with the metrics of the UNIHP, under which international organizations should be evaluated according to “the quality and relevance of the policy ideas they put forward” (Emmerij 2007: 39), the efforts of the UN to deal with a perceived divide between the Islamic world and the West and its multidimensional origins and consequences has unequivocally failed, as the world organization has been unable to influence or mend this relationship in any meaningful manner. This shortcoming can, at least in part, be attributed to one of the other key findings of the project: The failure to distinguish between the different levels of the organization, and to what extent they are responsible for desirable outcomes (Weiss, Carayannis and Jolly 2009: 138). What is regularly called “the” United Nations is in reality an entity with at least three different organizational levels, consisting of (1) forums for decision-making, (2) international secretariats and specialized programs, and (3) a broad and increasingly influential group of independent experts and actors in international civil society.

Although individual agencies have slowly started crafting guidelines for their interaction with religious actors, none of these organizational levels have established procedures to deal comprehensively with religion/s or their influence on global governance.1 Fashioned to respond to the primary objectives of the UN listed in the Charter – peace, development, human rights and self-determination – this organizational structure is ill-equipped to deal with challenges that transcend and depart from these objectives. This lack of attention to issues beyond the original motives of the organization also influenced the work of the UNIHP. While the project documented a variety of important contributions of the UN within its core objectives,2 it left the influence of the world organization on other key issues in global governance, like religion, unexamined.

1.1 From Islam and the West to State, Law and Religion

This book examines the range of approaches to religion at one specific section of the UN from 1993 to 2013, thereby offering a response to the call from the team behind the UNIHP that the UN be encouraged to do more creative work on the “growing divide” between the Islamic world and the West. It seeks to provide such a response in four steps. First, this chapter interrogates the problem formulation offered by the UNIHP, arguing that challenges faced by the UN in relation to religion are not limited to a failure to engage the divide between the Islamic world and the West, but are indicative of larger systemic and pervasive challenges arising from the way religion is approached and governed at the international level. Second, it maps how the different organizational levels of the UN has approached the subject matter of religion more broadly over the course of their existence, including an appraisal of the approaches to religion inherited from precursors like the League of Nations. Third, and drawing on original archival research, it introduces and examines how four human rights committees located at the intersection between the three organizational levels of the UN have approached religion in their monitoring practice from 1993 to 2013, identifying patterns of similarity and difference.3 Fourth, it examines these patterns in greater detail by contextualizing them within larger scholarly conversations on the relationship between law and religion.

Surveying the events of the first decade of the 2000s, the emphasis in the midway report from the UNIHP on a growing divide between “the Islamic world and the West” is understandable, as the tumultuous world events involving Islam, Muslims and “the West” during the project period could hardly fail to register on the radar of a project dedicated to an intellectual history of the UN. The “Global War on Terror” dominated the decade, as sanctions, wars, additional terror attacks and heated rhetoric about the incapability of Muslims to accept democratic values, whether at home or abroad, increasingly dominated news headlines and rose to the top of global political agendas.

In the midst of these controversies, the UN responded not with the “creative work” envisioned by the UNIHP, but by reifying and exacerbating the idea that there is indeed an existential divide between “the Islamic world” and “the West”. Early in the decade, the World Conference against Racism (2001) in Durban descended into chaos as NGOs, bureaucrats and state representatives quarreled over the Palestinian question and anti-Semitism, with the leading diplomatic representative of the U.S. government describing statements at the conference as “the worst manifestations of anti-Semitism since World War II” (Petrova 2010: 130). According to the representative, “the (…) attitude that sought to turn Durban into an anti-Israeli carnival also led to the horrific terrorist attacks in New York and Washington only two days after the conference closed” (Lantos 2002: 50), intimating a direct link between anti-Semitism and terrorism conducted in the name of Islam. The controversial Durban Declaration and Programme of Action adopted at the conference has since reverberated in the work of the UN on the links between discrimination on racial and religious grounds.

In 2004, Spanish premier José Luis Rodríguez Zapatero used the UN General Assembly as his pulpit when he invoked the cultural diversity of Spanish history and the ability of the Spanish people to move on from the painful experiences of terrorism before proposing the creation of “an Alliance of Civilizations between the Western and the Arab and Muslim worlds”, in order to “prevent hatred and incomprehension” from building a new wall reminiscent of the Cold War separation of Europe.4 The Alliance of Civilizations (AoC) began work in 2006, and was swiftly taken hostage by the anti-terrorism agendas of the UN, the EU and the US, all of which cited the AoC as a “helpful instrument” in the fight against terrorism (Lachmann 2011: 191), reinforcing the idea that there is a civilizational war afoot.

Also in 2004, the UN Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance submitted a report to the Commission on Human Rights entitled Defamation of Religions and Global Efforts to Combat Racism: anti-Semitism, Christianophobia and Islamophobia.5 In his recommendations, the rapporteur stressed

the increasing intertwining of race, ethnicity, culture and religion and, in this context, the rise of anti-Semitism, Christianophobia and Islamophobia. The Commission is thus invited to draw the urgent attention of member States to the dynamic of the clash of cultures, civilizations and religions generated by these developments, in particular in the current context of the predominance of efforts to combat terrorism.

Following the cartoon controversy of 2005/2006, the rapporteur released an additional report on the correlation between racism and religious intolerance, entitled Situation of Muslims and Arab peoples in various parts of the world.6 In this follow-up report, the rapporteur observed that the central theme in discrimination and violence against Muslims and Arab people across the world was “hostility towards Islam – the religion itself and believers”, perpetuating the idea of a widening chasm opening up between Islam and Muslims on the one side, and a less clearly defined “West” on the other.

While these scattered examples show how UN actors seem to have done little else than confirming the existence and seriousness of a perceived civilizational conflict between Islam and the West, they also amply illustrate the problems with assigning particular tasks to “the UN”. No single entity can direct what happens at world conferences like the one in Durban, in subsidiary bodies created at the initiative of member states like the AoC or in the reports of individually appointed special rapporteurs. Indeed, by challenging the UN to do more creative work without assigning this task to any specific part of a multilevel organization with 193 member states, 40 specialized programs, 28 ongoing peace operations and 44 000 employees around the world,7 the UNIHP team reproduced their own concern that one of the main challenges facing the UN is the frequent failure to distinguish between the different levels of the UN and their responsibility for desirable outcomes (see above). Adding insult to injury, the very idea that any organization could possibly take upon itself to address “[t]he growing divide between the Islamic world and the West – with attention to the political, cultural, religious, and development dimensions” seems to rest on an idealized vision of what the UN is and what it can accomplish.


1.2 The United Nations and World Peace

The idea that the United Nations, or some section of it, should take on the responsibility to heal an envisaged divide between different civilizational blocks is not a recent one, but hardwired into the DNA of the organization. Relying on concepts and ideas derived from proposals for organizations maintaining “perpetual peace” spanning several centuries,8 key actors in the foundation of the UN linked the mission of the world organization with eternal struggles to create robust structures that would secure peaceful planetary coexistence. Jan Smuts, South African premier and key architect behind the preamble to the UN Charter, observed that the creation of the UN came at a time when the hour had struck for the human race, and “[m]ankind has arrived at the crisis of its fate, the fate of its future as a civilized world” (Mazower 2009: 28). The fight against Nazism during the war had been in defense of “eternal values which sustain the spirit of man in its upward struggle toward the light” (Mazower 2009: 29).

Above all, this spiritual, civilizational struggle would be resolved by recourse to human rights, whose formulation in the preamble to the Universal Declaration on Human Rights (1948) was derived from the “inherent dignity” of all members of the human family. Proclaiming the rights in the declaration as “a common standard of achievement for all peoples and all nations”, the preamble echoed earlier sentiments among statesmen and international lawyers relying on a more or less explicit “standard of civilization”, a notoriously slippery requirement under which

the European law of ʻcivilizedʼ Christian nations was established as the guiding principle as to whether a nation was ʻcivilizedʼ, ʻbarbarousʼ, or ʻsavageʼ, thus determining its admissibility or exclusion from European international society. In order to meet the requisite ʻstandard of civilizationʼ and be admitted to the family of international law-abiding nations, non-European societies were required to organise themselves in a manner that would be immediately recognisable by European states as reflecting their own standards of socio-political organisation. (Bowden 2005: 19)

According to this line of thinking, a stable international order under which different nations could engage in peaceful relationships depended on the implementation of a common standard of achievement to which all peoples should strive.

Among the items in the list of requirements for states to adhere to the standard, none were considered more important than law: As the primary tool of modern, enlightened statecraft, the redeeming qualities of the creation and implementation of a legal system modeled on European legal traditions could hardly be overestimated in an era when law increasingly came to be seen as a positive science furthering the development of mankind. While the main legal tool employed under the standard of civilization was the unequal treaty systems developed between European and non-European states during the 19th century, the standard was also faithfully reproduced as the legal basis for the decolonization overseen by the Covenant of the League of Nations, whose article 22 mandated that the tutelage of recently independent territories “inhabited by peoples not yet able to stand by themselves under the strenuous conditions of the modern world” should be offered to more advanced nations, seeing as the “well-being and development of such peoples form a sacred trust of civilization” (see chapter 2).

Although the idea that civilizations are hierarchically ordered was not as clearly stated at the foundation of the UN, the question of “trusteeship” was among the major tasks attributed to the world organization. Chapters XII and XIII of the UN Charter are dedicated in their entirety to the creation of this system, under which the UN Trusteeship Council was given the task of overseeing the gradual dismantling of the mandates established under the League. Among the key objectives of the system was the obligation in article 76 of the Charter, “to encourage respect for human rights and for fundamental freedoms for all without distinction as to race, sex, language, or religion, and to encourage recognition of the interdependence of the peoples of the world”, establishing the clear correlation between the concepts of trusteeships and human rights.

While the Trusteeship Council was practically made obsolete with the independence of Palau in 1994 as the last territory under its oversight, discussions on the legitimacy and applicability of the human rights provisions enshrined in the UDHR as “a common standard of humankind” have been ongoing with varying degrees of intensity from 1948 and up to the present. Across these dispersed human rights debates, the possibility or desirability of civilizational rapprochement has been a recurring theme, as authors have questioned whether human rights can be considered a new standard of civilization (Donnelly 1998: 16), whether the “metaphor” and “grand narrative” of human rights ask states in the “Third World (…) to follow a particular script of history” (Mutua 2001: 243), or whether “Asian” (Myers 2011: 48–49) or “Islamic” (Mayer 1994: 402) values can be reconciled with the rules and provisions of the international system of human rights law.

Exceeding these other debates in prominence and after-effects, however, the publication of the essay “The Clash of Civilizations?” in Foreign Affairs in 1993 by Samuel P. Huntington offered a grand narrative for the conceptualization of civilizational conflict and strife as a potential outcome of the end of the Cold War stalemate.9 Huntington’s approach directly linked “civilizations” and “religions”, as he divided the world into “seven or eight” major civilizations, whose most important dividing issue was religion (Huntington 1993: 25). Only a year later, José Casanova published his influential book Public Religions in the Modern World, whose central thesis was the “deprivatization” of religion, under which religious movements and organizations across the world were “refusing to accept the marginal and privatized role which theories of modernity as well as theories of secularization had reserved for them” (Casanova 1994: 5).

Both of these publications have been widely discussed and hotly contested. They tapped into and helped provide a vocabulary and a framework for the analysis of the much lauded re-emergence, comeback, resurgence, or simply return of religion to the public sphere, from a purported, yet rarely specifically defined exile or absence. Among the variety of indicators marshalled in the following years to sustain the claims of a decisive comeback, the terrorist attacks against the U.S. on September 11, 2001 is in a class of its own, after which Robert O. Keohane flatly observed that all theories of international relations were “relentlessly secular with respect to motivation”, having ignored the impact of religion despite the role of “religious fervor” in “world-shaking political movements” (Keohane 2002: 272). The 9/11 event also contributed to the “religious turn” in the thinking of Jürgen Habermas, who one month after the attacks delivered the address “Faith and Knowledge”, in which he observed that Western society, in order to avoid the specter of a clash of civilizations, must keep in mind that its own “dialectics of secularization” had not yet come to a close, in order to better understand the “miscarrying” of secularization in other parts of the world (Habermas 2005: 328).


1.3 The United Nations and the “Return” of Religion

Although religion has no place in the UN Charter beyond the principle of non-discrimination, the widely touted “return of religion” that has increasingly been diagnosed since at least the turn of the millennium has provided links between religion and most primary objectives of the UN listed in the Charter. According to proponents of different versions of the comeback narrative, religion influences peace, human rights and development in unequal measures, influences that have allegedly been woefully under-researched in the “secularist” past of the social sciences. Religion, on this reading, is often implicated in conflicts because religious convictions contain “sources of danger”, including but not limited to their focus on absolute and unconditional validity, which in turn can lead to intolerance, over-zealous proselytization, increased aggressiveness and the willingness to use violence and the legitimization of abuses of power and violations of human rights (Haynes 2009: 53). These challenges notwithstanding, other authors have pointed to the potential of religion/s and religious actors to contribute to peacebuilding, partly due to their important social role in many conflict zones around the world, partly due to aspects inherent to the central tenets of their doctrines (Hertog 2010: xvi).

The correlation between religion/s and human rights, while integral to the human rights enterprise from the very start of its modern inception, has particularly been highlighted in recent years. Authors have pointed to the necessity of a religious component for discussions on the morality of human rights (Perry 2007: 12), but have also cautioned that religion can be “a formidable force for and against human rights” (Juviler 1999: 3). This latter point has become the linchpin and battleground in much of the recent literature on the specific human right to religious freedom, whose promotion and contestation frequently relies on engagement with “good” religion and suppression of “bad” religion (Hurd 2015: 22–37). Echoing this concern with the ambivalence of religion as a social force, authors within development studies have called for the increased engagement of religious actors in development work (Deneulin and Rakodi 2011: 52), while others have questioned just what exactly sets religious actors apart from other, purportedly “secular” actors in development (Barnett 2012: 177).

Despite these recent linkages between the core objectives of the UN and the perceived “return” of religion, the literature on religion and the UN is still in its infancy. The research presented in this book was undertaken from 2010 to 2014, a timeframe under which the research landscape on religion and the UN was going through some of its first, hesitant steps. While several works on the role of the UN in the creation of a human right to the freedom of religion or belief have been written in earlier decades,10 the role of religion in the work of the other sections of the UN has only gained traction in later years.

This incipient literature has so far largely revolved around the role of religious organizations. Recent studies have examined the increasingly assertive role of religious NGOs at the United Nations. Josef Boehle has stressed the vital role of religious NGOs in promoting and realizing the Millennium Development Goals, pointing to the need to overcome the epistemic boundaries separating religious and secular communities in order to work together to reach common goals (Boehle 2010: 295). Marie Juul Petersen, in her assessment of religious NGOs working with the UN, has pointed to the relative underrepresentation of Muslim NGOs relative to those of other “world religions” and the complex interweaving of religious doctrines with the work of NGOs, while also stressing the importance of the progressive/conservative political axis as sometimes more important than the distinctions between religious and non-religious NGOs (Petersen 2010).

Jeremy Carrette, writing about the role of Quakers at the UN, has highlighted the “paradox of globalization”, under which religious NGOs are caught in the general tension between the actual hegemony and apparent plurality driven by global actors like the UN. Viewed in this perspective, the proliferation of religious NGOs at the UN over the last decades has had little effect in terms of creating true pluralism, instead reproducing entrenched divisions in global civil society (Carrette 2013: 46–47). Karsten Lehmann, in providing a general overview of religion at the UN and religious NGOs in particular, has emphasized how these organizations have changed their internal structures to become more efficient at the UN, while also stressing the importance of different religious doctrines to the kinds of activism pursued by NGOs emanating from religious traditions (Lehmann 2015: 2937).

Taken together, these recent writings reflect the empirical reality of organized religions staking their claims on the world stage in a way not previously seen. While this increase may theoretically be related to the so-called “return” of religion to the public sphere, it is certainly also a subset of the increase in civil society engagement with the United Nations more generally, as documented in the UNIHP as the incipient “third UN” (see above). The increased engagement of religious NGOs with the UN has been characterized by Azza Karam as partnerships between the UN and the “world of religion” (Karam 2010: 462). According to Karam, these partnerships have become increasingly normalized both within religious organizations and within the UN itself, in particular through its specialized programs (Karam 2010: 463–4).

This book takes a different approach. Rather than examining the relationship between the UN and religion/s, either in overarching or more specific institutional terms, it examines how different actors within the UN system have identified and approached religion/s in the course of their work, whether in their doctrinal, social or organizational forms. As such, it adopts a conceptual approach that is methodologically related to works like Human Rights at the UN. The Political History of Universal Justice by Sarah Zaidi and Roger Normand (2008) and published as part of the UNIHP, and The United Nations Democracy Agenda – A Conceptual History by Kirsten Haack (2011). Like human rights and democracy, I contend that religion in the international sphere in general and at the UN in particular constitutes an “essentially contested concept” (Haack 2011: 13), whose scope and content can only be accessed through a combination of etymological and genealogical investigation furnished with a reflexive engagement with empirical data (see chapter 2).11

The claim that religion constitutes an essentially contested concept at the UN does not undermine the veracity of the existing literature on religion at the UN. Rather, it represents a difference in the subject matter under scrutiny and the objective of the research effort. Whereas the existing literature primarily seeks to disentangle, map or influence the ways in which religious freedom is protected and how different types of religious organizations interact with the various levels of the UN, the present study examines the ways in which actors in the UN system generate concepts and definitions of religion in their work – how they do so, what patterns of religion these efforts create, and how these patterns correspond with the larger scholarly enterprise of law and religion. As such, under scrutiny here is not how religion/s and their institutions interact with the UN, but rather the approaches to religion within the United Nations. Similarly, the objective is not to influence how religion is construed, but to map its typical forms and connect them with the existing scholarly literature.


1.4 Making Religion at the United Nations

Despite recent attention to the UN and religion in the academic literature, there has been no concerted attempt to examine this relationship from a critical and constructivist perspective. More specifically, scholars have paid little attention to how different levels of the UN approach religion in the interpretation and execution of their mandates. Whether religion/s are conceived of as beliefs or practices, clusters of formal or informal institutions or powerful social forces is often opaque and under-examined in the policies, programs and guidelines created by UN entities. This lack of attention is not only surprising given the tortuous interpretational history of the term and concept of “religion”, but potentially damaging to the all-important translation and deployment of key concepts in the work of the UN on the ground.

As all the levels of the UN increasingly engage “the world of religion”, it is more important than ever that the rationale and methodology driving this engagement is made openly and specifically. If UN specialized programs and agencies promote the increased collaboration with religious actors to achieve their goals, they should publicize their reasons for doing so, what actors are being targeted, and for what reasons. Likewise, if the UN General Assembly, the Human Rights Council or a Special Rapporteur advise greater interreligious dialogue, the protection of religious sites or increased religious education, they should be challenged to explicate which religious traditions that should be involved, through which religious organizations representing which constituencies in order to reach which specific, attainable goals. This level of precision is required for all other dominant concepts of international governance, from the fight against poverty and war and to the spread of democracy and the protection of the environment. There is no reason why religion should be treated otherwise. As such, demanding greater clarity and accountability from the ways in which UN actors approach religion does not amount to exoticization or differential treatment of religion as a “special case”, but is rather a call for international actors to start re-examining and revisiting the claims and charges they make in the name of or in relation to religion/s.

The importance of demanding this precision through re-examination, translation or “vernacularization” of how terms are applied and understood at the global level in order to create a better fit with local conditions is obviously not exclusive to religion, and has also been examined for a range of other concepts. As documented in the work of legal anthropologist Sally Engle Merry, the conceptual journey from international conferences and seminars and down to the work of state agencies and NGOs trying to bring about changes in the lives of ordinary people can be an arduous one, involving heightened risks of distortion for less specific concepts created at the international level (Merry 2006: 219–220). Writing on the emergence of global and local discourses on women’s rights, Merry has pointed to a range of different conceptions of the role of “culture” in these discourses, a concept that has consistently been demonized (Merry 2003a: 60). She has shown how this discussion has evolved through transactions between scholars from a pretended “outside”, at intergovernmental and state levels in powerful positions from “above”, and among the marginalized and in grassroots activist groups from “below”, over the course of the last decades.

In this book, I examine how these processes play out in relation to religion, with a particular emphasis on how actors within the UN system approach the concept differently relative to their roles within the organization. Unlike some scholars of religion, notably Timothy Fitzgerald (2000; 2011), Russell T. McCutcheon (1997; 2001; 2014) and Daniel Dubuisson (2003), I contend that there is nothing special that sets religion apart as a topic of academic analysis, and that this general point can be expanded to numerous other topics; while there are obvious challenges to the translation of “folk categories” that have independent existences and modes of interpretation beyond the academy into analytical categories, as pointed out by Saler (2000), Clark (2003) and Murphy (2006), I see no reason why religion is distinct in this respect from other essentially contested concepts, like art, politics or law, all of which could and should be subjected to similar forms of investigation. Numerous academic disciplines engage religion as one of their central categories, and a broad and varied body of scholarship has proposed different approaches to establish the content and applicability of the term.


1.5 Religion at the United Nations Human Rights Treaty Bodies

Heeding the call of the UNIHP to appreciate and engage the distinctions between the different organizational levels of the United Nations, this book zooms in on one specific group of committees located at the intersection between the political, bureaucratic and activist levels of the UN. In operation since the early 1970s, the human rights treaty body system was created to monitor the implementation of the core human rights treaties negotiated under the auspices of the UN, from the adoption of the UDHR and up to the present. Monitoring treaties negotiated at the first, political level of the UN, serviced by international civil servants from the second UN and composed of independent experts drawn from the third, auxiliary level of the UN, their central location at the nexus between the different levels of the UN system and their frequent engagement with actors at the other levels make the treaty bodies ideal for an analysis of how different actors at the UN approach religion.

Treaty bodies entertain a broad engagement with legal provisions on religion, and religious doctrines, practices and organizations play key roles in their monitoring efforts. In their “concluding observations”, issued after the review of states’ reports, the treaty bodies offer comparable views of what religion is and can be, and how states can and should handle religion in their domestic legal systems. The treaty bodies review numerous state reports on the implementation of their provisions every year, generating a large body of views of the nature and role of religion in society.

The production of written material under the treaty body system is considerable.12 In order to make the analysis as comprehensive as possible in terms of geographical and chronological scope, the discourse under close examination is limited to the “concluding observations” issued by the committees, i. e. their published views of the implementation process described by each state party in their periodic reports. Furthermore, the examination is limited to observations issued between 1993 and 2013 by four human rights committees13 that enjoy wide ratification14 and frequently approach religion. Limiting the discourse under examination to concluding observations entails a reduction of textual material from the 100 000s to approximately 12 000 pages,15 issued at the conclusion of 208 sessions.

In order to compensate for this dramatic reduction, additional documentation has been consulted to shed light on particularly important review sessions. Reducing the scope of the analysis from virtually everything to the concluding observations weakens the potential for ethnographic thick description,16 but sharpens the legal relevance of the analysis, as concluding observations are the only documents issued by the committees during the review process that can be said to impose anything resembling legal obligations on states (O’Flaherty 2006: 32–37). Concluding observations have initially been examined and sorted by searching for the frequency and patterns of application of “religion” and its derivatives,17 and terms associated with religion in the legal instruments monitored by the committees. New search terms have been added incrementally as they have appeared in juxtaposition with the initially selected terms. The corpus has been reviewed using digital analytical tools,18 in order to identify further trends and patterns of relevance.

While the dissertation upon which this book is based was organized according to cross-cutting themes that have occurred throughout the work of the treaty bodies,19 this subdivision has been replaced by a committee-specific structure in the present volume.20 Although a theme-based structure had the advantage of presenting each theme from a variety of perspectives and vantage points, it missed the many and pervasive overlaps and continuities with which each committee approaches different themes. A committee-based approach also has the added advantage of connecting more clearly to the distinct rights movements from which each committee has sprung and to which it is in constant conversation and contact, allowing a deeper engagement with each committee as an “epistemic community” of its own, developing its own institutional and conceptual horizon. Moreover, the sheer complexity and scale of the empirical data under analysis entails that the identification of coherent, cross-cutting themes that can be compared across all the committees will always be partial and incomplete, to the point where the themes risk becoming too general and overarching to say anything meaningful.

The in-depth analyses provided in chapters 4–7 follow a common structure: After a general introduction to the material provisions on religion and views of religion within the rights movements behind each human rights treaty and its monitoring body, the analysis proceeds to map the supplemental documentation published by each treaty body on religion. This documentation spans from their general recommendations on the interpretation of their provisions and the reporting guidelines issued to states, to their decisions on religion under their individual complaints mechanisms. Followed by a brief summary of how religion is approached in these surrounding documents, the patterns in how each treaty body has approached religion in its concluding observations from 1993 to 2013 are reviewed and examined. In chapter 8, the interconnections between these patterns are explored further.

While there is a rich body of scholarship on the origin, content, scope and dominant interpretations of the internationally recognized right to the freedom of religion or belief,21 I do not attempt here to provide an assessment of the legal merits of this scholarship, or of any of the other ways in which religion is employed in the international human rights discourse or in domestic, statutory law. As such, I do not offer a perspective on the interpretation of what the law “actually says” (de lege lata), nor do I offer a recommendation of what the law should be (de lege ferenda). This puts great distance between my approach and the legal profession, but also from scholars composing, combining and assessing global surveys on the relation between law and religion, which tend to emphasize the scope and de facto efficiency of regulations of religion, but offer few reflections on their understanding of the term and concept of religion.22




2 Making Religion

This is not a book about religion, but about religion-making. As such, it does not purport to say anything about the “real” substances, uses, roles or contents of religion/s, however one chooses to interpret that word, term or concept. Rather, it seeks to examine how a range of actors within a highly specialized segment of international law approach and apply religion and concepts commonly linked to it in order to achieve the specific tasks that have been assigned to them. The essentially contested nature of religion (see chapter 1), as long recognized within the academic study of religion, invalidates clear-cut definitions or solutions to what religion as such is or can be, beyond the scope of carefully limited case studies, such as the one presented in this book. This chapter explores in closer detail the notion of religion-making, which informs the specific approach to how religion is being “made” by actors at the UN in this book. This chapter briefly explains where the term and concept of religion-making comes from, what conundrums it seeks to answer, and what related approaches it relies on.

The idea that religion/s are constructed or “made” in discourse is derived from the “critical turn” in religious studies.23 Drawing on insights from social anthropology, sociology, political science, postcolonial studies and literature studies, the critical approach is strongly heterogeneous, only held together by its shared dismissal of a simplified “religion-secular binary” and its attendant antagonism towards the broad variety of claims made inside and outside the academy in the name of “religion” as a unified and singular concept. Uniting this criticism is a refusal to accept “religion” and “the secular” as signifying stable concepts between which particular relations can be developed. Scholars within this approach have launched a variety of theoretical and methodological criticisms highlighting the instability of religion, the secular and, hence, their interrelationship. Central to this criticism is a set of epistemological challenges posed to the “religion-secular binary”

It is a critique of the modern practice of classifying ‘religious’ as against ‘secular’ domains as though these categories are part of the order of things. It is a critique of the religion-secular binary and its function in sustaining the myths of modernity. It is a claim that such a classificatory practice is itself ideological. By classifying a specific range of theorized practices as religions, faiths or spiritualities, it thereby exiles them and simultaneously constructs the domain of the secular in accordance with natural reason. (Fitzgerald 2011: 8)

Although this programmatic statement by Timothy Fitzgerald would hardly be supported by all those who have launched critiques of the coherence of the religion-secular binary, many of which came before the “critical turn”, it nevertheless encapsulates a number of important dimensions within this approach: First, it links present classifications of religion and secularity to what some scholars perceive as the “myth” of modernity, intimating a correlation between this myth and the ways in which modern nation states enforce order and compartmentalization more generally. This corresponds to the underlying premise of the increased “formatting” of religion by modern nation states identified by Olivier Roy (2010) and criticized by Talal Asad (1999), and the validity of an “evolutionary” perspective where “law” has gradually evolved from a “religious” origin.24

Second, Fitzgerald’s statement emphasizes that classification is never neutral, but always serves one ideological need or other, inevitably charging the deployment of religion and secularity with dangers or benefits relative to the ideological formation in question. This criticism highlights the power relations and ideological dimensions that work to place different religions in broad, sweeping categories where they are perceived to be either “good” or “bad” (Hurd 2012: 947–948). Third, Fitzgerald points to the propensity of much theorizing on religion and secularity to equate the latter with natural reason, exiling the former to an outsider position, influenced by irrational superstition. This criticism engages the claims by secularists who tend to equate belief with irrationality and secularity with enlightened, rational common sense (Zucca 2012). Fitzgerald’s broad-based criticism relies on a range of theoretical developments, from the rise of critical theory, post-structuralism and postmodernism, to deconstruction and the linguistic turn in the human and social sciences (Clark 2004; Saler 2000; Flood 1999).

In order to move beyond the established binaries and knowledge regimes of modernity, under which religion and secularity are framed as structural opposites, Arvind-Pal S. Mandair and Markus Dressler have suggested that theorizing on religion cannot be resolved by recent appeals to “post-secularity”:25

…the postsecular move as made by prominent philosophers, theologians and theorists of religion cannot be restricted to its identification of the mutually imbricated natures of religion and the secular but, more importantly, (…) it continues to bring into play one of the key aspects of the secularization thesis, namely, the concept of religion as a cultural universal – that religion exists everywhere (…) [U]nless it incorporates a move beyond the presumption that religion is a cultural universal, the very idea of a post- of secularism appears to be a chimera. It means little more than a return to Christian thought disguised as the postsecular. (Dressler and Mandair 2011: 11)

Exposing the foundational, but often unexamined claim underpinning large-scale theories on the secular, secularity, secularism and secularization – that religion, despite local variations, is essentially a cultural universal that exists everywhere – Dressler and Mandair seek to pull the rug from under the feet of the post-secular, exposing it as “disguised Christian thought”. Hence their suggestion that the analysis of concepts like religion and the secular are not advanced by appeals to the post-secular, but can only be performed within a post-secular-religious frame of reference in which the shifting borders of religion and secularity are constantly re-examined. This is not to say that religion or the secular should or can be abandoned and jettisoned as analytical concepts. Rather, the call for a post-secular-religious frame stresses the need to move beyond approaches that do not sufficiently discuss these foundational concepts and how they interact with one another.

The proposal of Dressler and Mandair to move beyond the religion-secular binary by directing the attention to the means of their production is thoroughly informed by postcolonial perspectives, emphasizing the impact of Western universalism in the ordering of different religions in a teleological, developmental schema derived from their degree of similarity to Western forms of gradually secularized religiosity (Dressler and Mandair 2011: 13). A particular strength of the approach is its outright dismissal of the world religions template implicit in most, if not all, conceptions of the post-secular, with the claim that these categories have been imposed and enforced upon a variety of local beliefs and practices as “religious” through the knowledge regimes of colonialism, a claim that has significant support in other research.26

Also unlike the majority of theorists contesting the viability of a religion-secular binary, Dressler and Mandair suggest a program for empirical research drawn from these critical perspectives and based on their notion of religion-making (Dressler and Mandair 2011: 21). Religion-making, conceived of as a heuristic tool to move beyond the confines of a taken-for-granted religion-secular binary in the analysis of how religion comes to be constituted in society, has three broad dimensions: one from above, from positions of power; another from below, from subgroups in society drawing on religionist discourses; and a third from a pretended outside, in the form of scholarly discourses that provide legitimacy for the former two by reproducing and normalizing the religion-secular binary (Dressler and Mandair 2011: 21).

By providing a deconstructive perspective that incorporates the processes of distinguishing religion and the secular at different levels in society, the notion of religion-making is sensitive towards power relations, underscoring the importance of incorporating the relative power matrix involved in any discursive act of “making” religion. Furthermore, religion-making adds a relational dimension to theorizing on religion and the secular by emphasizing the interconnectedness between religion-making from above, below and outside, exposing the mutually reinforcing bonds between powerful, institutionalized authorities, smaller subgroups in society and actors in the scholarly community that work to reinforce and reproduce distinctions between religion and secularity. Finally, religion-making contests the naturalness of the religion-secular binary by carefully examining where this distinction comes from within each specialized discourse. While neither of these analytical dimensions of religion-making are unique to Dressler and Mandair,27 their juxtaposition provides a novel overview of how actors take part in religion-making processes relative to the power vested in their positions in society.

While religion-making represents a fruitful take on the specific problematic arising out of discussions of the post-secular, it also draws on a range of pre-existing theoretical approaches to the problems associated with religion and the secular as cultural universals and their constitution at the juncture of different discourses. Besides the obvious debt owed to the writings of Michel Foucault on genealogy and discourse, and, in particular, Talal Asad on the concept of religion and the development of distinct formations of the secular (debts which Dressler and Mandair concede), the concept of religion-making connects to more recent work that propose related approaches to the analysis of religion, but also to other social phenomena and their multidimensional constitution from above, below and outside positions of power.

Over the course of the last two decades, sociologist Peter Beyer has developed a theory of religion as a global social system modeled on a specifically Christian template. The key argument in Beyer’s writings is that a global social system for religion based on the binary distinction between salvation and damnation central to Christian thought and practice has developed over the course of the last century. However, as the category has spread, it has also taken on localized meanings, amalgamating with embedded concepts in other languages and cultural systems, resulting in a myriad of “glocalized” religious sub-systems that relate in very different ways to the constituent binary distinction of the global system for religion (Beyer 1998, 2006). Hence, whereas the original conception of religion was disseminated from a privileged position of power, various processes of religion-making from below and outside have gradually evolved as responses to this imposition, drawing on local resources and surroundings.

These global and glocal systems for religion do not exist in isolation, however, but constantly interact with other social subsystems that view religion quite differently, relative to their respective binary codes. The different logics of these subsystems and their correspondingly different views of religion mirror the tripartite division of religion-making from above, below and outside:

The different [scientific, and theological and ‘official’] perspectives and their different rationales make it clear that, on the one hand, conceptions of religion are diverse and incapable of being reduced to a common denominator; and yet, on the other hand, any one of them can operate in a universally applicable fashion without representing any greater degree of distortion than anything else human societies count as knowledge. How we conceive of religion depends on the social context or purpose we have for doing this. (Beyer 2003: 157)

Hence, Beyer’s theory incorporates the differences between religion-making both at a global level, where the content of religion is determined by geopolitical shifts in the balance of power, and at a local/glocal level where the religion-making conducted from below interacts with numerous other different social systems, providing entirely different borders and duties for religion.28 Beyer’s theory is strongly inspired by the systems theory developed by Niklas Luhmann, but is more sensitive to the role of power relations in shaping the content of the religious subsystem, for instance in colonial settings (Beyer 2006), a consideration mostly absent from Luhmann’s post-humanist writings (Luhmann 1995, 2013).

In a different, but related vein, religious studies scholar Thomas Tweed (Tweed 2005, 2006) has pointed to the importance of situating and contextualizing the separation of religion from its surroundings, pointing to the fundamental differences between lexical distinctions, taking the ordinary usage of terms as a marker of differentiation; real definitions, offering sets of theoretical propositions about the nature of religion that can be empirically tested; and stipulative approaches, which more or less arbitrarily assign particular meanings to the concept of religion (Tweed 2005: 256–257).29 This tripartite division of definitional strategies highlights the importance of recognizing not only the methods for distinguishing religion from its surroundings, but the purposes of such distinctions. Furthermore, it serves as an important reminder of the possibility of contradictory, yet co-existing methods of identifying religion: While a lexical and a real approach to religion may reach very different conclusions on the form and content of religion, neither invalidates the other – rather, their differences point to the importance of the demanding exercise of clearly stating the origins and purposes of distinguishing religion from its surroundings (Tweed 2005: 263, see chapter 1).30 Tweed’s approach resonates with similar views on the contextual constraints to defining and approaching religion offered by Beckford (2003), Woodhead (2011) and Wilson (2014). Importantly, this process is not exclusive to religion, as other categories, including law, politics and the state are also under constant negotiation globally in ways that closely resemble that of religion-making, as actors from above, below or beyond positions of power wrestle for control of their contents and applications.31

Finally, religion-making is also akin to discourse theory, which is premised on the same ambiguous and reflexive relationship between practical analysis and the objects such analysis is set to investigate, in particular in the field of religious studies:

…for the study of religion as a specialized area of research discursive approaches have implications that need to be made explicit. To begin with, religion completely loses its status of being something sui generis. Rather, discursive approaches study the very claim that “religion is sui generis” as part of a discourse on religion that has formed under identifiable historical circumstances and that has materialized in university institutions and scholarly programs, in turn stabilizing and legitimizing the attributed meaning of religion as sui generis. (von Stuckrad 2013: 16; emphasis in the original)

Religion-making, then, can be considered one of several possible approaches to a discursive study of religion that share a basic dismissal of the sui generis nature of religion, the very invocation of which becomes part of the subject matter available for analysis. Religion-making seeks to destabilize the naturalness of religion in discourse, questioning the mechanisms and consequences of taken-for-granted applications of religion (Dressler and Mandair 2011: 21).

In this way, religion-making is epistemologically over-determined, in the sense that it questions the very viability of the constitutive category under analysis, emphasizing the examination of the forms and conditions under which the category comes into being (Andersen 2003: XII). As such, religion-making does not constitute a methodology, as it does not prescribe particular rules for its implementation, nor does it accept the pre-existence of a precise object for examination or claim that true knowledge about such an object can be achieved. Rather, it conforms more readily to what Niels Åkerstrøm Andersen has labeled an “analytical strategy”, by turning the observations of others into the primary unit of analysis (Andersen 2003: XIII). The notion of religion-making stresses the incomplete nature of any discursive act of identifying and approaching religion, as the process of singling out this, rather than that as religion will be decisively affected by the observer’s position above, below or outside power.

Although the application of religion-making as a discursive analytical approach does not constitute a methodology as such, it does impose several conditions on what research designs may be derived from it: Religion-making is a concept-driven approach, thus it requires a reflexive and critical engagement with the concept under analysis, with a particular emphasis on the gray zones between the concept and its surroundings (Goertz 2006: 35). Accordingly, identifying how religion is applied in discourse presupposes a conception of what religion is that goes beyond the mere term, necessitating the recognition of associated terms and concepts that are related to religion in discourse, and may be used interchangeably with it, in order to show “affinities and differences between representations in order to demonstrate whether they belong to the same discourse” (Neumann 2009: 62). Arriving at such a conception of religion, however, is premised on a secondary condition imposed by the application of religion-making: determining the scope of the discourse under analysis. Such a determination requires close scrutiny of the particular field at hand, in order to identify its particularities in terms of participants, addressees, intended readership, genres and relations to other discourses (Neumann 2009: 65–70). In the next chapter, I will address this last condition first, by tracing the religion-making of actors in international law throughout the 20th century, thereby gradually developing the scope of the discourse under further scrutiny in part II of this book.



3 Making Religion in International Law

The United Nations is many things, but it is first and foremost a creation of international law. Its origins, purposes and capacities are explicated in the UN Charter, negotiated in San Francisco in 1945, as the dust from the Second World War had just barely begun to settle. The inception of the UN, while historically significant, was not unprecedented in its magnitude, nor could it ignore developments within international law that preceded it. In order to better grasp the ways in which the UN has approached religion from its creation and up to the present, this chapter first provides a brief look at its major antecedents and their takes on religion in the history of international law, before moving on to the specific work of the UN from the 1940s and up to the present.

At the very basic level, international law implies “the existence of several independent entities, which meet each other on the level of equality and which are willing to engage in peaceful relations rather than being in a permanent state of war with each other” (Wolfrum 2006: 4).32 The sources, content and application of rules regulating these relations have a long and complex history, as formalized relations between independent entities have been common since the beginning of recorded time (Neff 2010: 4). The historical trajectory of international law is commonly subdivided into the several epochs, starting with examinations of the relations between political entities in ancient times and the Middle Ages, moving on to the classical age of international law following the Westphalian settlements in 1648 and the post-Napoleonic Concert of Europe from 1815, concluding with the settlements following each of the two world wars of the 20th century.33 Throughout these epochs, religion has primarily been approached in two ways: as a basic building block in the normative foundations of international legal regulation (Bederman 2002: 85), and, especially since the settlements of Augsburg and Westphalia, as an object to be regulated according to the dictates of sovereign political actors (Philpott 1999: 580–581). What united the religion-making of these widely dispersed epochs was the exclusive dictate of the terms and procedures of international law from “above”, by elites in powerful positions.

The peace negotiations following the world wars changed the rigidity of this system fundamentally, as they inaugurated the recognition of non-state international organizations as prominent actors in international law, opening up the regulation of religion at the international level to new inputs, both from “below” and “outside” positions of power: The formation of the League of Nations in 1919 created an entirely new institutional framework and venue for the conduct of international affairs, where the input from scientific communities and civil society was actively solicited, although not always heeded (Charnovitz 2006: 357). Following the end of the Second World War, the formation of the United Nations expanded and formalized this triangulation through the multilayered structure of the organization, including the creation of specialized programs and increased points of contact for members of civil society. Additionally, the paramount role of human rights ascribed to the work of the world organization in the UN Charter, especially since the end of the Cold War and the collapse of the Soviet Union in 1991, has made the UN one of the primary manufacturers in the industry of religion-making at the international level, although not limited to the legal sphere (see chapter 3.3).34

The creation of the League and the UN are important antecedents to the present approaches to religion in international law because they offered two different approaches to religion and the legal management of religious pluralism: one collective, portraying religion primarily as a group identity marker, the other individualist, viewing religion as a matter of personal beliefs and convictions. In the following, I will go more in-depth on both of these approaches and their impact on how religion is approached at the UN today.

3.1 The League of Nations

The creation of the League of Nations was an extension of the foreign policy objectives of US president Woodrow Wilson, whose involvement in the “Great War” was driven by his desire to forge a new kind of world, “fit and safe to live in”, formulated in his Fourteen Points address in January 1918 (Neff 2005: 287). As a subset of its general peacekeeping purposes, the League sought to manage the perceived threats to stability and world order represented by religious pluralism. It did so by creating a set of treaties governing the treatment of minorities, and by establishing a “mandate system”, to provide order and stability in states created as the successors to the German, Austro-Hungarian and Ottoman empires at the conclusion of the First World War (Matz 2005: 54).

The minority treaties were negotiated between the League and Eastern European successor states to the Ottoman Empire in order to prevent intergroup hostilities following the collapse of this multi-ethnic and multi-religious empire, thereby also encouraging the self-identification of minorities as minorities (Mazower 1997: 51). Whereas imperial administrations prior to the 19th century frequently accepted, even cherished the notion of religious and other differences between communities within their borders (Burbank and Cooper 2010: 12), the rise of the nation-state in the early 19th century fostered an evolutionary ideal of assimilating minorities into unified nation-states. While this process was considered to move smoothly on its own within the borders of the victors of the war, other, less civilized states were considered to be in need of assistance:

…the Great Powers were happy to interfere in the internal affairs of “new” states but allowed no meddling in their own affairs. This supremely paternalistic stance assumed that “civilized” states such as those in Western Europe had evolved procedures to facilitate the assimilation of minorities that did not yet exist in “immature states” (Mazower 1997: 53).

The underlying premise of this interference was that assimilation “into the civilized life of the nation” was not only possible, but also desirable; that minorities were disruptive to social order and should eventually be assimilated (ibid.).

Where the minority treaties only implied a certain hierarchy of states in the new world order through this paternalistic stance, the creation of a mandate system was explicitly founded on such a hierarchy, epitomized in the much cited article 22 of the Versailles treaty of 1919, where states and territories were included in the system because they were inhabited by “peoples not yet able to stand by themselves under the strenuous conditions of the modern world”. The hierarchical notion was complete, with a subdivision of territories into A-, B- and C-mandates, where the scope of the tutelage of advanced nations differed relative to the territories’ perceived level of development. The mandate system was an attempt by the League to come to terms with territories formerly under colonial administration by one of the three disbanded empires, while simultaneously treading carefully enough not to disrupt any of the still existing US, French and British imperial structures. The mandate system represents a curious bridge between colonialism and decolonization, employing the language of both, by providing limited recognition in combination with trusteeship (Matz 2005: 89, Rajagopal 2003: 71).

Common to the minority treaties and the mandate system was the creation of extra-territorial protective measures for religious freedom: all states included in these schemes were required to create legal safeguards for religion in some form, although no such requirement was levelled by the League towards the victors of WWI, as this was considered a potential breach of the victor’s sovereignty (Mazower 1997: 52, Mahmood 2012: 429), demonstrating the bonds between sovereignty and level of civilization in this period of time (Matz 2005: 60), significantly compromising the League’s universalist pretentions. The extent of this imbalance was most strikingly illustrated upon the negotiations of the League Charter, when U.S. president Woodrow Wilson’s proposal to include religious freedom in the document was amended by the Japanese delegate, Baron Makino, who suggested an expanded paragraph that would put all states on equal terms, resulting in the outright dismissal of the proposal (Fink 1995: 198).

The creation of the minority treaties and the mandate system were primarily instances of religion-making from above, where statesmen, diplomats and international civil servants came together in order to lay out the basic architecture of the international system for years to come, and worked out the role of religion as part of this process. Religion-making at the League was governed by the dubious concept of a “standard of civilization”, which until the early 20th century had been co-extensive with the spread of Christianity, legitimizing colonial enterprises and foreign intervention, while simultaneously denying membership in the international community to non-civilized, i. e. non-Christian peoples (Gong 1984: 238; Matz 2005: 63).

The test for whether non-Christian states were considered worthy of some form of recognition according to this standard was their ability to grant autonomy and provide adequate protection of Westerners residing in their territories, under a system of “capitulations” (Danchin 2008b: 510, Bowden 2005: 20). In order to gain full membership in the Family of Nations, prospect states were forced to expand the capitulation offered to foreign nationals to encompass their entire populations, forcing major overhauls of their legal systems in order to safeguard “dignity, property, and freedom of travel, commerce, and religion, and (…) a court system that comprised codes, published laws, and legal guarantees” (Anghie 1999: 48), requirements that became institutionalized under the minority and mandate systems overseen by the League.

While the religion-making of the League was mainly conducted from above, it also received input from below and outside, i. e. from non-state actors and the academy. According to Steve Charnovitz, the Paris Peace Conference (PPC) in 1919 “should be recognized as the fount for the idea that state practice would accept NGO participation in international organizations” (Charnovitz 2003: 60). As the first genuinely international conference, the five month PPC was an opportunity for a broad range of interest groups seeking to influence the assembled diplomatic missions at a venue that was considered more open to such influence than domestic political structures. While access to deliberations was severely limited, four pressure groups in particular influenced the proceedings: labor unions, Jewish and Zionist organizations, women’s groups and the American Red Cross (Charnovitz 2003: 63). Of these groups, the Jewish and Zionist organizations were the best organized, and influenced the religion-making of the League directly by presenting the grievances of Jewish minority communities in European states and their need for protection under the minority treaties (Charnovitz 2003: 66, Mazower 1997: 50).

The influence of religion-making from the outside, i. e. the scientific community, also came into its own for the first time at this conference (Nielson 1992: 228). While scholarly fields dedicated to religion were largely in their infancy, other scientific fields contributed decisively to the formation of the minority treaties and the mandate system. This influence was chiefly wielded through the work of The Inquiry, an ad hoc committee established by U.S. president Woodrow Wilson in 1917 in order to determine policy issues at the forthcoming peace conference (Crampton 2007: 225).

The Inquiry was first and foremost a geographical research group, set with the task of creating clearly recognizable lines of nationality for the new states in Europe and beyond in order to avoid new conflicts. At the PPC, members of The Inquiry sat on territorial commissions deciding where to draw the lines on the new maps of Europe, Asia and Africa. While an important part of this boundary-making was to localize and consider the utility of natural, topographical boundaries such as rivers and mountains, a key part of the work of The Inquiry was to establish “ethnographic units” of territory, that could bring conflicts and territorial claims to an end (Crampton 2007: 234). In this process, religion and “the local sense of nationality” were key features in determining ideal borders, based on fieldwork conducted by Inquiry members (Crampton 2007: 235). Historians in The Inquiry supported the arguments of the Arab majority for a Syrian mandate including Palestine and Lebanon over Zionist claims derived from historic rights and religion (Nielson 1992: 248).

Accordingly, whereas post-war settlements prior to the League had exclusively been conducted from above, the terms of international treaties and the designations of new borders necessitated by the breakup of the old Empires after WW1 were decisively influenced by non-state actors below and outside the state level, effectively revolutionizing the conduct of international affairs. Despite this influence, the triangular relationship between different modes of religion-making at the League of Nations tilted strongly towards the impact of religion-making from above: States still exerted decisive influence on the broader construction of religion in the minority treaties and mandate system, confirming Saba Mahmood’s contention that the international law on religious freedom from its inception has been informed by “the exercise of sovereign power, regional and national security, and the inequality of geopolitical power relations” (Mahmood 2012: 429), rather than the Wilsonian ideal of spreading tolerance. Despite the modest input from NGOs and academics, however, the negotiations at the PPC represent an important first demonstration of the increasingly triangular relationship between religion-making from above, below and outside: For the first time, the realpolitik formerly conducted by lawyers, statesmen and diplomats received input from an increasingly important scientific community and an incipient civil society forming around emerging issues of global concern.

While the religion promoted and protected under the mandate system was a modified extension of the constitutional ideal of freedom of individual conscience developed by Western states in the 19th century (McDougal, Lasswell and Chen 1976: 881), the religion of the minority treaties was more collective in nature, recognizing distinct religious communities and safeguarding their equality on par with majority populations. Put differently, the mandate system was created to bring underdeveloped territories into the family of civilized nations, where the protection of religious freedom was a basic requirement, while the minority treaties were more utilitarian, seeking to harmonize tensions between sub-state populations in already somewhat developed nations. While the long-term goals of the former barely got off from the ground before the system was dismantled, the failure of the latter was illustrated by its complete inability to protect minorities in the interwar years and during WWII (Mazower 2004: 387).

The resulting conceptions of religion in the legal instruments fashioned by the League of Nations mirror the key compromise at the heart of the organization, between the acceptance of the developed, homogenous nation-state as the norm in international relations on the one hand, and the acknowledgement that something had to be done with the underdeveloped territories and residual minorities that were left out of the myriad national projects emanating from the Great War on the other (Mazower 1997: 51). As a key ingredient, both in the idea of the enlightened, civilized nation-state and in the self-identification of minorities left out from national projects, religion became a concern both to the mandate system and the minority treaties.


3.2 The United Nations

With the formation of the United Nations in the wake of WWII, religion-making in international law changed considerably. The mandate system was abandoned in favor of the trusteeship system of the UN, where the importance of gradually attaining self-determination was more pronounced than at the League and the latter’s emphasis on development and the sacred trust of civilization was somewhat downplayed (Matz 2005: 87). In the UN Charter and the Universal Declaration of Human Rights (UDHR), the rights of religious and other minorities were nowhere to be found, due to the resistance from Western states with sizeable colonial possessions and considerable problems with minorities in their own domestic politics, to recognize groups as rights-holders (Mazower 2004: 389; Lerner 2000: 910).

Compared to the Paris Peace Conference, the deliberations leading up to the creation of the UN featured more significant contributions from civil society and the scholarly community: NGOs and individual activists were the second largest contingent at the San Francisco conference where the UN was created, outnumbering state officials two to one (Normand and Zaidi 2008: 125). While their direct influence at the conference was limited by Great Power rivalry, Jewish and Christian groups in particular lobbied for an express recognition of human rights with considerable success (Normand and Zaidi 2008: 128). Decisively, the Charter of the new organization pledged the Economic and Social Council (ECOSOC) to make suitable arrangements for consultation with non-governmental organizations, starting a long-lasting and rapidly expanding consociation with international civil society, with the number of NGOs accorded consultative status by ECOSOC presently (2016) standing at 4189.35

During the negotiations on the UN Charter at the San Francisco conference in 1945, the demands from representatives from civil society that human rights should be a core part of the new organization were met, albeit in the form of vague and permissive, rather than clear and mandatory provisions on human rights in the Charter. Decisively, the Charter tasked the General Assembly with the initiation of studies and recommendations to promote international cooperation in the field of human rights in article 13,36 and ECOSOC with the creation of a commission for the promotion of human rights in article 68,37 explicitly inviting input from the scientific community while delegating the business of standard-setting to a political body of state representatives. These articles prepared the institutional ground for the UN in the post-war era to formalize the triangular process of religion-making as a subset of the organization’s human rights work, where studies commissioned from above by the UNGA and the activities of the Human Rights Commission and UN staffers working from outside the political process provided venues for input from the scholarly community and civil society below and outside the UN, particularly through major global conferences on pressing human rights issues.

The evolution of human rights as a major policy objective at the UN has been dominated by two parallel processes: the development of international standards, and monitoring and assistance in the implementation of these standards. While the former has been overseen by the exclusively state-run Commission (since 2006 Council) on Human Rights (CHR), the latter has mainly fallen to a string of committees of independent experts set to monitor the various human rights treaties adopted over the years. Additionally, the CHR and its Sub-Commission has commissioned a series of independent studies on pressing human rights issues, and appointed a rapidly increasing number of Special Rapporteurs and working groups mandated to report regularly on various themes.38 Finally, with the creation of the post and office of a High Commissioner for Human Rights (OHCHR) in the wake of the Vienna World Conference on Human Rights in 1993, the UN received a center of gravity for its human rights activities, coordinating the erstwhile dispersed activities in the field. Parallel to the institutional development of human rights entities at the UN, a rising number of human rights NGOs have been granted consultative status, enabling them to influence decision-making at major conferences, directly to specialized agencies and rapporteurs, and by submitting supplementary shadow reports to the committees set to monitor human rights treaties (see below).

3.2.1 Standard-Setting

The concepts of religion in the international legal framework created by the United Nations depart significantly from those of the League in several respects: First, article 18 of the UDHR expanded and generalized the provisions of the mandate system concerning the freedom of religion, thought, belief and conscience to be valid for all members of the UN. Hence, whereas the mandate system only required the protection of the freedom of religion or belief in less developed states, the UN universalized the concept to become valid for all regardless of developmental level. The notion of the freedom of religion or belief is not only protected in article 18 of the UDHR,39 but also in article 18 of the ICCPR,40 the 1981 Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief and numerous other legal instruments.41 As such, it is by far the most developed and far-reaching concept of religion developed by any UN entity. The protection offered by the right is not limited to traditional definitions of religion, and does not require legal systems, whether international or domestic, to decide on the merits of one religion over another.42

The expansive nature of the norm thus provides an unequivocal answer in the negative to the overarching question in all dealings with religion in political or legal contexts: whether religion is a special, set apart, sui generis concept that requires particular attention and protection over other concerns.43 Religion, according to this norm, is just one subset of an expansive range of protected beliefs that can be subjectively held without any form of state interference (Lerner 2012: 5, Taylor 2005: 204). While the inclusion of terms like manifestation, observance, belief and conscience are drawn from, and therefore clearly favor certain religious traditions to the exclusion of others, the body set with the task of monitoring the right, the Human Rights Committee, has long maintained and protected an expansive understanding of “belief”, as outlined in its 22nd general comment,44 as has the Special Rapporteur on the freedom of religion or belief.45 Although article 18 has been interpreted to create certain limited collective rights for religious groups and communities (Taylor 2005), the identification of religion remains tied to the nexus between a forum internum, composed of certain sincerely held beliefs, and a forum externum, enumerating the potential manifestations inspired by these beliefs that can be accepted in the public sphere.46

Second, the UDHR abandoned religious and other minorities as rights-bearing entities, whose protections under the minority treaties were replaced by a general clause in article 247 on non-discrimination, valid for all regardless of group affiliation. This turn was not specific to religion, but part of the general individualization of international law represented by the UDHR (Slaughter and Burke-White 2002: 13). The departure from the League conception of religion as a potential identity marker at the UN was illustrated when the General Assembly discussed how to respond to a series of Anti-Semitic incidents in Europe in the late 1950s. Starting as an effort to adopt a binding treaty that would prohibit both racial and religious intolerance, negotiations were quickly deadlocked over the issue of religious discrimination, leading to new negotiations over separate instruments, one covering racial discrimination, the other religious discrimination. Whereas support for the fight against racial discrimination was massive, ensuring the rapid adoption of the ICERD (1965), the infighting over religious discrimination brought the process to a grinding halt, with the non-binding 1981 Declaration as the hitherto only material result.

Following the adoption (1966) and entry into force (1976) of the twin Covenants on Social and Political and Economic, Social and Cultural rights that turned the majority of the provisions of the UDHR into binding legal obligations,48 the notion of religion as a feature of the identity of minorities was reintroduced to the international legal framework through article 27 of the ICCPR, which required that:

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.

Nevertheless, research by Nazila Ghanea indicates that religious minorities have largely been excluded from this reintroduction, because they fail to be covered by the general mechanisms and procedures offered by the minority framework, as the “30 year question mark” over minority rights that elapsed at the UN between the UDHR and the ICCPR made all questions concerning discrimination against religious minorities part of the freedom of religion or belief umbrella in international human rights work, a tendency she contends is still in force, despite the adoption of later instruments like the 1992 declaration on the rights of minorities (Ghanea 2012: 61).49 Hence, although the recognition of religion as an identity marker was tangentially reintroduced through the inclusion of minority rights in the ICCPR and later instruments, the conception of religion as a legal category recognized by the identification of personally held beliefs and their manifestations remains dominant in international law. Despite scattered discussions on the possibility of resuscitating the draft convention on religious discrimination that was developed in the 1960s, and the botched attempt to adopt “complementary standards” to the ICERD in order to prevent the “defamation of religions” (see chapter 4), there is little evidence that any further instruments will be adopted in the foreseeable future.

Following the adoption of the non-binding 1981 declaration on religious intolerance, international standard-setting in the field of human rights on religion has largely come to a halt. While religion features in the 1992 declaration on minorities and the programs of action from the world conferences on human rights (Vienna 1993), for gender equality and the empowerment of women (Beijing 1995) and against racism (Durban 2001), these documents are not binding, and have done little to affect the ways in which religion is approached at the UN.


3.2.2 Implementation and Monitoring

Compared to the dominance of states at the Paris Peace Conference, religion-making within the UN has evolved into a truly multidimensional process, as actors from above, below and outside have become vital and necessary partners, both to the political entities negotiating binding legal instruments, and to the numerous committees set to monitor their implementation. With the advent of the UN, the League conception of religion as a domestic concern with varying degrees of international regulation was replaced by a universalist conception of religion that eschewed minorities as rights holders, but sought to disseminate the narrower concept of religion as primarily constituted by beliefs at a global scale. The idea of universal standards applicable everywhere opened up a new space for the participation of actors beyond the state level to participate in the global conversation on the freedom of religion or belief, as NGOs, consultancies, research centers and individual experts have increasingly taken their places at the tables of UN entities dealing with the standard-setting, implementation and monitoring of religious freedom.

Whereas the League recognized considerable local differences in the regulation of religion, the UN conception of religion was explicitly founded on the idea that religion is a “cultural universal that exist everywhere” (see chapter 2), and eligible for the same level of protection regardless of local conditions, generating vibrant discussions on the perceived fit between a universalist, norm-creating center and local levels set with the task of implementation. Hence, whereas the substantive content of religion in international law seems to be somewhat clarified, its realization in state practice on the ground has always been controversial and contested, and the increasing involvement of non-state actors has served to further complicate the role of religion in the monitoring and implementation of international law. Increasingly, turning the principles of international law into realities on the ground is a cooperative effort where international organizations and institutions, NGOs and individual experts and academics participate, offering alternative visions and correctives to state practice. The principal arena for the interaction between these different international actors is the United Nations and its extensive institutional framework for the protection of human rights, notably the Human Rights Council (formerly the Commission on Human Rights) and the human rights treaty body system.

3.2.2.1 The Human Rights Council

Although human rights have increasingly become “mainstreamed” as a universal concern to all entities across the UN system, the primary actor set to monitor the practical implementation of the international legal framework on human rights is the Human Rights Council and its Special Procedures, in particular, but not limited to the role of the Special Rapporteur on the Freedom of Religion or Belief,50 whose mandate was created by CHR resolution in 1986.51 The system with special procedures to which the rapporteur belongs is the successor to the string of ad hoc rapporteurs appointed by the CHR’s Sub-Commission on the Prevention of Discrimination and the Protection of Minorities, the lowest tier of the UN human rights hierarchy, created to fill some of the gaps in the protection of minorities in the UDHR (Normand and Zaidi 2008: 249; Weissbrodt 1986: 695). The special rapporteurs have been characterized variously as the crown jewels, frontline human rights troops or hands of the CHR by commentators; acting simultaneously as human rights activists, rallying points for human rights, international diplomats, academics and government advisers (Subedi 2011: 203, 212), mandate holders face enormous challenges in their work.

Among the ad hoc rapporteurs appointed by the CHR, two early mandate-holders have been important both to the interpretation of the mandate as special rapporteur and to the conceptualization of the freedom of religion or belief as a foundational human right. First, Arcot Krishnaswami submitted his Study of Discrimination in the Matter of Religious Rights and Practices to the Sub-Commission in 1960.52 The comprehensive study, based on a review of the legislation on religion in 86 country monographs assembled by Krishnaswami and his secretariat, includes a list of 16 principles for legislation on the topic of religion and belief, especially on the topic of acceptable manifestations, which would later become the backbone of the 1981 Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion or Belief (van Boven 1991: 438). Significantly, whereas the Krishnaswami study was primarily dedicated to religious discrimination, his approach to the matter was thoroughly infused by the individual conception of religion introduced by the UDHR article 18, as he observed that “each religion or belief makes different demands on its followers”, advising against a mechanic application of the principle of equality that does not recognize the nature of these demands.53

In his study, Krishnswami observed at the very outset: “In view of the difficulty of defining ‘religion’, the term ‘religion or belief’ is used in this study to include, in addition to various theistic creeds, such other beliefs as agnosticism, free thought, atheism and rationalism”.54 Despite this broad-based assertion, the study is primarily dedicated to the various interactions of states with a small handful of “world religions” – i. e., Buddhism, Hinduism, Judaism, Islam, and Christianity, the latter intermittently subdivided into Protestantism, Orthodoxy, and Catholicism. The study briefly summarizes the history of legal regulations of religion or belief at domestic and international levels before explicating the different dimensions of the freedom of religion or belief protected by the UDHR, providing numerous examples of how states and world religions have interacted across the different dimensions outlined in this right.

Concluding his study, Krishnaswami observed that it was “relatively easy” to analyze the situation in the world today, which was characterized by a more favorable trend towards equality of treatment of religions and beliefs, and their followers. This change of affairs was due in no small part to “a change in attitude” among the followers of a number of religions or beliefs, which were less inclined than in earlier times to consider themselves to hold the only repositories of truth.55 Hence, while Krishnaswami embraced a broad concept of religion at the beginning of his study, the brunt of his work chronicled the development of a fairly narrow selection of world religions towards increased acceptance of other religions or beliefs, effectively attributing the tolerant attitudes he identified to internal changes within religious traditions.

Second, Elizabeth Odio Benito completed her Study on current dimensions of the problems of intolerance and of discrimination on the grounds of religion or belief in 1986.56 Benito stressed that the addition of “intolerance” to her mandate implied a broader approach to religious discrimination than that covered by Krishnaswami, encompassing discrimination within or between religions, between individuals or groups, and between the state and religious groups.57 On the nature of religion, she observed that

Like Mr. Krishnaswami, she has refrained from attempting to define “religion”, since the meaning of the word is generally well understood by all. Nevertheless, it is perhaps useful to point out that “religion” can be described as “an explanation of the meaning of life and how to live accordingly”. Every religion has at least a creed, a code of action, and a cult. Further, she has avoided any attempt to describe or evaluate any particular religion or belief or any religious institution. Where she has used the term “Church”, it is not intended to refer to a particular religion or belief, but only to a stable and institutionalized organization or community of believers having an administration, a clerical hierarchy, a fixed body of beliefs and practices and an established form of ritual.58

Hence, although her mandate significantly expanded the scope of discriminatory actions, she maintained a view of religion that was mainly intellectual, firmly anchored in the nexus between a forum internum (a creed) and the forum externum (a cult), indicating its continued isolation from the minority approach to religion as a feature of identity outlined by special rapporteur on minority rights Francesco Capotorti nearly ten years earlier.59

Whereas Krishnaswami ended his study on a positive note, observing an increasing trend towards tolerance and reconciliation among the largest religions in the world, Benito pointed out that this hope had been shattered while her predecessor finished his report, as “serious manifestations of intolerance” swept over Europe in 1960,60 preparing the ground for the adoption of the International Convention on the Elimination of Racial Discrimination in 1965. Moving on to the present situation, Benito painted a no less worrying picture of present manifestations of intolerance on the grounds of religion or belief, ending her report with a recommendation that work on a binding convention on the freedom of religion or belief should be a priority for the CHR, and that the topic should become a regular agenda item for the commission, featuring information on the protection of this right gathered from all over the world.

The resulting mandate adopted in 1986 drew on the work of Krishnaswami and Benito, and set the rapporteur with the task to monitor the implementation of the 1981 declaration. While the original mandate was fairly narrow, the activities of successive mandate-holders have helped expand its scope gradually, as the CHR (replaced in 2006 by the Human Rights Council) has approved new working methods and more clearly formulated recommendations to states. Mandate-holders are typically lawyers, academics or former human rights activists, and as such represent a perspective from the outside, situated at the third, auxiliary level of the UN. Drawing on information from governments, non-governmental and other sources, the rapporteur makes country visits and composes thematic and annual reports on the state of the freedom of religion and belief, complete with recommendations to state parties (Evans 2006: 78).

The broad, thematic scope of the mandate was laid out in full in the Special Rapporteur’s Digest of Freedom of Religion or Belief,61 a document compiled by then rapporteur Asma Jahangir in order to aid individual petitioners in structuring their complaints to her office regarding violations of their freedom of religion or belief. The framework for communications in the Digest features a five-tier subdivision of religious freedom and surrounding issues (fig. 1), and is a useful source to identify the reigning understanding of the right as it has been developed by successive mandate-holders.

The first tier covers the combination of the internal and external dimensions of religious freedom, i. e. the right to adopt or change one’s belief and the right not to be coerced on the one hand, and the scope of acceptable manifestations of religion on the other hand, minutely described according to the 1981 declaration and general comment no. 22 of the Human Rights Committee,62 which is the authoritative interpretation of the ICCPR article 18 (see chapter 5). The second tier covers discrimination based on religion or belief, which also covers the issue of state religions, in cases where such arrangements result in the discrimination of other religions. The right to non-discrimination frequently interacts with the exercise of religious freedom, and is derived from the combined provisions of the ICCPR, the International Convention on the Elimination of Racial Discrimination (ICERD), and the Convention on the Rights of the Child (CRC). Unlike the right to freedom of religion or belief, the right to non-discrimination primarily construes religion as a dimension to identity.
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The third tier of the framework covers vulnerable groups and draws on provisions from the ICCPR, the CRC, the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW), and numerous other international instruments. Vulnerable groups, in particular women, children, minorities, refugees and prisoners, are first and foremost relevant to the freedom of religion or belief because of the prevalence of issues reported to the special rapporteur where religious doctrines, concepts or practices are invoked to the detriment of these groups and their rights. Like the right to non-discrimination, the precarious situation of vulnerable groups is only rarely tied to individual freedom of belief and its manifestations.

The fourth tier is strongly related to the third, and concerns the intersection of the freedom of religion and belief with other human rights, i. e. issues where the invocation of religious freedom can result in the violation of the civil and political rights of others, such as the right to the freedom of expression, the right to life and the right not to be tortured, all of which are derived from provisions in the ICCPR, with smaller contributions from CEDAW and other instruments. The intersection of religious freedom with other rights draws a clear line between acceptable and unacceptable manifestations. Finally, the fifth tier concerns cross-cutting issues, such as the range of acceptable limitations to religious freedom, derogation and technical legislative issues drawn from the ICCPR, the CRC and CEDAW.

The present mandate of the special rapporteur63 situates the mandate-holder at a vantage point at the intersection between different levels of religion-making, tasked with the interpretation of international norms, the compatibility of state behavior with such norms, and a variety of different sources weighing in on the nature of that compatibility. While different mandate-holders have emphasized different aspects of religious freedom (Evans 2006: 85), all have drawn upon a variety of sources, from state officials and civil servants, to specialized UN programs, NGOs and academics.

In a thematic report on the protection of religious minorities, the former special rapporteur Heiner Bielefeldt confirmed the split between religious belief and identity in his observation on the special nature of religious minorities viz. other minorities due to the dominance of article 18 of the ICCPR:

In the context of human rights, the identity of a person or a group must always be defined in respect of the self-understanding of the human beings concerned, which can be very diverse and may also change over time. While generally applying to different (ethnic, linguistic, etc.) categories of identity, this principle of respecting every person’s self-understanding is even more pronounced when it comes to defining religious or belief identities, since the development of such identities relates to the human right to freedom of thought, conscience, religion or belief.

(…)

Measures used to promote the identity of a specific religious minority always presuppose respect for the freedom of religion or belief of all of its members. Thus, the question of how they wish to exercise their human rights remains the personal decision of each individual. Strictly speaking, this means that the State cannot “guarantee” the long-term development or identity of a particular religious minority. Instead, what the State can and should do is create favourable conditions for persons belonging to religious minorities to ensure that they can take their faith-related affairs in their own hands in order to preserve and further develop their religious community life and identity.64

Hence, the obligation on states to perpetuate the existence of religious minorities required by article 27 of the ICCPR65 and the solidarity criterion in Capotorti’s definition of minorities66 were both effectively overturned by Bielefeldt, whose approach to the notion of religious minorities required that the primary task of the state is to ensure respect for the freedom of religion or belief of each individual member to freely choose whether he or she wishes to self-identify with the minority in question.67

This view reflects the dominant approach by academic commentators on the freedom of religion or belief, which is commonly construed separately from the consideration of religion as an identity trait of minorities: Dickson (1995), Tahzib (1996), Taylor (2005), Scolnicov (2010) and Lerner (2000; 2012) all consider the freedom of religion or belief to be synonymous with the mandate of the special rapporteur, with issues like non-discrimination, vulnerable groups and intersecting rights introduced only as secondary concerns. Major international human rights NGOs like Amnesty International68 adopt similar views, as do the NGO Committee on Freedom of Religion or Belief,69 and smaller, issue-specific organizations like Forum1870 and The Tandem Project,71 signaling a strong international consensus on what the right to freedom of religion or belief is meant to cover among actors from below, at the third level of the UN.

In addition to its special procedures, the Human Rights Council also oversees the Universal Periodic Review (UPR), a peer-review mechanism under which the complete human rights record of every member state of the UN is reviewed by the 47 member states of the council in an interactive process where all UN member states can take part in the discussions. Each review is based on reports submitted by the state in question, by NGOs and by the specialized agencies of the UN. Following an interactive dialogue, the council issues a report on the outcome of the review, listing issues raised by members of the council and responses from the state under review. Under the system, every state is reviewed every fourth year, and at the time of writing (2016), the system, which was started in 2008, has just finished its second cycle of reviews. While issues relating to religion, religious discrimination and the freedom of religion or belief have seen significant increases from the first to the second cycle of reviews, they still constitute a very small proportion of the issues raised during the reviews, trailing significantly behind larger issues like international law, gender equality and the rights of children (Årsheim 2016b).


3.2.2.2 The Treaty Body System

In addition to the role of the Human Rights Council and its different mechanisms, the other major system for the monitoring of human rights implementation at the United Nations is the treaty body system, under which committees of individually appointed experts review periodic state reports on the implementation of a broad array of legal instruments.

The practice of reviewing periodic state reports to monitor compliance with the obligations of human rights treaties appeared first in the constitution of the International Labor Organization in 1919, and was later picked up by the Economic and Social Council (ECOSOC) of the UN in the 1950s, before it became the bedrock of monitoring human rights treaties when ICERD was adopted in 1965 (Kretzmer 2008). After a cautious start in the 1970s, when recommendations and criticism were largely absent and committees interpreted their duties quite differently, the reporting procedures have matured into a coherent system, and since the early 1990s, when the UN went through a major institutional overhaul, the procedures of the treaty bodies have become more or less uniform (Stoll 2008).

Treaty bodies decide their own rules of procedure, issue their own separate guidelines for how states should report on the implementation of their obligations, and regularly issue “general comments” on their own interpretation of the provisions in their instruments Within this system (see fig. 2),72 reports are submitted at a periodicity set by the treaty in question, and are reviewed in meetings open to the public where state delegations interact with committee members. Prior to the meeting, committees present states with lists of issues of particular concern to be dealt with in the meeting. States have the opportunity to submit replies to the lists beforehand. Several treaty bodies host preparatory meetings where NGOs can present particular issues. Additionally, all treaty bodies receive numerous shadow reports written by NGOs on state compliance with the provisions in question, and, increasingly, they receive information from UN agencies working in the country. Individual committee members are also free to seek out independent information on their own. Committee members are elected among state parties, who nominate their own nationals to serve as independent experts. Rules and criteria for membership vary for each committee, and are specified in the instrument each committee is set to monitor.73 While the background of committee members varies, the majority tend to have a legal background (Mechlem 2009: 917).
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During the meeting with the state party, the conversation between committee members and the state delegation is directed by the committee’s elected chairperson for the session. Following an introduction from the state delegation, the conversation is structured according to the list of issues, and the different clusters of rights that represent particular difficulties in the implementation of the treaty in question. Following the meeting, the committee holds a closed session where it discusses the issues raised, before drafting and adopting a text containing concluding observations, with views and recommendations on positive and negative aspects, and recommendations to the state party. In particularly problematic cases, committees have various follow-up procedures to monitor that states comply with their recommendations.

Treaty bodies are compromises that illustrate the core paradox at the foundation of international human rights law, caught in the deadlock between the dissemination of universal rules and the parochialisms of domestic jurisdiction. Incapable of delivering binding decisions and verdicts, treaty bodies are left with issuing stern suggestions and recommendations on domestic legal arrangements. The legal effect of their recommendations is disputed (Keller and Ulfstein 2012: 3, Mechlem 2009: 909), and elements of their practice have been labelled “quasi-judicial” (Henrard 2011: 392, Pejic 1997: 684), although their legal significance has been confirmed by references to their opinions in international and domestic legal decisions (Buergenthal 2006: 789).

Several studies have been instigated to review the process and suggest improvements, both procedurally and substantively. Studies by long-time human rights scholar Philip Alston in 1989,74 199375 and 199776 concluded that the system would ultimately need to be reformed and streamlined, suggestions that were reinforced by the findings of Anne Bayefsky, who in her 2001 report77 claimed the system was in urgent and permanent crisis. Since then, a large number of meetings have been held and concept papers created at the bureaucratic and NGO levels of the UN, with no substantial changes appearing on the horizon.78 Several new treaty bodies have been created, increasing reporting burdens and overlapping monitoring activities.79

Despite the problems attendant to the monitoring procedure, there are indications that the existence and increased ratification of human rights treaties have a real and concrete impact on state behavior. In a study commissioned parallel to Bayefsky’s scathing critique, Heyns and Viljoen (2001) found strong indications that states alter legal frameworks and policies to come in line with treaty provisions, although motivations for ratifying were found to be utterly pragmatic: Such alterations did not primarily happen due to the recommendations issued by treaty bodies, but were rather based on states’ impressions of the need to show commitment to human rights at the international arena to secure their own standing on other issues (Heyns and Viljoen 2001: 535).

The vagueness of treaty obligations, which tend to leave considerable room for interpretation, has led each treaty body to develop its own interpretative practice. Over the course of their history, human rights committees have approached the concept of religion differently, relative to the categories of rights they have been set to monitor, the political climate that shaped their competence and powers, their connections with the scholarly and NGO community and their standing in international law more generally.

The ways in which the treaty bodies approach religion is strongly influenced by their location within the UN system. Treaty bodies are situated at the juncture between the first, political UN that has decided their membership and negotiated the treaties they monitor, the second, bureaucratic UN that staffs their meetings, drafts their reports and provides background information on the states under review, and the third, activist UN that lobbies their meetings, hosts side events on the rights they monitor and provide shadow reports for their reviews. From these very different actors, the treaty bodies receive inputs and suggestions on how to deal with religion from above, outside and below. Before moving on to the ways in which the treaty bodies have balanced these inputs in their review efforts, I will take a closer look at the dominant approaches to religion within each of the different levels of the organization.




3.3 Religion at the Three Levels of the United Nations

As the UN Intellectual History Project documented (see chapter 1), the United Nations has grown to become a multidimensional organization that has decisively influenced research, policymaking, development efforts, scientific cooperation and disaster relief through an increasingly complex institutional evolution with unique, global reach. Significantly, the UNIHP documented how the UN has been influential not only in material, measurable terms, but also in more indirect and implicit ways, by framing global concerns in new and instructive ways: In its final report, the project team identified the increased tendency to see peace, development and human rights80 as interconnected issues that have to be addressed together as one of the most important conceptual innovations of the UN (Jolly, Emmerij and Weiss 2005: 7–11).

Additionally, the project documented how numerous shortcomings at the traditional (political and bureaucratic) levels of the UN were increasingly addressed and engaged by non-governmental actors, to the point where it has become possible to distinguish between three different levels of decision-making at the UN (Weiss 2009: 8–9): The first level is composed of the political arenas for states, more concretely bodies created by the UN Charter like the UN General Assembly, the Economic and Social Council, and the Security Council. This is the “original” UN; a society of states joined together to work for world peace. The second level contains specialized agencies, which, although they are directed by UN member states, are staffed by specialists according to the technical requirements of the agency. Agencies at this level include the Bretton Woods organizations (the IMF and the World Bank), the World Health Organization (WHO), the United Nations Development Program (UNDP), the United Nations Populations Fund (UNFPA), the United Nations Educational, Scientific and Cultural Organization (UNESCO) and many others, which have been the operational arms of the UN since the early years. The third level, which has become gradually more important over the last decades, consists of non-governmental organizations, independent experts, consultants and others who are commissioned by the UN or seek to influence its operations. Examples of actors within the third UN are human rights organizations like Amnesty International and Human Rights Watch, independent experts appointed by the Secretary General or other offices within the UN, and special task forces and commissions established to meet particular challenges, such as the Intergovernmental Panel on Climate Change (IPCC).

The organizational levels of the UN enjoy expansive interchanges in the creation and maintenance of ideas, programs and policies to promote the core objectives of the organization. In these interchanges, the three levels of the UN resemble the three levels of religion-making identified by Dressler and Mandair (2011, see chapter 2); the political level of the first UN largely conducts its operations, whether relating to religion or to other concepts, from above, from positions of power and authority. At the second UN, however, actors largely see their role as outside power relations, performing technical tasks that frame categories like religion in instrumental and heuristic terms. At the third UN, NGOs, independent experts and working groups tend to represent the marginalized from below, framing issues in terms of justice and reparations, approaching religion and other issues as part of their struggles for increased equality. In the following, I will go more in-depth on these different levels of the UN, and how they have approached religion, and thereby become engaged in their very own modes of religion-making.

3.3.1 Religion-Making at the First UN

At the first, political level of the UN, where states negotiate the future direction of the organization and its specialized branches, religion is primarily approached as a universal, yet unspecified human value worthy of protection. Debates in the General Assembly and the Human Rights Council tend to turn religions into parts of our universal, shared heritage, and whenever states present agendas relating to religion at political organs, it is in the shape of resolutions calling for the protection of religious sites,81 the promotion of religious and cultural understanding, harmony and cooperation,82 combating the “defamation” of religions83 (see also below) and promoting human rights through a “better understanding of traditional values of humankind”,84 in a specialized language that has evolved into something resembling a United Nations civil religion, composed of a generic cross-section of features drawn from major religious traditions.85 The terms of reference and ways in which state representatives at the UN talk about religion as a generalized, universal and entirely abstract concept resembles the traits identified by Robert Bellah in US American presidential inaugural addresses in his seminal 1967 article “Civil Religion in America”, where he also entertained the possibility of such an international conception of civil religion to emanate from the UN (1967: 18).

However, the civil religion of the first UN, much in the same way as the civil religion of the U.S.A. identified by Bellah, “is being used and has been used as a cloak for petty interests and ugly passions” (Bellah 1967: 18–19), as states dress up utilitarian political claims in the language of serene, peaceful religiosity. Resolutions on religious sites conveniently leave out conflicting views of the ownership and custodianship of particular places (Levi and Kocher 2012); resolutions on the protection against the defamation of religions suppress the freedom of opinion and expression (Langer 2010), while resolutions promoting the traditional values of humankind discredit the status of LGBT rights (Wilkinson 2014). Situated at the helm of the world organization, the religion-making at the first UN is decisively conducted from above, from states in positions of power that emphasize the harmonizing and conciliatory aspects of religion, largely in order to further their own political agendas.


3.3.2 Religion-Making at the Second UN

The bureaucratic, intermediate level of the UN, on the other hand, is set with the difficult task of converting the lofty targets set by states at the political level into concrete policy measures on the ground. Relative to their area of work, virtually every part of the UN bureaucracy encounters and deals with religion in some shape or form. To international civil servants working at the UN secretariat, the specialized programs and agencies, however, the religion in question only becomes visible and relevant whenever it interferes with the primary objectives of each agency. Hence, whereas a debate on whether or not female genital mutilation (FGM) is religious, and how this may affect its abolition would be highly controversial at the political level of the UN, the World Health Organization (WHO) flatly informs that “Though no religious scripts prescribe the practice, practitioners often believe the practice has religious support”.86

Having severed religious connotations to FGM, the fact sheet goes on to identify its cultural origins, begging the question of where to draw the line between these concepts, a line the WHO seems to be confident drawing from the outside, despite practitioners’ belief that the practice has religious support. Engaging the issue of mental health in emergencies, on the other hand, the WHO has stressed the significance of creating “religious places” in refugee camps in order to re-establish normal cultural and religious events like grieving rituals.87 In yet another context, the WHO encourages and praises the decisive influence of faith-based organizations in fighting the HIV/AIDS pandemic.88 Religion, in the work of the WHO, comes in many shapes and forms, and its identification cannot be separated from the primary objectives of the organization in the field of health care.

Another major UN agency, The United Nations Development Program (UNDP), has shown a similarly pragmatic and instrumentalist approach to religion through its collaboration with the Alliance of Religions and Conservation (ARC) since 2009. After regular events dedicated to the potential of religious organizations to help realizing the Millennium Development Goals (MDGs) and their successors, the Sustainable Development Goals (SDGs), the ARC and the UNDP have overseen the commitment of more than 50 “faith action plans”, under which a broad range of religious organizations have pledged to work towards long-term environmental aims, drawing on the key tenets of their faiths.89 The religion-related work of the agency has grown to the point where it has found the need for a dedicated publication with Guidelines on Engaging with Faith-based Organizations and Religious Leaders (2014).90 The guidelines stress the social importance and near universal presence of faith-based organizations (FBOs) and religious leaders, and the potential to improve the implementation of development projects through the careful and considered engagement with religious communities. To the UNDP, the role of religion seems mostly to be strategic and instrumental, as it seeks to utilize the strong social role of religious communities in order to implement its provisions in the area of development. Similar initiatives to engage FBOs have been launched by the World Bank.91

The United Nations Educational, Scientific and Cultural Organization (UNESCO), for its part, has engaged extensively with religious actors for decades. In 1994, the organization organized a meeting entitled The Contribution by Religions to the Culture of Peace, whose participants adopted a declaration on the conference topic, stressing the need for religious co-operation in order to fight increasing armed conflicts and violence, poverty, social injustice and structures of oppression.92 The organization also runs its own interreligious dialogue initiative,

…stressing the reciprocal interactions and influences between, on the one hand, religions, spiritual and humanistic traditions, and on the other, the need to promote understanding between them in order to challenge ignorance and prejudices and foster mutual respect.93

Increasingly, UNESCO has also engaged with the growing concern for the preservation of religious and sacred sites, as part of its overall cultural conservation work. This effort was initiated during the 2010 United Nations year for the rapprochement of cultures, which led to the adoption of a Statement on the Protection of Religious Properties within the Framework of the World Heritage Convention, a legal instrument overseen by UNESCO. To appreciate the particular characteristics of these sites, the organization has launched a UNESCO Initiative on Heritage of Religious Interest, in order to better appreciate the specific conservation challenges represented by structures and areas considered to be religiously or otherwise spiritually significant.94 Unlike the pragmatic approaches to religion favored by the World Bank and the UNDP, UNESCO has approached religion largely from a civilizational, holistic and doctrinal perspective, drawing on its broad engagement with different aspects of culture to better grasp the role of religion to its work.

Combining these different approaches, the United Nations Population Fund (UNFPA) has also started working with religious actors, with a particular emphasis on the role of religious doctrines and the social power of religious actors in the provision of birth control and other issues relevant to women’s health.95 Like the UNDP, the organization has developed its own guidelines for how to deal with FBOs as “cultural agents”, in order to create “conducive sociocultural environments” and to consolidate partnerships for population and development.96 Additionally, the agency hosts the UN Inter-Agency Task Force on Engaging Faith-based Organizations for Development, co-ordinating the work with FBOs across the UN agencies working with development-related issues, mapping out the terrain for interactions between development work and religious actors.97

Across the specialized programs and agencies of the UN, religion-making takes place from self-proclaimed outsider positions, a good distance away from the lofty targets of the political level. Unbridled by the constraints of international diplomacy and policymaking, actors at the second level of the UN have developed a strongly contextual approach to religion, under which the aspects, content and role of religions, their doctrines, adherents and organizations are relied upon and engaged in unequal measures. The various agencies have developed their approaches in concert with their surrounding fields of operation, rather than their immediate UN context: whereas the WHO has approached religion much in the same way as others in the field of healthcare, the UNDP has developed its approach to religion in close relationship with other international organizations working for development and capacity-building. As such, their common location at the second level of the UN is no guarantee for a similar approach to religion – to some extent, the ways in which the agencies deal with religion displays an opposite trend, as they develop their work in relationships well beyond the world organization.


3.3.3 Religion-Making at the Third UN

At the recently identified third level of the UN, non-governmental organizations and individual experts have had a significant impact on the other levels, from the inclusion of human rights in the UN Charter via the creation of the High Commissioner for Human Rights (1993) and to the continuous review of human rights at all levels of the organization (Gaer 1995). International movements working with a broad range of issues have a long history of evolution outside state control (Charnovitz 1997), and continue to push their agendas through to the conclusion of major international agreements.98 Representing perspectives free from state control, a strong and increasing role for the third UN represents a vital input to the state-centric organization, and an alternative route for grassroots activism to be heard. Standing on the outside looking in, actors at the third level work from below and are free to handle the issue of religion as they see fit in their interactions with UN agencies and political branches.

Actors at the third level of the UN engage in “advocacy, research, policy analysis and idea mongering” (Weiss, Carayannis and Jolly 2009: 123). Working from a contextual approach to religion akin to that of the second level, actors at the third UN develop their work in close interaction with the rights movements, constituencies and fields of expertise they seek to represent. As such, the third level acts as a conduit between the UN and the world outside it, providing the organization with much needed input from below the levels of political and bureaucratic discourse.

Unlike the first and second levels, whose composition and competencies are closely circumscribed by international treaties and rules of procedure, the third UN is a “free-flowing network”, whose membership, strategies, goals and modes of interaction with the other levels shifts continuously, thereby evading clear-cut examination and analysis (Weiss, Carayannis and Jolly 2009: 125). Nevertheless, the influence of a third UN composed of actors clearly distinct from the political and bureaucratic levels of the organization can be discerned upon closer scrutiny of specific, recurring themes like religion-making. Some of the most influential ideas of and approaches to religion within the organization have been developed by actors from below the formal structures of the UN. These inputs range from the reports submitted by special rapporteurs on religious discrimination and the freedom of religion or belief from the early 1960s and up to the present (see above) and the shadow reports provided by NGOs to the human rights monitoring overseen by the Human Rights Council and the UN treaty bodies (see below), and to the participation of NGOs and individual experts in conferences on pressing global issues, in particular the landmark conferences on human rights (Vienna 1993), women’s rights (Beijing 1995) and racism (Durban 2001).

Given the large number of actors from different backgrounds working at the third UN, no singular approach to religion has been developed at this level. Rather, the third UN brings the sheer variety of available approaches to religion to bear on the operations of the other levels by presenting additional, alternative or conflicting views to the table. The evolution of the UN into three institutional levels and modes of operation has created a complex, multi-dimensional mode of religion-making at the organization, where the content of the term is relative to the author and surroundings of its deployment: what delegates at the General Assembly mean when they speak about religion is simply something different from the religion facing the ground operations of specialized agencies, the campaigns launched by NGOs or the reports written by independent academics.

The rise of a third level where NGOs and individual experts can influence policy and bureaucracy is not exclusive to the UN, nor is it particularly recent: from the 18th century onwards, private individuals and organizations have had gradually more audible voices in the shaping and execution of rules and policies at different levels of governance. Similar influences are legion in domestic politics, can be traced at other international bodies like the EU, the OSCE and ASEAN, and have only accelerated over the last decades as a byproduct of the communications revolution. Where petitions to local, regional and global political bodies and agencies used to be a cumbersome, specialized affair only available to very limited segments of the population with the requisite know-how and resources at their disposal, the last decades have seen a dramatic lowering of the bar for participation and a subsequent mushrooming of participation from civil society.

The rise of the third level of the UN, while fully in line with the intentions of the founders of the UN, who admitted wide participation of NGOs within the framework of the organization, is not without ambiguities or paradoxes. Individuals serving as experts or within NGOs seeking to influence the UN frequently have backgrounds from the political or bureaucratic levels of the organization or from higher echelons of politics or bureaucracies in member states or other powerful interest groups with vested political interests in shaping the work of the organization. This background, while sometimes necessary due to the level of technical specialization on global issues, blurs the lines between policymaking, bureaucracy and activism in civil society.

Adding to the complexity of the notion of a third UN, some NGOs have unclear ties to their domestic governments, spawning the notion of the “Government NGO”, or GONGO. The rise of GONGOs has mainly been detected at the Human Rights Council, where the aggressive posture of some states towards criticism against their human rights record has been complemented by a set of NGOs whose agendas and views are indistinguishable from that of their home state. Among the many challenges facing the problem with GONGOs, the composition of the committee that reviews applications for accreditation for NGOs is among the most pressing: The ECOSOC Committee on NGOs is composed of representatives from 19 member states elected on the basis of equitable geographical representation, a composition that prepares the ground for repeated infighting along the same lines as the other political levels of the UN. While this problem has been pointed out in the past (de Frouville 2008: 114–115), it is unlikely to go away any time soon, as reform of the political bodies of the UN has proved exceptionally complex.



3.4 Multi-Dimensional Religion-Making in International Law

After more than a century of international political organization premised on the participation of actors above, outside and below positions of power, the multidimensional nature of international governance has become commonplace. While the final say in the process of standard-setting in human rights is still firmly in the hands of political actors working from above, the monitoring and implementation of these standards has increasingly become a collaborative process featuring participants from different positions of governance and all the organizational levels of the United Nations.

Approaching religion has not commonly been among the regular features of actors involved in international governance, which have been more focused on the traditional topics of international law, ranging from questions of sovereignty, peace and security, to trade, the provision of development aid, concerns for the environment and the promotion of the rule of law. Although numerous religious organizations have long provided strong and vocal involvement across many of these issues, the ways in which actors in international governance have approached religion more generally – what dimensions of the concept they emphasize and what modes of interaction they prescribe – has not received sufficient attention. With the rise of human rights as the “lingua franca of global moral thought” (Ignatieff 2000: 320) and the concurrent claims concerning the “return” of religion (see chapter 1), the ways in which international human rights actors approach religion should become subject to greater scrutiny. Although a handful of studies on the notion of religion in the jurisprudence of the European Court of Human Rights have appeared over the last decades,99 actors at the universal level have so far received little attention,100 with most studies favoring a rights-based approach rather than a more conceptually sensitive analysis.101

While these studies provide crucial insights into the protection offered for the freedom of religion or belief and other related rights, they provide little information about how the different institutions involved in the monitoring of human rights approach religion in more general terms: whether they see religion as a positive or negative social force, whether they are more concerned with the doctrinal, ritual or legal aspects of religious traditions, or the organizations and entities based on a more or less clearly established religious ethos. Whether these entities favor the non-committal approach to religion at the first UN, the utilitarian approaches at the second UN or the plethora of approaches present at the third UN, or a mixture of all of the above has so far not been properly examined. Put differently, the present scholarship on the approaches to religion within international human rights monitoring bodies generally does not examine how these bodies deal with the multiple concepts of religion in their work beyond strictly defined legal norms – in particular the notion of “lived religion” – how people live out their religious identities beyond the scripts laid down for them by international law.

Elsewhere, I have examined the approaches to religion at the procedures established by the Human Rights Council (Årsheim 2016a, Årsheim 2016b), documenting how consecutive special rapporteurs on the freedom of religion or belief and NGOs petitioning the UPR process on the freedom of religion or belief have approached the concept of religion in their work. The special rapporteurs have chafed at the narrowness of their mandate and the complexities of disentangling religious discrimination from other types of discrimination (Årsheim 2016a: 313), demonstrating the translational difficulties experienced by individual experts from below or outside the UN working to “vernacularize” the rules and provisions developed by political actors at the first UN. NGOs petitioning the UPR, on the other hand, have struggled to establish the necessary fit between the plight of groups and individuals they document on the ground and the international normative framework, frequently failing to escape the tendencies of faith-based groups to emphasize the misery experienced of their own and to portray their agonies in theological categories as martyrs or heroes (Årsheim 2016b: 88).

The remainder of this book examines the approaches to religion at the other major human rights monitoring system overseen by the UN: the treaty body system. The work of four treaty bodies will be explored from a variety of perspectives: After a brief introduction to their legislative history, I move on to discuss the legal provisions on religion of each treaty, and how religion has been approached by the treaty bodies in their general comments, their individual complaints procedures and their reporting guidelines. After a brief summary of which approaches to religion dominate in these documents, I assess how each treaty body has approached religion in the concluding observations they have issued following their reviews of state reports from 1993 to 2013. In order to paint a more detailed picture of the ways in which the reviews are conducted, summary records from the interactive meetings between treaty bodies and states parties are also examined for the most dominant themes of each treaty body. In chapter 8, I explore cross-cutting themes and connect them with different scholarly perspectives on religion.
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Part II: Monitoring Religion



Introduction

Like the special rapporteurs and the NGOs petitioning the UPR, human rights treaty bodies are parts of the third UN. Like special rapporteurs, members of the treaty bodies are appointed in their individual capacities by UN member states in order to oversee the successful implementation of legal norms developed at the political level. Also like special rapporteurs, the treaty bodies are frequently petitioned by NGOs and approached by specialized agencies and programs from the second UN seeking to monitor and influence how they do their work. Despite these similarities, there are some important differences as well. Treaty bodies are not created by resolutions negotiated at the political bodies of the UN, but by the ratification of binding international treaties. As such, they are part of a large system of international bodies set to interpret treaties under international law, and are bound to follow the principles of treaty interpretation laid down in the 1969 Vienna Convention on the Law of Treaties (Mechlem 2009: 909). Their terms of operation are not limited in time, and their competences are strictly defined in the treaties they are set to monitor. The provisions of their treaties vary considerably, from the handful of substantive articles outlined in the International Convention on the Elimination of Racial Discrimination (1965) to the broad number of rights listed in the Convention on the Rights of the Child (1989), as does the level of engagement from states parties and civil society.

Concluding observations issued by treaty bodies constitute a complex subject matter. In his review of the treaty body system in 1997, Philip Alston recommended that the quality of concluding observations should be improved in terms of “clarity, degree of detail, level of accuracy and specificity”.102 Michael O’Flaherty has pointed to the tendency among treaty bodies to issue observations that do not sufficiently reflect the meetings with states parties, include excessive non-treaty-related recommendations, do not provide sufficient connections between concerns and recommendations, and do not sufficiently prioritize between different recommendations, nor dedicate enough attention to the follow-up of previous observations (O’Flaherty 2006: 51–52). Additionally, treaty bodies frequently issue concluding observations with no reference to specific treaty provisions, bundle several different provisions together, and recommend vague and imprecise measures to bring domestic practices in line with the instruments they are set to monitor. On some themes, the committees monitoring the CRC and CEDAW have created standardized responses that are issued verbatim to several states (see chapters 6 and 7).

Taken together, these factors complicate the systematic examination of concluding observations, which tend to evade simple and clear-cut categorizations. Starting from the assumption that any application of “religion” or related terms can shed light on how each committee approaches religion, I have identified all uses of these terms for each committee, before parsing the assembled data into larger themes and subthemes. Along the way, observations that merely list the terms as parts of legal obligations or mention the terms in passing have been left out from the final analysis. Likewise, themes that are only mentioned sporadically have not been included in the overall assessments presented below, except in instances where they directly influence larger themes. Some concluding observations that contain particularly lengthy discussions of religion and associated terms have been included several times in the examination of different themes. Both the top-level collection of data and their later subdivisions have been guided by the specific analytical interests and perspectives laid out in chapters 1–3. Other subdivisions could undoubtedly have been used on the same material, generating different themes and perspectives. Nevertheless, I maintain that chapters 4–7 represent broader trends in how the treaty bodies have approached religion in their monitoring practice from 1993 to 2013.

Recognizing that committees and states frequently use the term “religion” interchangeably with other terms, I have expanded the number of terms associated with the concept of religion in the analysis, including the names of distinct traditions like Islam, Christianity, Buddhism and Hinduism, and a range of phenomena that have been identified as “religious” in the discourse, like rituals, temples, mosques, churches, gods and spirits, and particular political or legal issues that engage religion, like secularism, theocracy, Sharia and Canon law. This expansion has been applied selectively, drawing on my pre-existing background knowledge and familiarity with the discourse: For example, documentation concerning Thailand is more likely to feature terms like Buddhism and monastery than secularism or Baha’i, whereas the situation is exactly the reverse in documentation concerning Tunisia. The systematization of the resulting data has been conducted manually, using digitized searches for terms associated with the concept of religion. Over the course of the analysis, I have gradually assembled a list of terms that has been expanded incrementally in order to help identify the different deployments of the concept of religion in the discourse.103

The frequency with which the selected terms have been used by the committees during the time period in question does not in itself indicate anything about the patterns in their religion-making: Singular concluding observations can mention religion numerous times without adding much information about how the committees view the concept, whereas concluding observations that only employ the term once may offer several insights into the rationale behind the religion-making of the committees. Hence, I do not examine the prevalence with which “religion” or any other term on the list appears.104 Similarly, I do not review the prevalence of singular states, because their inclusion in the discourse is relative to the number of instruments they have ratified and the frequency of their reporting, which is highly erratic.105 To the extent that I quantify findings, I do so in terms of highlighting the prevalence of particular, broad themes in specific geographical regions or over fairly distinct periods of time.



4 The Committee on the Elimination of Racial Discrimination

4.1 Introduction

Cradled from protracted drafting debates in the Commission on Human Rights (CHR), the ECOSOC and the GA in the early 1960s over whether recent outbreaks of Anti-Semitism in Eastern Europe were to be met with a convention against intolerance based on race, religion, or both (see chapter 3), the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD), the treaty establishing CERD, was adopted on the 21st of December 1965.106 CERD started work on the 19th of January, 1970, thereby inaugurating the monitoring mechanism. The treaty dedicates articles 8–25 to the structure, procedures and competences of the committee and the interpretation of these measures by the committee have been authoritative for most treaty bodies following in the wake of CERD. Although there are differences between treaty measures governing the structure of the other treaty bodies, the main framework and precedents set by CERD have largely given direction to the entire monitoring machinery.

The text of the convention mentions religion twice. The preamble reiterates that the UN Charter pledges every member to take joint and separate action

…for the achievement of one of the purposes of the Organization, which is to promote and encourage universal respect for and observance of human rights and fundamental freedoms for all, without distinctions as to race, sex, language or religion

While the preamble faithfully reproduces the language of articles 1(3),107 13(1), 55108 and 76109 of the UN Charter in enumerating disallowed distinctions, it is considerably more narrow than article 2 of the Universal Declaration of Human Rights (UDHR), in which political or other opinion, national or social origin, property, birth or other status were also included. In articles 1–7 of the convention, in which substantial provisions are enumerated, sex and language do not appear, while the right to freedom of thought, conscience and religion is listed in article 5(d) (vii) as one of 12 civil rights that should be guaranteed to everyone, without distinction as to race, color, or national or ethnic origin.110

All the material provisions of ICERD, articles 1–7, are dedicated to the elimination of discrimination. Additionally, the committee has published general comments on the rights of indigenous peoples and Roma111 signaling its understanding of ICERD as an instrument that can be applied to promote the rights of specific minority communities that have historically experienced abuse and differential treatment, despite their omission from the instrument (see below).112 ICERD features a far more restrictive catalogue of prohibited grounds for discrimination than the other committees. The prohibited grounds are listed in article 1(1): “In this Convention, the term “racial discrimination” shall mean any distinction, exclusion, restriction or preference based on race, colour, descent, or national or ethnic origin”.

Despite the intentional omission of religion from the list of prohibited grounds in the convention, the committee has increasingly engaged religion in its monitoring practice, a development that can be traced in part to the influence of the program of action from the Durban World Conference Against Racism (2001) and its insistence on the interrelationship between different identities in discrimination.113 Additionally, the terrorist attacks against the United States in September 2001 sparked increased acts of intolerance against Muslims, and allegations of such acts, or “Islamophobia”, on a global scale (Sheridan 2006: 330), highlighting the nexus between different grounds of discrimination, and the troublesome lacuna in ICERD since its separation from religion as a prohibited ground for discrimination during the drafting process in the 1960s.

The process to implement the Durban program can be seen as an attempt to rejoin racial and religious discrimination as parts of the same problematic, and led to the establishment by the Human Rights Council of an “Ad Hoc Committee” on the possibility of creating “complementary standards” to cover all related grounds for discrimination.114 The committee paid special attention to the nexus between racial and religious discrimination, an issue it found presently “not adequately addressed” under international law, recommending that CERD dedicate a general recommendation on the issue,115 but stopping short of recommending the creation of a new legal instrument on the subject (Berry 2011: 437). Since the establishment of the Ad Hoc Committee, CERD has commented far more frequently on the nexus between religion and race, gradually expanding its mandate to keep abreast with the changing nature of discrimination.

This engagement with religion has led to increased attention toward the potential for multiple or “intersectional” discrimination that conjoins the material provisions of the convention with religion. The concluding observations of the committee on religion have primarily been based on an expansive reading of article 1(1), pointing to the intersectionality of race, ethnicity and religion. In this way, the committee has increasingly blurred the spurious borders between racial, ethnic and religious identity, to the point where it has effectively expanded the scope of article 1(1) of ICERD to cover virtually every form of religious discrimination, because such discrimination by its very nature is considered to be inseparable from racial or ethnic dimensions.

By emphasizing the complex relationship between religious, racial and ethnic grounds for discrimination, the committee has fortified its view of religion as primarily an issue of identity, signaling its distance from an approach to religion as an individual elective. Additionally, however, the committee has also addressed religion with reference to article 5(d) (vii), which prohibits racial discrimination in the enjoyment of the freedom of thought, conscience and religion. One of the key questions for the committee, then, is how to distinguish between instances of discrimination based on religion that violate article 1(1) and instances that violate article 5(d) (vii) (see below).

In much the same way as the other committees, CERD has increasingly been brought into contact with the role of religious organizations and the influence of non-state forms of law, including religious law. The committee has also engaged with the role of the doctrines and practices of minorities and indigenous peoples, including the expression of their spiritual and religious identities. CERD approaches the social impact of religion on the implementation of ICERD in line with its more general view of religion in society, as a marker for identity and group membership, a view that has led the committee to a somewhat different approach than that of the other committees. In particular, the committee has consistently promoted the rights of indigenous peoples to enjoy their cultural and religious traditions, and has shown considerable willingness to recognize non-state forms of law in order to achieve “substantive equality” for minority and indigenous groups.


4.2 General Recommendations

CERD has issued 35 general recommendations (GR). While more than half of these statements deal with procedural issues, the rest provide authoritative interpretations of single articles and crosscutting themes. Of these, most are brief, reiterating treaty articles and urging states to include more substantial information in their reporting. In GR 20,116 CERD specified that the civil rights enumerated in article 5, including the freedom of religion, do not constitute an exhaustive list, and that the article in itself does not create these rights, but assumes their existence and recognition. Furthermore, it called upon states parties to report on the 12 listed rights one by one, a request that has been mostly ignored by states. During the same session, the committee also adopted GR 21 on the right to self-determination,117 although this right is not part of the convention.118 The rationale for the recommendation is laid out in the first paragraph, in which it is stated that “The Committee notes that ethnic or religious groups or minorities frequently refer to the right to self-determination as a basis for an alleged right to secession.” In paragraph 5, the committee points out that all governments, as part of their recognition of the principle of self-determination, must respect the fundamental human rights of peoples, hinting at an expansion of the distinctions prohibited by the convention:

In order to respect fully the rights of all peoples within a State, Governments are again called upon to adhere to and implement fully the international human rights instruments and in particular the International Convention on the Elimination of All Forms of Racial Discrimination. Concern for the protection of individual rights without discrimination on racial, ethnic, tribal, religious or other grounds must guide the policies of Governments.

Followed by a reiteration of the contents of article 2119 of the convention, outlining policies and legislative efforts states parties must put into effect, the above passage suggests that religion may also be included in the list of prohibited distinctions outlined in article 1(1) of the convention.

In GR 32 (2009) on the meaning of special measures, the committee elaborated on this position, observing that the grounds of discrimination in article 1 “are extended in practice by the notion of “intersectionality” whereby the Committee addresses situations of double or multiple discrimination – such as discrimination on grounds of gender or religion – when discrimination on such a ground appears to exist in combination with a ground or grounds listed in article 1 of the Convention”.120 While this observation established the relevance of religion to the interpretation of article 1 of ICERD, it did nothing to alter the ambiguity of religion as a ground for discrimination, as it affirmed the necessity of a combination with grounds listed in the convention in order for religion to fall within the remit of the convention. The content and application of intersectionality, coined in the literature on violence against minority women in the early 1990s (Crenshaw 1991), is contested (Davis 2008), and its introduction into the vocabulary of CERD has unclear consequences (see below).

In GR 35 on hate speech (2013),121 the committee confirmed this expansive approach to article 1 in its comment on the nexus between race and religion:

In the light of the principle of intersectionality, and bearing in mind that “criticism of religious leaders or commentary on religious doctrine or tenets of faith” should not be prohibited or punished, the Committee’s attention has also been engaged by hate speech targeting persons belonging to certain ethnic groups who profess or practice a religion different from the majority, including expressions of Islamophobia, anti-Semitism and other similar manifestations of hatred against ethno-religious groups.

This passage represents a departure from former recommendations issued by the committee on the interpretation of hate speech in article 4.122 The recommendation entails that the definition of racist hate speech, which states are obliged to prohibit by legislation, may not be limited to the criteria listed in the convention, but should also include persons belonging to certain ethnic minority groups who profess a religion different from the majority. The passage also expands the applicability of “intersectionality” as a principle in the interpretation of the treaty from article 1 to article 4. Finally, the singling out of two specific “ethno-religious groups” as particularly exposed to hate speech begs the question of what constitutes such groups, and whether the list is exhaustive (see below).


4.3 Individual Communications

Upon declarations by states parties, the committee is competent under article 14123 to receive and consider communications from individuals or groups of individuals claiming to be victims of a violation of any of the rights of the convention, and to make suggestions and recommendations on the issues raised. In communications 36 and 37 against Denmark,124 the committee explicitly commented on the scope of religious discrimination under the convention. Although the facts of the cases were different, the arguments of the state party, the petitioners and the committee were largely identical: Both communications were lodged by Muslims who claimed that statements by Danish politicians constituted Islamophobia, which had manifested itself as a form of racism in many European countries, including Denmark. While the state party claimed that neither communication fell within the scope of the convention, as the statements did not concern persons of a particular “race, colour, descent, or national or ethnic origin” within the meaning of article 1 of the convention, it simultaneously conceded that communication 36 could possibly fall “to some degree” within the scope of the convention, as it set up a conflict between “the Danes” and immigrants more generally.

In identical decisions, the committee found both communications inadmissible on the grounds that no specific national or ethnic groups were directly targeted. After noting the heterogeneity of Danish Muslims, the decisions clarified the interrelationship of religion and race, as viewed by the committee:

The Committee recognizes the importance of the interface between race and religion and considers that it would be competent to consider a claim of “double” discrimination on the basis of religion and another ground specifically provided for in article 1 of the Convention, including national or ethnic origin. However, this is not the case in the current petition, which exclusively relates to discrimination on religious grounds. The Committee recalls that the Convention does not cover discrimination based on religion alone, and that Islam is not a religion practiced solely by a particular group, which could otherwise be identified by its “race, color, descent, or national or ethnic origin.”125

The committee quoted the preparatory works of the convention, and pointed out that the Third Committee of the General Assembly had explicitly rejected the proposal to combine racial and religious intolerance in a single instrument.


4.4 Reporting Guidelines

In its treaty-specific reporting guidelines,126 CERD emphasizes the general need for information on the nature and scope of adopted legislation for each article, supplied with information on mechanisms monitoring the implementation of the right, disaggregated data relevant to the particular right, and specific, detailed information on particular problems and factors preventing full implementation. These general requirements are followed by article-specific requirements.

Under the reporting requirements for article 5(d) (vii), the guidelines stress the possible intersectionality of racial and religious discrimination, particularly the possibly discriminatory consequences for members of religious communities resulting from anti-terrorism measures.127 The guidelines urge states to be particularly attentive to complex forms of disadvantage in which racial discrimination is mixed with other causes, including religion.

For participation in the CERD reporting process, the International Movement against All Forms of Discrimination and Racism (IMADR)128 has published extensive guidelines for NGOs (IMADR 2011). These guidelines fill in the picture of each article with references to the comments published by the committee. Additionally, the IMADR provides references to concluding observations issued by the committee, giving an up to date view of where the committee stands on specific issues. Under article 1 (racial discrimination), the guide lists the numerous forms of multiple discrimination addressed by the committee, commenting on the “not always simple task” of drawing the line between ethnic/national origin and religion (IMADR 2011: 7), but stopping short of recommending a particular approach to this problem for NGOs.


4.5 The Religion of CERD

Taken together, the general recommendations, jurisprudence and reporting guidelines issued by CERD indicate an increased willingness to incorporate religion into its practice as a recognized ground for discrimination. However, the tenor of the preparatory works and the wording of the substantial articles of ICERD in which religion is expressly left out, effectively prevents the committee from considering religion unless it has an ethnic or racial component (Ghanea 2013: 947; Thornberry 2010: 114). Consequently, the religion of CERD is decidedly different from the individual conception of religion as primarily recognized by belief that has dominated international law since the adoption of the UDHR and still colonizes the international protection of religious minorities (Ghanea 2012: 61).

The religion of CERD is not primarily an individual elective (although it can also be this according to article 5(d) (vii)), but an identity marker that may converge with racial or ethnic characteristics of individuals or groups, composing an “ethno-religious” identity that can be particularly vulnerable to various forms of discrimination. In this way, the religion of CERD has commonalities with the religion of the League minority treaties and the interpretation of the minority concept suggested by minority rights rapporteur Francesco Capotorti, in which the primary emphasis is to prevent discrimination and differential treatment of particular groups in society for their shared identity, origins or traditions.

The relevance and prevalence of religion in the monitoring practice of CERD has been noted by several authors, albeit from different approaches. To José Lindgren Alves, a Brazilian former diplomat and member of the committee, the main takeaway from the “religious turn” in the monitoring practice of CERD is that in a “world of growing entanglement of people and phenomena”, it is vital for the committee to address “the aggravated, mixed nature of racism and racial discrimination”, while being watchful of “misuses” of religious beliefs and the freedom of religion to violate “other equally fundamental human rights” (Alves 2008: 977), the latter primarily exemplified by the freedom of expression. Patrick Thornberry, a law professor and former member of the committee, has stressed the “ethnic” component necessary for CERD to address religious discrimination, and the inadequacy of construing religion as a “choice” and therefore distinct from race and other “natural” inheritances in cases of discrimination (Thornberry 2010: 102, 114–15). The importance of seeing the interconnection between racial and religious discrimination was also emphasized by Thornberry in the meeting with Iran during its 2010 review (see below).

In a related vein, human rights scholar Nazila Ghanea has emphasized the “profound implications” of an “intersectional” approach to experiences of discrimination, where the “other status” of victims of discrimination must be considered, despite not being covered by ICERD (2013: 944) (see below). However, Ghanea dismisses the much stronger claim by fellow human rights scholar Stephanie Berry, who maintains that for Muslims in Western Europe, all discrimination constitutes indirect racial discrimination, as it is “not possible to derive where an ethnic practice ends and a religious one begins” (Berry 2011: 444). According to Ghanea, this would be overstating the case, as no such general view can be derived without sufficient attention to each individual case of discrimination (Ghanea 2013: 951).

Somewhat surprisingly, there has been fairly little focus in the literature on how CERD views the relationship between religion and its mandate in the actual monitoring practice of the committee, with authors focusing primarily on the policy processes, the convention text, the individual communications procedure and the general recommendations issued by the committee. This is particularly surprising given the considerable attention dedicated by the committee to a broad variety of interactions between race and religion, including but not limited to all the issues addressed in the earlier literature on the subject.


4.6 Approaches to Religion in the Monitoring Practice of CERD, 1993–2013

4.6.1 Minorities and Discrimination

The by far most frequently recurring theme in the practice of CERD on the relevance of religion to its mandate is the interconnected issue of minority rights and discrimination, both of which incorporate a racial or other component covered by ICERD, but also frequently involving religion in some way or form. CERD first addressed these issues in a series of observations issued to states with sizeable indigenous communities starting with the review of Ecuador in 1993. During this review, one committee member pointed to inconsistencies between the civil rights of indigenous populations, which were limited to conscience and religion, whereas international instruments, including ICERD, also safeguarded beliefs, questioning whether indigenous people in Ecuador had freedom of belief, or only of conscience and religion.129 Another member followed up this line of argument, commenting on the relocation of indigenous peoples due to industrial development more generally, and observing that he had been in contact with Hopi Indians who had refused to allow subsoil exploration of their reservation because “their religion prohibited such exploration”, preferring to stay poor rather than contravene that prohibition.130 A third member of the committee pointed to the “mystical link” between indigenous groups and their land, a link that should be preserved by positive discrimination.131

Ironing out these fairly different approaches to the religious rights of indigenous peoples in Ecuador in its concluding observations, the committee recommended that any economic exploitation in the Amazon region of Ecuador should be undertaken only after considering the interests of the indigenous communities, “in the preservation of their identity”, thereby evading the issue of religious discrimination and the scope of article 5 entirely, opting for an article 1(1) analysis instead.132

Reviewing Mexico in 1995, a different aspect of the religious rights of minorities arose, as a member of the state delegation explained that gathering data on the composition of the population asked for by the committee was complex, because it would be discriminatory to classify people on account of race, ethnicity or religion.133 By way of response, one member of the committee observed that criteria for classification did not necessarily exclude one another, as group cohesion could easily be both ethnic and religious, observing that many people who identified as Muslim could be atheists, something that also applied to Sikhs and Jews.134 Reiterating the refusal of Mexican authorities to subdivide its population on the basis of minority traits, the state delegate explained that indigenous peoples in Mexico were not considered to be minorities, but rather “formed the whole basis and essence of the nation”, as most Mexicans were of mixed race.135 Ignoring these protests, which arguably struck at the core of the committee’s monitoring task, the concluding observations of the committee expressed its “serious concerns” with the marginalization of the indigenous populations in Mexico stemming from “the impact of the civilizational encounter”, and the unwillingness of Mexican authorities to recognize that such marginalization could be categorized as racial discrimination covered by the convention. To amend the situation, the committee recommended the “harmonization [of] indigenous customs with the positive legal order”, and the development of indicators to evaluate the policies enacted to help indigenous communities.136

Reviewing Guatemala in 1997 and Costa Rica in 1999, members of the committee reiterated their concerns with the fundamental attachment to land among indigenous populations. During the meeting with Guatemala, members of the committee stressed the entrenched nature of this attachment, which constituted “an essential part of their identity”,137 and was their sole means and source of existence, “unknown to the population of European origin”.138 Similarly, during the meeting with Costa Rica, members of the committee emphasized the importance of land for the subsistence and cultural identity of the indigenous population.139 Both states received concluding observations that stressed “the importance that land holds for indigenous peoples and their spiritual and cultural identity”, and were urged to ensure a fair and equitable distribution of land.140

The committee’s official stance on indigenous populations was further spelled out in its general recommendation no. 23 (1997), where it emphasized the importance of indigenous peoples’ right to “practice and revitalize their cultural traditions and customs” and “own, develop, control and use their communal lands, territories and resources”.141 In its review of Chile in 1999, the committee drew explicitly on this perspective, commending the setting up of a judicial system for the trial of members of indigenous communities that recognized custom as a mode of proof. Responding to a question from the committee on what exactly this entailed,142 the state delegation explained that custom could be used as an “excusing or attenuating circumstance” in criminal cases and a means of conciliation for the resolution of land disputes.143 Following the review, the committee published a set of concluding observations where it applauded “the setting up of a special judicial system for the indigenous population which recognizes custom as a mode of proof and which allows for legal conciliation of, in particular, land disputes”.144 To CERD, the establishment of a “special judicial system” was not only acceptable, but actively welcomed as a tool to accommodate the needs of the indigenous population – needs that “in particular”, but not exclusively, relate to land disputes. Similar views of the necessity of legal acknowledgment of traditional indigenous authorities has been repeatedly expressed to Guatemala,145 Mexico,146 Ecuador,147 Namibia,148 Fiji,149 Colombia,150 Australia151 and Cameroon.152

The views on indigeneity expressed by the committee in these observations indicate that the committee considered indigenous peoples to be minority groups with specific rights derived from their “mythical” relation to their land, which was constitutive to their identity, a view also expressed in its general recommendation on indigenous peoples. These views have been repeatedly reiterated over the course of the 2000s.153 Additionally, however, the early observations issued by the committee also give indications of the unclear borders between the different grounds for discrimination monitored by the committee, as individual members problematized the relation between racial discrimination and religion during the meetings with Ecuador and Mexico.

Parallel to its focus on the conditions for indigenous peoples, the committee directed its attention in the latter half of the 1990s towards the borderlines between its provisions on non-discrimination and religion in more general terms: Reviewing Cyprus in 1995, one member of the committee warned the state party against anti-discrimination legislation that related to instances of discrimination that were based on either racial, ethnic or religious grounds, as it could be hard to prove that only one of these grounds caused the discriminatory act, which were often motivated by different issues.154 Several members of the committee also questioned the origins and effects of the subdivision of religions in the report submitted by the state party, where the population had been parsed into Orthodox and Muslim communities, in addition to Maronite, Armenian and “Latin” communities.155

Responding to these questions, the Cypriot delegation referred to the “imposed constitution” of the Zurich-London Agreements of 1960, which was a condition for the independence of the state party, and which mandated the recognition of the religious communities in question.156 In its concluding observations, the committee expressed its views on the subdivision of the Cypriot population into religious communities:

The Committee has taken note of the information provided in paragraphs 21 to 24 of the report which make reference to religious groups and the rights accorded to them by the Constitution. Although the Committee would have preferred to refer to them as ethnic groups, it is fully aware that the respective constitutional provisions of Cyprus are based upon international agreement which are not within the power of the Cyprus Government to amend.157

Issuing this observation, the committee effectively challenged the viability of the provisions on religious communities in the Cypriot constitution, suggesting that the communities recognized as “religious” by the state party could, in fact, equally well be defined by their shared ethnicity, whose differential treatment would therefore be within the scope of ICERD. Similar concerns with the rigidity of religious markers imposed by colonial powers and peace treaties as the sole criterion for the recognition of minorities have been expressed by the committee following the reviews of Lebanon,158 Greece159 and Turkey,160 all of whose legal recognition of different religious communities date back to the settlements following World War 1.

Reviewing China in 1996, the committee encountered a different approach to the role of history in the determination of religious rights. During the meeting with the state party, members of the committee invoked article 5(d) (vii) to address the issue of minorities that were effectively prohibited from exercising their rights to the freedom of thought, conscience and religion, accusing the state party of interfering with the election of the Panchen Lama161 in Tibet, and suppressing the freedom of religion among ethnic Uighurs in Xinjiang province.162 The state delegation observed that the election of the Panchen Lama, in which Chinese authorities had recently participated, had taken place as part of an ancient ritual dating back to the 13th century, and the governmental representation at the ceremony was merely a historical convention, not a political act.163 Furthermore, the Chinese delegation observed that it was “not acceptable” that China should be urged to reverse its policies on the basis of information gathered by the committee, as some of that information was provided by groups financed to conduct separatist activities.164

In its concluding observations, the committee pointed out that “a distinctive religion is essential to the identity of several minority nationalities”, and expressed its concern with the right to freedom of religion of ethnic minorities in the Muslim parts of Xinjang and in Tibet.165 Similar concerns were expressed following the 2001166 and 2009 reviews of China, although the latter set of concluding observations framed the issue of the freedom of religion for ethnic minorities somewhat differently, urging the state party to take into account the “intersectionality” between ethnicity and religion (see below).167 Similar observations regarding racial or ethnic discrimination that violates the right to freedom of religion or belief of minority ethnic groups under article 5(d) (vii) have been issued to Saudi Arabia168 and Viet Nam.169

Reviewing Pakistan in 1997, the committee was faced by a state delegation offering active resistance to its growing interest in questions relating to religious discrimination:

Although it had been noted from previous discussions with the Committee that the question of religious minorities was not considered to be strictly within the purview of the Convention, information had been provided on religious minorities since they were the only “minorities” in Pakistan.170

Committee members questioned the viability of legal regulations that only recognized religious minorities, observing the strong links between religion and ethnicity.171 The Pakistani response re-rehearsed a variation of the historical argument employed by Cyprus above, as the delegation observed that the tribal areas were a remnant from British colonial rule, where the inhabitants were not ethnically or linguistically different, leaving religion as the distinctive marker.172 Concluding the session, one committee member alluded to the challenges of distinguishing between religious and ethnic minorities, observing that the drafters of the convention “had been unable to foresee all the problems which might arise from its implementation”, but the review of Pakistan had been valuable in defining the area of responsibility further.173

In its concluding observations, the committee conceded that religious minorities “as such” did not fall under the scope of the convention, but noted that “religious differences may coincide with ethnic differences”, and therefore appreciated the various measures adopted by the state party for the promotion and protection of religious minority rights. Additionally, however, it expressed its worries over ethnic, linguistic or racial groups that remained unprotected, suggesting that they should also be recognized as minorities,174 concerns that have later been expressed in concluding observations to Lebanon175 and the United Arab Emirates, both of which primarily protect religious minorities.176

Following the review of Pakistan, CERD has issued numerous concluding observations that address the plight of religious minorities,177 alternating between the precarious situation of specific religious minority groups and the narrow categories of minorities recognized in the legal framework, or a combination of both.178 In these observations, the committee has stuck to the rule it established for itself in the concluding observations issued to Georgia in 2007, when it proclaimed that “Religious questions are of relevance to the Committee when they are linked with issues of ethnicity and racial discrimination”.179

Throughout these observations, the committee has called upon states to address the interrelationship between the criteria recognized by the convention, as well as surrounding criteria like religious affiliation in the fight against stereotypes, the prevention of hate speech, the recognition of “ethno-religious” minorities, and the preservation of the “religious specificities” of minorities. What constitutes “religion” as an additional criterion in the identification and prevention of discrimination is, however, uncertain: Whereas the intersections between the convention and the rights of indigenous peoples, Roma, non-citizens, people of African descent and the gender dimensions of racial discrimination have been clarified through the adoption of general recommendations (see above), the role of religion in racial discrimination has not been the topic of such a recommendation to date, rendering the criteria for its recognition and the scope of its protection obscure.

Illustrating the entrenched nature of the interconnections between race and religion in its practice, particularly from the 2000s onwards, the committee has issued several concluding observations where it has addressed this connection as the “intersectionality” of religion and ethnicity, a concept it has also included in its reporting guidelines (see above). The committee first employed this term following the review of the United Kingdom in 2003, where it noted that the state party recognized the intersectionality of racial and religious discrimination illustrated by the prohibition of discrimination on ethnic grounds against Sikh and Jewish communities, recommending the expansion of this prohibition to cover other immigrant religious communities.180 Following the consecutive review of the United Kingdom in 2011, the committee recommended a further expansion of the concept in order to address the intersectionality of sectarianism and racism in Northern Ireland, indicating that it viewed the applicability of the term to go well beyond the concerns of immigrant communities.181

Reviewing Nigeria in 2005, one committee member observed that the state party experienced “intersections of race, ethnicity, regional diversity, religion, class, language, gender, size, and indigenous and settler communities [that] made the problems encountered by other countries pale into insignificance”, requesting further explanation of the government’s reasons for not disaggregating its population statistics by religion and ethnicity,182 despite the apparent insufficiency of these categories to capture the complexity of Nigerian society. The state delegation explained that the government avoided religious and ethnic disaggregation of statistical data because it ran counter to the “inclusive philosophy” pursued by Nigerian authorities to avoid ethnic conflicts.183

Following the review, the concerns of the delegation regarding national disunity were noted by the committee, which nevertheless asked the state party to report on the composition of its population providing indicators disaggregated by “ethnicity, religion and gender on the basis of voluntary self-identification, which will make it possible to determine the situation of groups falling within the definition of article 1 of the Convention”, indicating a clear-cut inclusion of religion under the scope of article 1 of ICERD. Additionally, however, the committee invoked the intersectionality of ethnic and religious discrimination, expressing its concern that members of the Muslim faith, in particular women, could be subjected to harsher sentences than other Nigerians under the plural legal system in place in Nigeria.184

The committee revisited the complex intersections between race and religion in its review of Iran in 2010. Reminding the Iranian delegation that, although the Baha’i was a religious group, one committee member observed that religion and ethnicity often “interlocked”, making it difficult to separate the two,185 a claim that was extensively elaborated by another committee member

Mr. Thornberry noted that article 1 of the Convention defined racial discrimination as discrimination on one of five grounds: race, colour, descent, or national or ethnic origin. The ground of religion had been removed from that article during the negotiation and subsequent adoption of the draft convention by the United Nations General Assembly, but the reference to the right to freedom of religion in article 5 had been retained, and it was considered as a protected right. The Committee had determined in the past that if it noted a convergence of religion and ethnicity it was competent to look into possible racial discrimination against members of certain religious minorities in such cases. As the Country Rapporteur had said, the issue of religion was in fact often intrinsically linked to ethnicity and thus fell within the Committee’s mandate.186

Thus, according to these members of the committee, despite the explicit exclusion of religion from the discrimination grounds of ICERD, the retention of the freedom of religion in article 5 allowed the committee to look into possible racial discrimination against members of “certain religious minorities” in such cases. While this assertion stopped short of an outright claim that religion was part of the grounds covered by article 1 as indicated in the concluding observations to Nigeria in 2005 (see above) and general recommendation no. 32, it left no doubt that if the committee noted “a convergence of religion and ethnicity”, it would be competent to review alleged racial discrimination against religious minorities.

Reiterating the position of the Pakistani delegation in 1997 (see above), the Iranian delegation expressed its dissatisfaction with the way the committee interpreted its mandate, observing that the convention covered religious issues related to ethnicity, not religious issues “as such”, and, hence, not the situation of the Baha’i or similar cases.187 In its concluding observations, the committee expressed its concern with religious freedom and with the low level of public participation among several minority communities, citing article 5 of the convention.188 The discussion that erupted during the meeting with the state party on the competence of the committee to review cases where it noted the “convergence of religion and ethnicity”, however, was nowhere to be found in the concluding observations, which recommended Iranian authorities to “take into account the possible intersection of racial and religious discrimination” in its promotion of understanding, tolerance and friendship, under reference to article 4 of the convention.189

In its more recent practice, the committee has continued to apply the concept of intersectionality interchangeably to legitimize its expansive reading of the scope of article 1 in line with general recommendation no. 32, and as a rationale for its observations on racial discrimination violating the freedom of religion of racial and ethnic minorities protected under article 5(d) (vii). These issues have been interlinked in the observations issued to Fiji190 and Cyprus,191 but were particularly emphasized in the review of Mauritius, where the state delegation stressed the necessity to fashion policies that secured the promotion of the respective cultures of the different communities in Mauritius, which were differentiated according to their religious identity, whereas the legislation on discrimination primarily covered religious belief.192 In its concluding observations, the committee pointed to the intersectionality between religion and ethnicity in Mauritius, observing that “insofar as the population of the State party affirms identity through religious affiliation, the Committee encourages the State party to guarantee the right of everyone to freedom of religion without distinction as to race, colour, descent, or national or ethnic origin”.193

The turn to religion in the monitoring practice of CERD is deep and pervasive, mirroring the concern with the intersections between religion and race from “above”, at the political, first level of the UN, and gathering speed after the turn of the millennium. While the committee has continued to stress the importance of an ethnic or racial component for the convention to be applicable in the fight against religious discrimination, its continued expansion of the fields to which it perceives the convention to be applicable indicates an increased willingness to see connections between racial and religious discrimination. The numerous recommendations to states with specific prohibitions of religious discrimination that the prohibited criteria should also address racial discrimination makes it increasingly unlikely that the committee will repeat its views under the individual communications procedure about the inapplicability of the convention for “pure” forms of discrimination (see above), as such forms seem less and less likely to be identified by the committee.

Indeed, the increased use of intersectionality by the committee challenges the possibility to distinguish between “purely” racial, religious or other forms of discrimination, as the notion is commonly used to stress the inapplicability of singular identity traits as determinants of different forms of discrimination. Rather, the very purpose behind the deployment of “intersectionality” is to emphasize the numerous intersections between overlapping identities, generating specific forms of differential treatment that escape the simplifications of earlier attempts to discuss the connections between different forms of discrimination, like “double” or “multiple” discrimination. As such, the ways in which CERD has approached the intersectionality of race and religion would seem to confirm Stephanie Berry’s claim that discrimination against Muslims will inevitably fall within the ambit of what CERD perceives as indirect discrimination (2011: 447). Although Nazila Ghanea has stressed the need to approach each case with due attention to its specific context (Ghanea 2013: 951), it is hard to imagine a case involving religious discrimination that would be sufficiently clear-cut as to make it inapplicable to the committee, given its current level of scrutiny, where states are cursorily recommended to “take into account” the intersections between race and religion without further discussion or specification.

In this way, the monitoring practice of CERD seems to replicate the essence of the problematic identified by Kimberlé Crenshaw, who coined the notion of intersectionality in 1989: By simply “adding on” an additional criteria (religion) to an authoritative one that the system has been finely tuned to address (race), the appreciation of the specific consequences of the intersection is lost, and the additional criteria is inevitably subordinated to the logic driving the application of the original concept (Crenshaw 1989: 140). To combat this subordination, Aisha Davis has stressed the need to apply intersectionality as an interpretative principle, while turning away from “paradigmatic notions” like race or religion (Davis 2015: 242, se more below), an option that presently is not available to CERD under its mandate.


4.6.2 Organizations

The turn to religion at CERD is not limited to discrimination and minorities, but has increasingly found its way into new legal areas that have previously not been addressed by the committee. In 2002, the committee started taking an interest in the ways in which states register and interact with religious organizations: Reviewing Belgium, Turkmenistan and Armenia, the committee engaged the full spectrum of procedures for the establishment of official relations between state parties and the organizations of religious communities.

Reviewing Belgium, one committee member expressed his appreciation with the state-driven election of a body to represent the Muslim community, requesting more information on whether this body had been useful in dealing with the problems of the Muslim community.194 The state party explained that the representative body had become increasingly important after the terrorist attacks against the United States in September 2001, that it was responsible for the decision of numerous religious issues like ritual slaughter, that it trained imams and religious leaders, and organized the registration of new Muslim communities.195 In its concluding observations, the committee expressed its appreciation with the election of the representative body with a view to maintaining and developing dialogue between the Muslim community and the public authorities.196 Similar praise was offered in 2008 for the parallel German initiative to establish a representative body for the Muslim communities in Germany,197 indicating the importance attached by the committee to the creation of representative organs for Muslims in European countries.

In the review of Turkmenistan, the committee linked article 5(d) (vii) on the freedom of religion or belief explicitly to the registration of religious organizations. Having reviewed the state party in the absence of a report, the committee expressed its deep concern with the denial of registration for all religions apart from the Russian Orthodox Church and the Sunni branch of Islam, and the numerous human rights violations against other religious communities, including the disruption of religious services, the prohibition of literature, detentions and ill-treatment of religious leaders, and destruction of places of worship.198 In the following review of Turkmenistan in 2005, the committee again expressed its concern with the registration procedure, but this time, it stressed “the complex relationship between ethnicity and religion” in the state party, establishing an explicit, yet elusive, connection to article 5.199

Reviewing Armenia in 2002, the committee questioned the Armenian delegation extensively on its registration practices, asking why the established Armenian Apostolic church was charged with the responsibility of registering new religious communities,200 and why paganism had received official recognition in Armenia, while no Muslim community was currently recognized.201 The delegation from Armenia responded that a new law had been enacted that would protect non-traditional religions in particular.202 In its concluding observations, the committee expressed its concern with the obstacles imposed on other religious organizations than the Armenian Apostolic Church, but without any reference to the ethnic or racial component to these obstacles.203

By 2007 the topic of religious organizations had been sufficiently covered by the committee to be included in the list of questions sent to Indonesia prior to its review. The committee requested more information on the impact of the distinction between recognized and non-recognized religions on the rights of “persons belonging to ethnic groups”, thereby explicitly identifying an “ethno-religious” dimension to the topic at the earliest possible stage.204 During the review, the committee requested more information on non-recognized religions, in particular whether such status affected individual members holding non-recognized religious beliefs.205 Acknowledging that members of non-recognized religions could be marginalized socially and could face difficulties from regional authorities in registering marriages and children, the state delegation stressed that the government was taking steps to remedy the situation.206 Adding that the state was doing its best to register as many religions as possible, the delegation observed that these efforts were often met by suspicion among local communities who associated registration with the favoritism shown to Christianity in the colonial era,207 adding yet another layer to the historical resonance of earlier legal regulations of religion on present-day arrangements (see above).

In its concluding observations, the committee criticized the differential treatment of members of non-recognized and recognized religions, due to the “adverse impacts” of this treatment for the rights to freedom of thought, conscience and religion of “persons belonging to ethnic groups and indigenous peoples”, potentially violating articles 2 and 5 of the convention. In particular, the committee expressed its concern with the practice of the state party to allow only recognized religious allegiance on ID cards, and the problems experienced by members of minority religions trying to register their marriages, urging the state party to treat all religions equally, remove religious allegiance from ID cards, and adopt civil marriage legislation.208 In this way, the committee firmly established the links between its provisions and the states’ legal practice, unlike its earlier engagements with religious organizations.

The committee returned to the issue of the registration of religious organizations in its review of Moldova in 2008. During the meeting, the committee questioned whether the recent denial of registration of the Tatar Muslim community meant that there were separate rules for Islam in Moldova, despite the constitutional guarantee of the freedom of religion or belief.209 The state delegation responded that a court case filed by a Muslim organization denied registration was pending, but that several “ethno-cultural” Islamic organizations were recognized.210 In its concluding observations, the committee expressed its concern with the denial of registration of “Muslim ethnic minorities” on purely formal grounds.211 Revisiting Moldova in 2011, the committee reiterated its concerns for the “persistent registration difficulties faced by Muslim ethnic minorities”, requesting more information from the state party on what it was doing to facilitate the registration of such minorities.212 Following a protracted discussion during the meeting on the requirements for registration, the committee expressed its deep concern with the restrictions experienced by “persons belonging to ethnic minorities” who wished to exercise their freedom of religion or belief. These restrictions, according to the committee, may be in violation of the convention due to the intersectionality between ethnicity and religion, more specifically articles 2 and 5(d).213 Similar concerns were expressed in the concluding observations issued by the committee following the 2012 review of Kuwait, where “ethnic minorities” were denied establishing places of worship.214

Reviewing Monaco in 2010, the committee approached the subject of religious organizations in relation to the role of Roman Catholicism as the state religion, observing that Islam was not recognized, and requesting information on the access to worship for Muslims in the state party.215 A member of the state delegation explained that there was no collective or regular practice of the Muslim faith, but that various private premises were set aside for that purpose.216 In its concluding observations, the committee recommended that the state party officially recognize “all religions, including Islam, in order to meet the needs of all persons of a different ethnic origin or of non-nationals”, in accordance with article 5.217

Finally, upon its review of Serbia in 2011, the committee added yet another layer to its views of the nature of the relationship between religion and the provisions of ICERD. The list of issues requested more information on the law governing the registration of religious organizations in the state party, as some religious communities were experiencing problems with gaining official registration,218 a question that was reiterated during the meeting with the Serbian delegation.219 The state delegation explained that registration was not compulsory, and that some religious communities had been denied registration because they did not fulfil the legal requirements.220 In its concluding observations, the committee expressed its concerns with the registration regime:

The Committee recalls the possible intersectionality of racial and religious discrimination and urges the State party to take all necessary measures to ensure the equal right to freedom of religion for all, without preferential treatment, including through a review of laws or practices that perpetuate an intermingling of the secular and religious spheres, which may impede the full implementation of the Convention. It also encourages the State party to ensure that the process of property restitution is carried out without further delay and without discrimination.221

This observation is notable for two reasons: first, there is no indication anywhere in the review that any ethnic group suffered discrimination due to the registration regime maintained by Serbian authorities, begging the question of the relevance of intersectionality to this legislation. Second, it is unclear what “laws that perpetuate an intermingling of the secular and religious spheres” the observation is referring to, what “intermingling” means, and the impediments represented by such laws to the full implementation of the convention.

Taken together, the practice of CERD on the formalization of relations between state parties and religious organizations confirms the overall approach to religion at the committee, where the interrelationship between religious and racial discrimination has become increasingly important, despite the lack of provisions on religion in the instrument. However, the practice on religious organizations is more focused on the nexus between racial discrimination and the freedom of thought, conscience and religion and therefore eligible for protection under article 5(d) (vii). In the early observations, the committee seemed simply to assume that the differential treatment of religious organizations would have an ethnic or racial component, and therefore fall under the scope of article 5(d) (vii) of ICERD, despite no specific indications of this in the review, suggesting a very expansive reading of the article which seems to run counter to the purpose of ICERD as an instrument dedicated explicitly to racial and ethnic discrimination. In its more recent practice, the committee has become more insistent in its claims that the denial of registration for religious organizations risks violating the rights of persons belonging to ethnic groups to the freedom of religion or belief.


4.6.3 Religious Law

While the newfound interest in religious organizations dovetails the more general turn of the committee towards religion, CERD addressed the relationship between ICERD and religious law already in its review of Qatar in 1993. During the review, one member of the committee lamented that the dialogue with the state party had reached an “impasse”:

…[a]lthough the fact that Qatar maintained its dialogue with the Committee was to be welcomed, it had to be noted that the eighth report reiterated the concept that the hadith (tradition) of the Prophet ruled out acts of discrimination. It was also stated in the report that the Shari'a was the principal source of legislation. Apparently, the Qatari Government continued to think that the principles and provisions of the [ICERD] and of the [ICSPCA],222 which had been incorporated into domestic law, sufficed to prevent and punish any act of discrimination. (…) Qatar should appreciate, however, that, pursuant to article 9 of the [ICERD], states parties had to report on the legislative, judicial, administrative or other measures which they had adopted to give effect to that instrument.223

The committee also questioned the juristic reasoning of judges in Islamic courts that could not find the answers in the Koran, the Sunna or previous judgements;224 the limits of “Islamic customs and traditions”, which could be invoked to limit certain rights in the state party,225 and the exact role of the Sharia; its sphere of competence, and its role as a source both for the legislative process and for the interpretation of laws.226 These questions received no response from the state party, and were carried over to the concluding observations, where the committee expressed its concern about the criteria by which Sharia courts could determine appropriate punishments, and queried the necessity of separate proceedings in the civil court for the victim to obtain compensation in accordance with article 6 of the Convention.227 Unlike the role of religion in discrimination, minority rights and the registration of organizations, then, the issue of religious law was primarily approached from a procedural perspective, as the committee stressed the need for judicial transparency and access to effective remedies.

The committee revisited this critical approach during its review of Lebanon in 1998, questioning the coherence of the periodic report and noting a conflict between the description of Lebanon as a “unitary State” and the claim that the Lebanese people was made up of various religious communities with “enormous powers”, including the power to settle family matters in religious courts,228 requesting more information on how all in Lebanon could be equal before the law if important issues like family matters were settled according to the different laws of religious communities.229 The committee also questioned the requirement under the Lebanese confessional system to disclose descent, ethnic origin and religious faith in order to participate in public life.230

Responding to these charges, the delegation stressed that the intention of the confessional system was to protect the interests of all; that it made it possible for all the communities to take part in public life, and that people could switch communities freely, as membership did not rely on faith.231 While individual members of the committee disagreed on the desirability of this system,232 the concluding observations expressed its concern with the system of confessionalism, the unclear boundaries of ethnic and religious communities, and the competence of religious courts to pass judgements on family issues, all of which may lead to racial discrimination because of the differential treatment of “ethnic communities” (see also above).233 To amend the situation, the committee suggested the gradual elimination of confessionalism, and advised the state to take all appropriate measures to ensure that people from different communities were equal before the law.234 Hence, while the committee stuck to its emphasis on procedural fairness, it also expanded its criticism of religiously based legislation by stressing its potentially discriminatory consequences.

Revisiting Qatar in 2002, one member of the committee expressed his appreciation with the role of the Sharia in the state party, as different laws for Muslims and non-Muslims were “desirable, natural and necessary”, because Muslim laws on inheritance, marriage and divorce were “irreconcilable” with other laws,235 whereas other members primarily sought clarification on the relationship between the Sharia and civil laws.236 Echoing its previous review, the concluding observations of the committee requested more information on the possibility to invoke the convention before the Sharia courts, and the exact difference in rules of inheritance between Muslims and non-Muslims.237 While the issue of religious law and its compatibility with the convention was raised again during the 2012 review of Qatar,238 the concluding observations of the committee evaded the issue entirely.239

Despite indications of internal disagreement, the practice of the committee on the role of religious laws in the implementation of the convention in the 1990s and early 2000s displayed a fairly consistent approach in which the general tenor was one of watchful caution and skepticism when faced with the practice of allowing different communities to be ruled by different sets of laws. Throughout the 2000s, the committee has largely followed its earlier approach to religious law, expressing its concern with the possibility that recognizing different laws for different communities could lead to ethnic discrimination, and/or violations of the various civil rights enshrined in article 5 of the convention.

Reviewing Nigeria in 2005 (see above), the committee expressed its concern “that members of ethnic communities of the Muslim faith”, in particular Muslim women, could be subjected to harsher sentences than other Nigerians due to the influence of religious law, but refrained from advising particular actions, reminding the state party of its obligations under the convention.240 Similarly, Ethiopia received criticism in the reviews of two consecutive reports, for the potential ethnic discrimination resulting from the application of religious laws.241 In its more recent practice, the committee has largely maintained its view of religious legal rules as potentially discriminatory in concluding observations to Yemen (2011),242 Israel (2012)243 and Mauritius (2013).244

For CERD, then, the presence of religious law is primarily a question of non-discrimination: Whenever the committee decides to include a concluding observation on the issue, it is sparked by a concern for the potentially discriminatory side-effects of applying different legal rules to communities differentiated by religious allegiance. As such, the committee appears to have no particular opinion on the material provisions of legal rules outside of state control as such. This view sets CERD apart from the other committees, which tend to highlight both material conflicts between the provisions of religious legal systems and the provisions of their instruments, but also challenges arising from the very nature of non-state law in terms of procedure and transparency (see below).

To CERD, recognition of religious law is primarily problematic if and when it becomes an obstacle to equality, under which all citizens should have access to the same legal remedies regardless of religious allegiance. As in the cases of minority rights, discrimination and religious organizations, however, the link established between the committee’s observations on religious laws and the provisions of ICERD is tenuous at the best of times, as it has struggled to point to the specific articles of the convention violated by legal systems that differentiate on the basis of religion. As such, the tendency of CERD to criticize religious law for its harmful effects on equality in more general terms can be construed as an expansive reading of article 1(1) that also incorporates religion when the link to ethnicity is less than clear.


4.6.4 The Impact of Religion

Also preceding its more recent “turn” to religion, the committee has long been concerned with the social role of religious communities, both as potentially inspiring conflict and human rights violations, and as a vital partner in the global struggle for equal rights. The committee first addressed this topic in its review of the Holy See in 1993. Recognizing the unique nature of the state party, the committee highlighted the “religious component” of many ethnic conflicts and encouraged the Holy See to take further measures to promote inter-religious dialogue in such conflict settings, and to use its “moral force” to assist the fight against racism worldwide.245 In its following review of the Holy See in 2000, the committee praised the work of the Church in the field of dialogue and conflict resolution, but stressed that the state party should cooperate fully with national and international judicial authorities in the prosecution of ecclesiastics who took part in the genocide in Rwanda, acts that were “against the precepts of the Catholic Church”.246

Similarly, reviewing Sudan in 1994, the committee emphasized the importance of harmonious relations between religious communities in order to prevent the destructive potential of conflicts sparked by religious differences, suggesting that the origins of the conflict in Sudan could be found in ethnic differences, “aggravated by political, cultural and religious factors”,247 stressing that the importance of efforts to find common ground between different religious groups could help ameliorate the situation.248 In its concluding observations, the committee praised the state party’s assurance that Sudan was a multiracial, multireligious and multicultural society. The committee also commended the efforts of Sudanese authorities towards building the legislative structures and institutions necessary for implementing a policy of non-discrimination and the breaking down of barriers that had historically limited contacts between Muslim and non-Muslim communities.249 Reviewing the consecutive periodic report of Sudan in 2001, the committee signaled its continued concern with the religious dimensions to inter-group hostilities, as it expressed its concern with the long-lasting and ongoing civil war, “fueled by a complexity of issues relating to ethnicity, race, religion and culture”.250

The committee also emphasized the role of religion in fomenting conflict during its review of Nigeria in 1995, stressing that the association of religious differences with ethnic differences could lead to a greater risk of disorder,251 while appreciating the policy of the government to defuse ethnic and religious tensions through “ethnic integration” and “religious harmony”.252 In its concluding observations, the committee expressed its concern that “in circumstances such as those of Nigeria, in which political and religious differences may easily be associated with ethnic differences, any breakdown in law and order can exacerbate ethnic tension”,253 suggesting that the challenge lay neither in ethnic, nor in religious differences, but in situations where the two were mixed up. In its following review of Nigeria in 2005 (see above), the committee praised the state party for its initiatives in the field of interreligious dialogue, encouraging Nigerian authorities to continue its work for national unity and non-discrimination in close concert with religious and community leaders.254 Taken together, these early views of religious differences in society were cautiously optimistic, applauding efforts to settle interreligious differences. Simultaneously, however, they were void of particular references to ICERD, rendering their relevance to treaty interpretation unclear.

Over the course of the 2000s, CERD continued its support for the resolution of human rights conflicts through the increased participation of religious leaders. Reviewing Ghana in 2003, several committee members expressed their appreciation for the role played by religious and traditional leaders in promoting human rights in the state party,255 an enthusiasm that was also carried over to the concluding observations, where the committee noted the important role of religious leaders in the resolution of conflicts relating to land and chieftaincy, or involving customary law.256 The concluding observations to Ghana also raised the issue of female genital mutilation (FGM) for the first time, referring the state party to general comment no. 25 on gender dimensions to racial discrimination.257 Unlike the other committees, which have tended to view FGM as a cultural and/or religious practice (see below), CERD has consistently referred to FGM as a procedure that happens within the context of “ethnic” and/or minority communities.258 In its most recent practice, the committee has shown signs of recognizing the potential influence of religious leaders more specifically in the implementation of the convention, as both Chad259 and Burkina Faso260 have been asked to involve religious and community leaders in their efforts to eradicate racial discrimination and harmful traditional practices like FGM.

Approaching the impact of religion on the implementation of the provisions of ICERD, the committee has developed a practice that is distinct from the other committees due to the idiosyncratic way in which the committee approaches religion, as a topic that can only be relevant to its work when it interacts with ethnicity, race, national origin or any of the other material provisions of ICERD. Hence, the committee has interpreted the role of religious doctrines and practices differently relative to its perceived relation to issues covered by the convention: In its observations on the role of religion in aggravating conflicts, the committee has approached religion as a factor that can lead to ethnic or racial discrimination, recommending that states reform or harmonize their legal frameworks to ensure compatibility with the convention. In observations on harmful traditional practices, on the other hand, religious leaders are called upon to assist in their eradication, while the potential of religious doctrines or beliefs in generating these practices in the first place are left unaddressed.



4.7 Summary

The monitoring practice of CERD from 1993 to 2013 displays the increasing efforts to engage religion taken by members of a committee struggling with the narrowness of its original mandate. Throughout the period, the challenges presented by an international instrument negotiated by actors at the first UN and singling out some parts of the general ban on discrimination in the UDHR while leaving religion out of the picture has significantly impaired the development of a consistent monitoring practice. While no international instrument can pretend to accurately cover the numerous overlapping categories that play out in the intentions and consequences of differential treatment “on the ground”, the centrality of religion to racial identity and discrimination in surrounding domestic, regional and international law has all but forced the hand of CERD to engage with religion despite its express mission not to do so.

The engagement of CERD with religion has played out in different waves relative to the matter at hand, forcing the committee to emulate the ad hoc nature with which actors at the third UN tend to approach religion: Encountering states that offer tailor-made protections to specific religious minorities, the committee has been adamant that such provisions should incorporate racial and ethnic elements as well. In these observations, the committee has kept within the boundaries set for its work by article 1(1) of ICERD, as it has observed lacunae in the legislation of states parties on racial and ethnic discrimination, which is the primary focus of the instrument. However, while the legal basis of these observations seems clear enough, their applicability on the ground is more complicated. In particular, the committee has repeatedly expressed its wish that states recognize “ethnic” elements in their laws and policies on religious communities, even in cases where the recognition of religious communities is hardwired into their constitutional frameworks, as in Cyprus and Lebanon, and in international treaties, as the Lausanne treaty, binding both Turkey and Greece. In these cases, the committee has stressed the right to self-identification for individuals outlined in its general recommendation no. 8,261 arguing for a broader legal conception of identities available to provide protection against discrimination.

In its observations on how states should better protect specific groups experiencing discrimination, on the other hand, the committee has repeatedly ascribed ethnic identities to religious groups. This is particularly the case with Muslims, whose experiences of discrimination are commonly listed alongside hostility towards Arabs and/or Jews as evidence of violations of ICERD. This approach appears to contradict the recommendation of the committee to recognize the rights of individuals to self-identification, as it “ethnicizes” Muslim identity, collapsing the distinctions between racial and religious self-understandings among Muslims. These observations are commonly linked to articles 2, 4 and 5 of ICERD, although only rarely to a specific part of these articles, obscuring the precise nature and scope of the recommendations. In its observations on discrimination against indigenous peoples, the committee has worked in the opposite direction, “religionizing” the identities of indigenous communities by highlighting the importance of their sacred and mystical links to their traditional lands. These links are used to create obligations upon states to accommodate indigenous land rights, and necessarily conflate the different issues at play among indigenous peoples across the world.

While there is little reason to doubt the statement by committee member Patrick Thornberry during the review of Iran in 2010 that “the issue of religion was in fact often intrinsically linked to ethnicity and thus fell within the Committee’s mandate” (see above), the lack of a clear-cut methodology with which to establish the existence of such links and their relevance to different parts of the legal framework of states parties has rendered the practice of the committee on this issue opaque. In the observations to Cyprus in 1995, the committee maintained that it would have “preferred” to refer to the recognized religious communities in the state party as “ethnic communities”; in observations issued to Pakistan in 1997, it held that religious differences “may” coincide with ethnic differences, while Lebanon was told in 1998 that the lacking recognition of the “different ethnic origins” of some of the religious communities in the country might result in their differential treatment.

The increasing use of intersectionality as a tool to capture the intricate relationship between race and religion in the 2000s appears to indicate a dawning realization within the committee of the indeterminate nature of its practice on religion. Where the committee would earlier point to a more or less explicit relationship between religion and ethnicity, the use of intersectionality has gradually taken over. Hence, while China was told in 1996 to secure the freedom of religion or belief of its ethnic minorities because “a distinctive religion is essential to the identity of several minority nationalities”, an observation that was repeated verbatim in 2001 (see above),262 the observations following the 2009 review urged the Chinese government to take into account “the intersectionality between ethnicity and religion”.263

Whether or not the latter observations should be seen as different or similar to the ones issued in 1996 and 2001 is not entirely clear: Intersectionality, originally used by Kimberlé Crenshaw (see above) as a term to approach the convergence of different identities among black American women subjected to violence, can be conceptualized on (at least) three different levels: structural intersectionality, “the ways in which the location of women of color at the intersection of race and gender make our actual experience (…) qualitatively different from that of white women”, political intersectionality, “how both feminist and antiracist politics have (…) helped to marginalize the issue”, and representational intersectionality, “the cultural construction of women of color” (Crenshaw 1991: 1245). Following Crenshaw’s work, the application of the term has mushroomed, to the point where it has earned the questionable reputation of attaining the status of a “buzzword”, due to its open-endedness, lack of precision and “myriad missing pieces” (Davis 2008: 78).

Hence, while the increasing use of intersectionality may superficially serve to unify and streamline the practice of the committee on religion, its inherent vagueness and multiple levels of interpretation could also have the opposite effect. For instance, when the committee asked Iran following its 2010 review to “take into account the possible intersection of racial and religious discrimination” in its work to “combat manifestations in the media, as well as in everyday life, of racial prejudice that could lead to racial discrimination” (see above), this observation could be interpreted in (at least) all the different meanings of intersectionality identified by Crenshaw, all of which could give rise to different legal and policy measures: First, it could be understood as a suggestion at the structural level, in which case it would ask Iranian authorities to be sensitive to the qualitatively different experience of ethno-religious minorities experiencing discrimination, compared to that of “merely” religious or ethnic minorities.

Second, if it was directed towards the political level, it would have asked Iran to ensure its policies on anti-discrimination did not inadvertently marginalize the political agendas sparked by the differential treatment experienced by racial and religious minorities respectively. This would imply a particular emphasis on the extent to which these agendas could serve to delegitimize one another by being blind to the different causes of discrimination experienced by each community. Third, the observation could be construed as representational intersectionality, which would oblige Iran to challenge prevalent narratives of religion and race, including the recognition of how contemporary critiques of religious and racial discrimination could serve to further marginalize those individuals or groups in society whose allegiance was split between the different communities. While the committee may very well have meant that Iran should have taken into account all of these possible interpretations, the lack of further contextualization and specificity in the observation renders it fuzzy and indeterminate.

The pattern under which the committee has “ethnicized” Muslims and vaguely connected ethnic and religious issues to violations of ICERD is also evident in the observations issued by the committee on religious organizations. In the majority of cases where the committee has addressed the registration of religious communities, it has done so by reference to specific Muslim communities succeeding or failing to gain legal recognition by state authorities. Observations issued by the committee on religious organizations have interpreted the lacking access to registration experienced by some ethnic minorities as a violation of their right to the freedom of religion or belief under article 5(d) (vii). Unlike its practice on minorities and discrimination, then, the committee has been more successful in the case of religious organizations in terms of clarity and precision.

In its approach to religious law and the more general impact of religious doctrines and practices on the implementation of ICERD, the committee has taken a cautious, but critical approach. In particular, the committee has been wary of the potentially discriminatory effects of applying different laws for different communities, and the ways in which religious differences may feed into and exacerbate conflicts among ethnic groups. In the latter cases, however, religion is also seen as a potential force for good, as the committee has advised states to seek reconciliation among ethnic groups with the help of religious leaders.

With the benefit of hindsight, the monitoring practice of CERD on religion could hardly have played out differently. As soon as the ink had dried on the signatures on the document that turned the convention into a legal reality in 1965, the committee and the states parties were faced with an impaired instrument whose categories of protection resonated poorly with situations of discrimination and marginalization, both “on the ground”, in other international and regional treaties, and in domestic legal frameworks. In this mismatch, the concept of religion developed by CERD is primarily recognized by its continuous coupling with ethnicity. While this coupling is sure to have merit in a significant number of cases, the tendency of the committee to establish this relationship in general, non-specific terms has rendered its pronunciations on the scope of ICERD relative to religion vague and imprecise.




5 The Human Rights Committee

5.1 Introduction

Following the adoption of the UDHR in 1948, the Commission on Human Rights (CHR) produced several drafts for a single binding instrument, creating formal, legal obligations from the non-binding provisions of the declaration.264 Caught in a deadlock between the political blocks of the General Assembly (GA), the CHR was instructed in resolution 543 (1952) to draft two separate instruments, while simultaneously ensuring that they have as many similar provisions as possible, particularly concerning reports to be submitted by states on implementation measures.265 Although drafts for two covenants, one on civil and political rights, the other on economic, social and cultural rights, were presented to the assembly in 1954, they were not finally adopted until 1966, after protracted negotiations, particularly over the question of implementation and monitoring (Normand and Zaidi 2008: 241).

Administrative structures and substantial competences of the HRC are listed in articles 28–45 of the International Covenant on Civil and Political Rights (ICCPR), creating an independent body with the authority to make general comments upon their review of states parties.266 This is a far cry from its twin, the International Covenant on Economic, Social and Cultural Rights (ICESCR), which authorizes The Economic and Social Council (ECOSOC) in articles 16–22 to receive reports from states parties, but effectively bars it from issuing any kind of comments to be communicated back to states.267

The HRC does not have the competence to review individual communications under the Covenant.268 Nor is it authorized to make recommendations or suggestions, only comments of a general nature. While the committee in the early years interpreted this provision strictly, issuing only general viewpoints in annual reports to the GA and comments on the interpretation of particular treaty provisions, later years have seen a shift towards the procedure of adopting concluding observations, in which states parties receive concrete, substantial feedback on their implementation measures.

The ICCPR mentions religion in articles 2 (non-discrimination),269 4 (non-derogation),270 18 (freedom of religion or belief),271 20 (prohibition of hate speech),272 24 (the rights of the child),273 26 (equal protection before the law)274 and 27 (the rights of minorities).275 As such, the Covenant has by far the largest interface with religion of any international human rights treaty. Articles 2 and 26 expand the scope of non-discrimination established in the UDHR, listing “race, color, sex, language, religion, political or other opinion, national or social origin, property, birth or other status”. While article 2 lists these issues related to the enjoyment of the rights outlined in the Covenant, article 26 reproduces the same list related to the more general requirement of equality before the law. Article 4 prohibits derogation (exemption) for rights in the Covenant during times of crisis, if this is based “solely on race, color, sex, language, religion or social origin”, and lists article 18 on the freedom of religion or belief as an example of a right that is non-derogable.

Article 24 on the rights of children modifies the list of non-discrimination further, prohibiting discrimination in the enjoyment of this right based on “race, color, sex, language, religion, national or social origin, property or birth”. Articles 20 and 27 reduce the list to “national, racial or religious”, and “ethnic, religious or linguistic” grounds, disallowing advocacy of hatred and protecting aspects of minorities, respectively. The scope of non-discrimination naturally devolves from general to more specific protections, but religion remains across the board as the single common denominator of the above mentioned articles, indicating the intent of the framers of the instrument to safeguard rights that were circumvented when a joint convention on racial and religious intolerance was abandoned in the early 1960s (see above).

Of all the provisions in the ICCPR, article 18 is the singularly most important norm on religion, arguably not only in the Covenant, but in international law more generally as well. It enshrines the freedom of thought, conscience and religion, and reproduces article 18 of the UDHR, but with two important differences. First, the article replaces the word “change” with “have or adopt a religion or belief of his choice”, a modification that was made during the drafting process at the request of several Muslim countries in which conversion was prohibited (Taylor 2005: 29). Second, the article outlines possible restrictions on the “manifestation” of religion or belief, and safeguards the liberty of parents and legal guardians to ensure the religious and moral education of their children, both of which are near identical to related provisions in the European Convention on Human Rights (1950), article 9.276 The phrasing of the limitation clause, that manifestations of the freedom of religion or belief may only be limited if “prescribed by law and (…) necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others”,277 is indicative of the broad interface between religion and society, providing a taxonomy of potential conflicts that can arise when “private” beliefs are translated into “public” acts.

The requirement that limitations must be prescribed by law and necessary for any of the listed reasons protects against the potential for abuse of the legal process against particular manifestations of religion, and the necessity of clarity and precision in formulating limitations (Danchin 2008a: 264). However, it also provides an opportunity for states to pass substantive legal judgements on religious manifestations relative to their perceived potential to destabilize any of the limitation grounds (Mahmood and Danchin 2014: 140).278 In particular, allowing limitations based on public safety and order opens up a broad avenue for state authorities “to consolidate and expand the state’s sovereign authority to decide what counts as religious, and what scope it should have in social life” (Agrama 2010: 505), asking the contentious question of where to draw the limits between law, religion and politics.

While limitations on health grounds are fairly unambiguous (Taylor 2005: 322), what constitutes acceptable limitations based on morals is more unclear, as such limitations, according to the HRC, “must be based on principles not deriving exclusively from a single tradition”, a clarification that is intended to prevent public morality from being dictated by a single majority religion (Taylor 2005: 327). However, it simultaneously issues a stamp of approval to lawmakers and the judiciary to decide what such public morality may look like, and in what ways manifestations of religion or belief may threaten it. Considering the complex interrelationship between law, religion and morals as co-dependent and co-constitutive (Kirsch and Turner 2009: 3) and the corresponding tendency of modern state-made law to displace religion as the arbiter and enforcer of morality (Sullivan 2005: 39), the approval of limitations based on morality gives state authorities ample space to limit manifestations of religion or belief according to a domestic hierarchy of morality.

Finally, the inclusion of limitations based on the protection of “fundamental rights and freedoms of others” highlights the potential for manifestations of religion or belief to collide with other rights, a potential that increases proportionally with the growing number of international treaties recognized by the international community (Milanovic 2009: 69). There are no established criteria for distinguishing between “fundamental” and more “ordinary” rights, leaving the latter with an implicit second-rate status (Meron 1986: 22). Furthermore, the assertion in the ICCPR article 4(2) that the freedom of religion or belief is among the category of rights that cannot be derogated from, i. e. set aside, even in times of war, national disasters or other emergency situations,279 further fortifies the right from state-imposed limitations based on the protection of other rights.

Taken together, the nature and scope of the acceptable grounds for limitation of the manifestation of religion or belief in article 18(3) illustrates the considerable inner tension that is the hallmark of numerous human rights norms: that they can be called upon to legitimize both the interference and the non-interference of states in situations of conflict (Danchin 2008a: 277). As all the acceptable grounds for limitations are vague and underdetermined, the potential for manifestations of religion or belief to influence other human rights is strongly dependent on the context for their implementation and monitoring: What constitutes morals, public order or the fundamental rights and freedoms of others ultimately comes down to the legal, political and religious arrangements of each state party.

Whereas article 18 enumerates the rights of individuals and communities to have and manifest a broad scope of deeply held beliefs, the remaining provisions on religion in the ICCPR, articles 2, 4, 20, 24 and 27, approach religion as a question of equal treatment, discrimination and religious identity. The prevalence of religion across the many equality provisions of the Covenant attest to the profound importance assigned to religious identity and belonging in issues ranging from the rights of children, the access to due process and equality before the law, and to the specific discriminatory experiences of religious minorities and hate speech targeting people because of their religious orientation.


5.2 General Comments

The HRC has issued 35 general comments, largely dedicated to single articles and cross-cutting themes, with only a small number dealing with procedural issues. The comments dedicated to single articles favored by the HRC commonly contextualize their meaning within the larger human rights framework, effectively emulating the theme-based approach. Apart from article 26 (equality before the law), every article in the Covenant that deals with religion has been subject to at least one general comment. Typically, general comments indicate the scope of specific articles, and clarify the legal obligations of states parties viz. particularly troublesome issues without elaborating upon the content of specific terms and concepts.

In 1993, the HRC issued its 22nd general comment,280 which is the most substantial and authoritative comment on religion to date. The comment outlined the basics of article 18 of the ICCPR, on the extent of freedom of religion and the nature of permissible restrictions on the exercise thereof. Observing the “far-reaching and profound” importance of the freedom of religion, the comment elaborated on the broad ways in which the terms religion and belief were to be construed in state reporting, exemplified by their extension beyond “traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions”. In perhaps the most controversial clarification in the comment, the committee pointed out that the freedom to have or adopt a religion “necessarily” entails the freedom to choose, replace or retain one’s belief, effectively eradicating any ambiguity stemming from the drafting process leading up to the adoption of article 18.

The comment also drew a distinction between the “inner” and “outer” aspects of religious freedom, observing that the inner dimension protected under article 18(1), akin to the right to hold opinions under article 19(1), cannot be limited whatsoever, and that “no one can be compelled to reveal his thoughts or adherence to a religion or belief”. Moving on to the outer aspect of the right, the committee elaborated on examples of acceptable “manifestations” under article 18(1), covering customs, rituals, language and teaching. Commenting on the meaning of education in 18(4), the committee pointed out that public school instruction in the general history of religions and ethics was permissible, if given in an objective and neutral way.

On the topic of possible and legitimate restrictions to article 18, the HRC observed that the right may not be exercised in a way that could conflict with article 20, i. e. if such exercise could amount to propaganda for war or advocacy of national, racial or religious hatred that incited discrimination, hostility or violence. Concerning the grounds for limitation in article 18(3), the committee pointed out that the requirement that any limitations should be prescribed by law and necessary to protect public safety, order, health or morals or the rights of others should be strictly interpreted. In general, the comment was careful to point out that all limitations must be implemented in a non-discriminatory way, with due respect for pluralism in society.

The comment observed that the status of recognized religions and beliefs treated as official ideology did not conflict with article 18 in themselves, only if such recognition positively resulted in the discrimination of others, begging the question, recently put by a former Special Rapporteur, of what forms, if any, of state religion could possibly be non-discriminatory.281 Finally, the comment stressed that a right to conscientious objection against military service can be derived from article 18, but the committee pointed out that the access to this right should not be determined on the basis of particular beliefs.

In 1994, the committee issued its general comment no. 23 on the meaning of article 27 on minority rights.282 Introducing the comment, the committee pointed out that minority rights under article 27 were to be additional to all the other rights contained in the Covenant. Furthermore, lack of reported discrimination against a minority was not sufficient rationale for states to claim that they did not have minorities: Rather, the existence of minorities, and the corollary legal obligation to protect these, was not to be decided by the state party, but by “objective criteria”, a concept the committee did not elaborate further. In states where minorities existed according to such criteria, the committee clarified that due to the enrichment of the fabric of society as a whole that minorities brought, a positive obligation to protect “their identity and their enjoyment and development of culture and language and to practice their religion” arose from article 27. The comment pointed out that minority rights, while individual in nature, presuppose the ability of groups to maintain their culture, language and religion, and stressed that positive measures set in motion to protect article 27 may constitute “legitimate differentiation”, but should nevertheless be considered against the protection against discrimination offered in articles 2 and 26.283

In 2000, the HRC released general comment no. 28 on article 3 on the equality of rights between men and women.284 The comment elaborated extensively on the scope and gravity of the article, and pointed out that the rights and freedoms listed in other parts of the Covenant, notably articles 18 and 27, did not mitigate or allow for any kind of inequality between the sexes. Turning to preventive actions by states parties, the committee pointed out that inequality was deeply embedded in “traditional, historical, cultural or religious attitudes”. States parties were thus obliged, not only to ensure that such attitudes were not used to justify inequalities, but to

…furnish appropriate information on those aspects of tradition, history, cultural practices and religious attitudes which jeopardize, or may jeopardize, compliance with article 3, and indicate what measures they have taken or intend to take to overcome such factors.285

Specific requests that states report on attitudes which “may jeopardize” compliance with article 3 complicate the reporting procedure by diluting the criteria for what kind of information is sought from states parties, in particular if read in conjunction with a later claim in the comment, that cultural or religious practices that jeopardize the freedom and well-being of female children should be “eradicated” by states parties.286

In 2011, the committee released its 34th general comment on article 19,287 on the freedom of opinion and expression. The comment expressly linked the content of article 19(1) on the right to hold opinions to the freedom of beliefs, thoughts and conscience in article 18(1), pointing to their common non-derogable, unlimited nature. “Religious discourse” is counted among the protected expressions that may be given to this right. Concerning the limitation clause in article 18(3), the committee stressed that prohibitions of “displays of lack of respect for a religion or other belief system, including blasphemy laws” were incompatible with the Covenant, unless they fell under the criteria of hate speech under article 20.288 Elaborating on this incompatibility, the committee pointed out that such prohibitions would be unlawful if they discriminated between different religious beliefs, or between religious and non-religious beliefs, and that it would not be permissible to prevent or punish criticism of religious leaders or commentary on religious doctrine and tenets of faith, significantly expanding the earlier requirement in GC 22 on states simply to report on the existence of blasphemy legislation.


5.3 Individual Communications

Under the Optional Protocol to the ICCPR,289 the committee has reviewed numerous individual communications claiming violations against the freedom of religion or belief. In general, the jurisprudence of the committee on religion is more accommodating than that of the comparable practice of the European Court of Human Rights (ECtHR), which monitors largely similarly worded provisions. While the latter has tended towards a requirement that manifestations of religion or belief should be necessary to the belief in question, the HRC has been content with manifestations that are integral (Conte and Burchill 2009: 78–79). Likewise, where the ECtHR seems willing to allow considerable state interference with religious freedom, the HRC has been unwilling to grant such latitude, generally siding with plaintiffs over states (Taylor 2005: 344).

The committee has been critical of state-sponsored religious indoctrination in school education,290 prohibitions of religious headgear,291 the refusal to grant conscientious objector status,292 the lack of alternative service for conscientious objectors293 or the granting of conscientious objector status to only one group,294 prohibitions against religious teaching materials during incarceration,295 prohibitions of the invitation of foreign clerics and the establishment of places of worship,296 and the denial to register a religious order to protect the majority religion.297 However, the committee has not always sided with plaintiffs, pointing to the incompatibility of article 18 with the use of prohibited drugs,298 and finding no ground in the exercise of religious freedom not to pay taxes.299


5.4 Reporting Guidelines

In its treaty-specific reporting guidelines, the HRC,300 like CERD, emphasizes the general need for information on the nature and scope of legislation for each article, supplied with information on domestic mechanisms established to monitor the implementation of the right, disaggregated data relevant to the particular right, and specific, detailed information on particular problems and factors preventing full implementation. These general requirements are followed by article-specific requirements.

On the topic of religion, the HRC requests comprehensive information under article 18, on the existence of different religions within the state party’s jurisdiction, the publication and circulation of religious materials, measures taken to prevent and punish offences against the free exercise of religion, in cases of State religions, information on how this affects a person’s freedom to practice another religion, procedures that must be followed for the legal recognition and authorization of various religious denominations, the main status difference between the dominant religion and other religions, the legal regulation of religious education, fiscal provisions applicable to religions, the status and legal position of conscientious objectors, the number of such objectors, and reasons considered to justify such status.301 Under article 14 on the right to equality before the courts, the HRC requests information from states on the existence, competencies and practices of customary and religious courts.302 For articles 2, 20 and 27, which all regulate religion (see above), the committee does not elaborate beyond the material provisions of the treaty.

For participation in the HRC process, the Centre for Civil and Political Rights303 has published guidelines for NGOs (CCPR 2010). Unlike the committee’s own guidelines, these guidelines emphasize the importance of the general comments published by the committee for the reporting process, pointing out the importance of the requirement in general comment 28, on the need to “consider traditional, historical, religious and cultural attitudes which may jeopardise the equality of the sexes” in reporting on article 3 on gender equality (CCPR 2010: 40, see above). The guidelines also establish links between reporting on article 2 (non-discrimination) and general comment 23 on article 27 (the rights of minorities), in which the non-existence of minorities is no excuse for not legislating on the issue (CCPR 2010: 37). On article 18, the guidelines largely reproduce those published by the HRC, but with an extensive excerpt from general comment 22, and the relations between this article and the general comments on privacy, equality and the family (CCPR 2010: 71). This interconnection between the freedom of religion or belief and other rights is also emphasized in the concrete reporting guidelines for article 23 (right to a family) and article 26 (equality before the law), where the nexus between religious and civil law in particular is emphasized (CCPR 2010: 78, 85).


5.5 The Religion of the HRC

The material provisions, general comments, individual communications and reporting guidelines of the Human Rights Committee constitute the authoritative model of religion in international law. According to this model, whose outline is also the basis for the work of the Special Rapporteur on the Freedom of Religion or Belief,304 religion is a concept that is primarily located in a privately held set of convictions that are absolutely protected and beyond the grasp of legal regulation, akin to the “opinions” protected under article 19(1). Secondarily, however, these private convictions can be transformed into public acts by giving rise to a broad variety of external “manifestations”. Upon leaving the absolute protection of privately held beliefs within the “citadel of the mind” (Evans 2014: 4), religion enters the domain of public authorities and civil law, preparing the ground for encounters across numerous legal domains that require the careful balancing between different sets of rights.

In addition to the protection of privately held beliefs and their public manifestations in article 18, however, the HRC is also required by the ICCPR to consider the role of religion as a determinant of identity, with religion as the single common denominator across the numerous non-discrimination provisions that it monitors. Stressing the potential for discrimination at the hands of a majority religion, general comments no. 22 and 23 of the committee point to the need for robust legal protection of religious minorities, who should be given ample space to enjoy, profess and practice their religion. This view of potential discrimination also influences the view of the committee of preferential treatment of religious traditions more generally, which it has warned strongly against.

Finally, however, there is some indication that the committee also views religion in a third sense, as a potential negative influence on the enjoyment of other rights in the convention, most significantly gender equality. Unlike the first two conceptions of religion above, however, this third approach to religion has so far been limited to a request that states report on “religious attitudes” which “jeopardize or may jeopardize” compliance with article 3.


5.6 Approaches to Religion in the Monitoring Practice of the HRC, 1993–2013

5.6.1 The Freedom of Religion or Belief

The freedom of religion or belief outlined in article 18 of the ICCPR (see above) is the most elaborate and widely cited provision on religion in international human rights law. It is a vital backdrop for any domestic and international discussion on the notion of religious freedom, and constitutes a roadmap for states parties to the ICCPR on how to deal with religion and belief in society. As the framework for communications developed by Special Rapporteur on the Freedom of Religion or Belief Asma Jahangir in 2006 (see chapter 3) attests to, the freedom of religion or belief enjoys a broad interface with numerous other rights.

Although the Human Rights Committee has decided a number of individual complaints on the freedom of religion or belief and dedicated a general comment to the scope of the right, it is not frequently addressed by the committee in its monitoring practice. Partly, this is due to the broad interface of article 18 with other rights, in particular the right to non-discrimination, which leaves the committee with the option to address issues involving religion under articles 2, 20, 26, or in the case of minorities, article 27 (see below). Another possible explanation for the low number of observations on the issue is the structure of interactive meetings with states parties, which tend to start from the top of the treaty and move its way down the list, risking the exclusion of considerations under article 18 because of its high number (Taylor 2005: 11–12).

The monitoring practice of the HRC on the freedom of religion or belief from 1993 to 2013 can roughly be divided between recommendations on conscientious objection to military service one the one hand, and limitations on the right to change and/or manifest a religion or belief on the other. On conscientious objection, the HRC has long held an interest in the subject, evident already in its general comment no. 22, where it observed that the right can be derived from article 18 of the ICCPR, stopping short of asserting that it is part of the right to freedom of religion or belief. This caution notwithstanding, the committee observed already in 1994 following its review of the report from Libya that “The lack of provision for conscientious objection to military service is [a] concern”.305 Similar observations have been issued throughout the 1990s and 2000s and up to the present, as the committee developed a standardized recommendation, observing that “The State party should ensure that persons liable for military service may claim the status of conscientious objector and perform alternative service without discrimination”.306 Recommendations that states should adopt legislation allowing for conscientious objection have been issued regularly and repeatedly to states from many parts of the world, indicating the continued concern of the committee with the limited access to object to military service for conscientious reasons.307

Additional to observations on the lack of legal provisions securing access to conscientious objection, the committee has frequently addressed how the right should be implemented in domestic law: In 1994, the committee criticized Cyprus for its “unfair treatment” of conscientious objectors, which were subject to excessive periods of service compared to military personnel.308 Although the state delegation stressed the need for sufficient troops for the national guard in order to resist a further invasion by Turkey,309 the committee remained unconvinced, stressing the discriminatory nature of extended service for conscientious objectors. These concerns were reiterated following the consecutive review of Cyprus in 1998.310 Similar observations have been issued to numerous states, mainly in Eastern Europe,311 but also to Greece312 and The Republic of Korea.313

Another recurring criticism in the practice of the committee on conscientious objectors has been directed towards the tendency of states to favor some categories of objectors over others, as the consistent preference for objectors belonging to the Jehovah’s Witnesses in Finland,314 the requirements for objectors to belong to religions on an official, government-sanctioned list in Ukraine315 or registered religious communities in Uzbekistan,316 and the requirement that objectors belong to clearly pacifist sects in Kyrgyzstan,317 or have pledged a holy vow in Kazakhstan.318 Finally, the committee has criticized states for not allowing conscientious objection once the duration of military service is underway,319 and for not implementing the right fully in practice.320

Throughout these observations, the committee has stressed the non-discriminatory nature of the procedure to ensure compliance with article 18, urging states to recognize conscientious objectors, not only from all religions, but also from people with deeply held non-religious beliefs. As such, the practice of the HRC on conscientious objection constitutes perhaps the most clear-cut case possible of a belief-centered conception of the freedom of religion, where the power of states to force individuals to act against their conscience is clearly limited in one specific area.

Similarly, a cluster of observations issued by the committee from 1994 and up to the present has dealt with the controversial and vexing question of conversion, an issue that is no less concerned with the contents of belief than the issue of conscientious objection. The right to “have or adopt” a religion is clearly laid out by the committee in general comment no. 22 as a central part of article 18 (see above). In its review of Morocco in 1994, the state delegation responded extensively to a question on the difference in status between Islam and other religions in Morocco:

A Moroccan Muslim woman could marry a Jewish or Christian man only if he converted to Islam; by contrast, a Moroccan Muslim man could marry a Jewish or Christian woman even if she did not convert. Since the rules for inheritance were different depending on whether Muslims, Jews or Christians were involved, the religious statutes prohibited inheritance between Muslims and non-believers. Moroccan consulates and embassies abroad disseminated information to foreign women who wished to marry Moroccan men about the problems of inheritance that could arise if a woman did not convert to Islam.321

In its concluding observations, the committee stopped short of declaring the rules in violation of article 18, expressing its “concern” at the impediment placed upon the freedom to change religion.322 Following its next review of Morocco in 2000, the committee hardened its approach, observing that “the Covenant requires religious freedom to be respected in regard to persons of all religious convictions and not restricted to monotheistic religions, and that the right to change religion should not be restricted, directly or indirectly”.323 This stance was followed up in 2004, when the committee flatly observed that “article 18 of the Covenant protects all religions and all beliefs, ancient and less ancient, major and minor, and includes the right to adopt the religion or belief of one’s choice”.324 Hence, over the course of ten years, the committee moved from considering prohibitions on conversion an “impediment” to article 18 and to declaring such prohibitions to be outright violations.

A similar change in language can be detected for other countries as well: While the committee noted with concern the prohibition against conversion in Nepal in 1994,325 the observations issued to Mauritania in 2013 declared that “The State party should remove the crime of apostasy from its legislation and authorize Mauritanians to fully enjoy their freedom of religion, including by changing religion”.326 Similar observations have been issued to Iran,327 Tunisia,328 Libya,329 Kuwait,330 Yemen,331 Algeria,332 Sudan,333 Jordan334 and the Maldives.335 Taken together, the observations of the committee on prohibitions of conversion have dovetailed the practice of the committee on conscientious objections in its development from a position of watchful skepticism to one of unequivocal dismissal. In a small handful of cases, the committee has criticized states for requiring religious knowledge,336 for prohibiting members of specific religious organizations of taking government work,337 and for the requirement that judges pledge a religious oath in order to take office. In the latter case, the committee has criticized Ireland in three consecutive sets of observations, once more moving from a measured concern in 1993 to a fully-fledged recommendation that the state party “allow for a choice of a non-religious declaration” in 2008.338

Parallel to these belief-centered topics, the committee has issued a handful of observations on the limits of religious manifestations and practice, ranging from the singling out of specific groups that have incomplete protections (see below),339 and to more specific charges of practices that violate the right. Among the latter, the committee has criticized the ban on conspicuous religious symbols in French schools,340 the requirement in Norway that individuals professing the Evangelical-Lutheran religion should raise their children in the same faith,341 and the limited or non-existent access to places of worship for some religions in Iran,342 Kuwait343 and the Maldives.344 Finally, a small selection of observations have focused on the nature of religious education, ranging from a general encouragement to bring practices in line with the Covenant to Slovenia,345 via concerns with the role of religious majorities in education in Greece346 and Ireland,347 and to the suggestion that Indonesia reform its educational curricula in order to promote religious diversity.348

Taken together, the monitoring practice of the Human Rights Committee on article 18 does little in terms of clarifying how the committee approaches religion. Partly, this is due to the open-ended nature of the right, particularly as it is laid out in general comment no. 22: deciding whether the right has been violated does not necessarily involve a determination of what constitutes religion. Rather, the monitoring practice of the HRC attests to the centrality of belief in deciding whether states have implemented the right properly – throughout its observations on conscientious objection and the right to change religion, the committee has been adamant that non-religious beliefs are no less important or enjoy less protection than religious beliefs: On the contrary, the role of religion in these observations is frequently portrayed as problematic or potentially harmful to the realization of the right, as states are criticized for their preferences for certain religious organizations or beliefs. Likewise, in its more limited observations on the manifestation or practice of religion, the main threat identified by the committee is the preferential treatment extended to other religious communities. As such, the monitoring practice of the committee on article 18 tends to construe religion/s, and in particular their state preferences, as one of the main challenges to the realization of the right. Emphasizing the detrimental input from “bad”, intolerant religion in this way, the approach of the committee largely resembles the pragmatic, utilitarian approach to religion favored at the second UN, where the role of religion is always relative to the specific context in which it is deployed.


5.6.2 Minorities and Discrimination

The Human Rights Committee monitors a comprehensive legal framework on discrimination and minority rights (see above). Articles 2 and 26 of the ICCPR prohibit discrimination in the enjoyment of the rights of the Covenant, and in equality before the law, respectively (see above). Additionally, article 27 brought back the concept of minority rights to the international legal framework after its exclusion from the drafting of the UDHR, providing that

In those States in which ethnic, religious or linguistic minorities exist, persons belonging to such minorities shall not be denied the right, in community with the other members of their group, to enjoy their own culture, to profess and practise their own religion, or to use their own language.

Hence, the HRC monitors the legal framework of states parties, both as they relate to discrimination on religious and other grounds, and their regulation of the rights of ethnic, religious or linguistic minorities. Additionally, the monitoring of provisions on religious discrimination and on the rights of religious minorities constantly rub shoulders with the views of the committee on the protection of the freedom of religion or belief in article 18 of the ICCPR (see above). Unlike CERD, then, the HRC is obliged to put religion at the heart and center of its monitoring of laws and policies on discrimination and equality.

The HRC first commented on the topic of religious minorities in its review of Egypt in 1993, questioning the claim of the state party that there were “no minorities” on Egyptian territory and reminding the delegation of its obligation to protect minorities under article 27, while also requesting more information on the treatment of the Copts.349 Several members of the committee questioned the Egyptian constitutional ban on the manifestation of other religions than Islam, intimating that such a ban both entailed discrimination against other religions and violatied article 18 of the ICCPR.350 The state delegation maintained that there were no minorities in Egypt, “[w]ithin the meaning of the relevant international provisions and criteria”, because everyone was equal before the law.351 In its concluding observations, the committee expressed its concern for the numerous restrictions on religious manifestations violating article 18, and the denial by Egyptian authorities of the existence in the country of religious and other minorities.352 Following the consecutive review of Egypt in 2002, the committee expressed its concern with the continued repression of Baha’is, but did not repeat its concerns with the Egyptian claim to have no minorities, despite the claim being reiterated in the state report.353

In its review of Tunisia in 1994, the committee also brought up the issue of religious minorities, questioning the state delegation extensively on its position relative to the situation of the Baha’is, whose beliefs were not considered by the authorities to be a religious tradition, but rather a “deviation” from Islam.354 These questions were entirely dismissed by the state delegation, who assumed that Baha’is had the same freedom of religion as everyone else in Tunisia, and did not experience persecution.355 The committee was not assured by this statement, expressing its concern in its concluding observations that the right to freedom of religion or belief, while “generally well-protected”, was not made available to all beliefs, advising the state party to take its recent general comment on article 18 into account.356

Reviewing Italy, also in 1994, the committee questioned the Italian constitutional provision that recognizes several linguistic minorities as eligible for special protection, but none of the other minority groups covered by article 27.357 Several members questioned the treatment of religious minorities, their access to register denominations and to observe days of rest.358 The state delegation explained that the constitutional minority provision referred to “all minorities present in Italy after the Second World War, provided they met the language criterion”. Additionally, separate minorities in the regions of Valle d’Aosta and Alto Adige were specially protected due to “historical factors” from almost a century before.359 Although the implementation of article 18 was widely discussed during the session as members questioned the state delegation extensively on the traditional favoritism towards the Catholic Church across numerous areas,360 this issue was not linked to the role of religious minorities and their lacking protection under article 27. In its concluding observations, the committee expressed its concern with the restrictive definition of minorities in Italy, which may lead to lacking protection of other minorities.361

The early practice of the HRC on religious minorities featured several topics that have dominated its approach to the issue in the following years: In particular, the claim by Egypt to have no minorities has been reiterated by numerous state parties, and consistently dismissed by the HRC. These dismissals have been based both on factual grounds, as the committee has expressed its doubt as to whether the information has been accurate, and on legal grounds, as the committee has argued that the factual existence of minorities would be principally irrelevant to the legal obligation on states parties to adopt legislation that would implement the protections of minorities enumerated in article 27 of the ICCPR. The legal dimension of this issue was also addressed by the committee in its general comment on article 27 (see above).

States that have claimed to have no minorities include France,362 Senegal,363 Libya,364 Kuwait,365 The Dominican Republic,366 Gambia367 and San Marino.368 The explanation for this non-existence varies: During the review of France in 1997, the delegation insisted that the French constitution was based on the dual principles of equal rights for all citizens and the unity of the nation, upholding the rights of all citizens to belong or refuse to belong to any group.369 The committee questioned how this policy, which had given rise to a declaration on article 27,370 affected the special protective measures available for distinct native populations in Breton and the Overseas Territories, the Basque and more recently arrived immigrant groups.371 In its concluding observations, the committee took note of the declaration on article 27, but did not accept the claim that no ethnic, religious or linguistic minorities existed on French territory, recalling that the mere fact that everyone has equal rights before the law excludes neither the existence, nor the entitlements of minorities under article 27.372 Following the examination of the consecutive report of France in 2008, this view was reiterated and expanded to concerns with the access of individuals from minorities to join the workforce and representative bodies.373

Reviewing Senegal in 1997, the committee heard a different account of why the state party had no minorities: Following questions from several members of the committee on claims in the state report that there were no minorities in the state party,374 members of the state delegation insisted that there were numerous minority groups “of all kinds” in Senegal, but they intermingled widely, so there was no discrimination between them,375 a claim one member of the committee described as “unacceptable”, reminding the delegation of the obligations arising from article 27.376 These concerns were also reiterated in the concluding observations issued after the review.377 Similar claims as to the non-existence of minorities due to their close integration with the majority culture were dismissed by the committee following the review of The Dominican Republic.378

Yet another different line of reasoning on the non-existence of minorities was employed by Libya in 1998: Questioned on the protection offered to minorities, the delegation cited anthropological and geographical studies that showed that all the peoples of North Africa formed a single family, and that any argument for the existence of minorities was used as “a device to provoke the ‘Balkanization’ or fragmentation” of Libya.379 Expanding on this claim, the state delegation warned against “the selective use of the minorities issue by the forces of globalization to provoke the fragmentation of sovereign States”,380 sparking concluding observations that expressed concern with the lacking recognition of minorities in the state party.381

Additional to the claim of no minorities, the committee has been critical of incomplete minority protections, whereby states offer different measures of protections to different types of minorities, undermining the comprehensive, equal protection provided for minorities in article 27 of the ICCPR. Such differentiated protections are commonly explained by reference to historical factors, as in the case of Italy (see above). Similar differentiated protections have been criticized by the committee following the reviews of Ukraine,382 Russia,383 Switzerland384, Germany385 and Serbia and Montenegro386 for their more robust protection of “national” over other minorities, whereas Mongolia387 has been criticized for its recognition of only one ethnic minority, and Greece388 for its refusal to recognize minorities beyond the Muslims protected under the provisions of the Lausanne treaty.

In these differentiations, the historical argument was particularly emphasized by the German state delegation during the 1996 review: Following numerous critical questions on the difference in treatment between the special status and privileges bestowed on the Danish minority to the north of the country and the refusal of such privileges to the numerically far more significant Turkish community, a member of the state delegation explained that a difference had to be made between

…minorities created as a result of shifting State borders and those consisting of people who had freely chosen to immigrate. In the latter case, Germany was less concerned to promote the use of the native language, the objective being to achieve the integration of the immigrants into German society.389

Hence, according to the German state delegation, “new” minorities were not eligible for the same protection as “old” minorities with a historical presence on a specific territory. While no member of the committee commented on this during the session, the concluding observations expressed the committee’s concern with the German definition of minorities in relation to traditional areas of settlement in particular regions, suggesting that the protection offered by article 27 was intended to cover all minorities, whether they were immigrants or refugees.390 Following the consecutive review of Germany in 2004, the committee did not reiterate its concerns with the preference for some minorities over others, focusing instead on the ill treatment of some minority groups by the police, and the challenges faced by the Roma community in housing and employment.391 Following the latest review of Germany in 2012, however, the committee entirely ignored the provisions of article 27, expressing its concern with the problems faced by immigrant communities in housing under articles 2 and 26 on non-discrimination, and the racism experienced by members of the Jewish, Sinti and Roma communities under articles 2, 18, 20 and 26.392

During the review of Greece in 2005, the committee was also presented with an historical argument for the differential treatment of minorities presented during the review of the state party by CERD (see above). Explaining why Greece offered particular protection to the Muslim minority in Thrace, the state delegation invoked the specific provisions on this minority in the 1923 Lausanne Treaty and explained which criteria would be applicable for the recognition of other minorities:

Such criteria referred to the size of the group, its distinct linguistic and cultural characteristics and its wish to be treated as a minority. Furthermore, States had a certain margin of appreciation when it came to the official recognition of a certain group of persons as a minority. Special circumstances prevailing in a specific State were also taken into account.393

The issue was particularly sensitive to the state party because of the desires of a population in Northern Greece to be recognized as a “Macedonian” minority, which all Greek governments had refused because they considered these claims to be “politically motivated and having nothing to do with human rights”.394 Groups like the Roma, on the other hand, did not qualify as minorities because they had “repeatedly expressed” their wish not to be considered minorities in Greek society.395 In its concluding observations, the committee expressed its concern with the restrictive definition of minorities in Greece, in particular the ban maintained by the state party on associations using “Turk” or “Macedonian” appellations in their names.396

As displayed by the early reviews of Egypt and Tunisia, the HRC has consistently expressed its concern with the interface between the recognition and protection of religious minorities and other rights covered by the Covenant, in particular legislative frameworks on the freedom of religion or belief that favor one religious tradition to the detriment of others, and states where religious minorities are harassed, persecuted or otherwise abused, either by state officials or by others. The nexus between minority rights and the freedom of religion has been explicitly emphasized by the committee following its reviews of Sudan,397 Morocco398 Israel,399 Jordan,400 and Iran.401

States have provided different reasons for their differentiation between religious minorities and their access to other rights in the Covenant: According to the Moroccan delegation in 1994, the Baha’i faith was not a “revealed” religion, and therefore constituted a heresy to Islam, the public exercise of which could result in public disorder and foment anarchy (see above).402 Additionally, the delegation from Morocco also claimed to have no minorities in the sense implied by the Covenant, as no groups in society were deprived of their rights due to the domination of a majority.403 Members of the committee were not convinced by this answer, citing the requirements under article 18 that states should recognize all religions, whether they were “revealed” or not.404 In its concluding observations, the committee refrained from linking the issue to article 27, requesting instead that the protection offered to the freedom of religion or belief in article 18 be extended to cover the Baha’i community as well.405 Following up on this issue, the committee included a question in its list of issues prior to the subsequent review of Morocco in 2000 on the recognition given to minorities including the Berber and the Tuareg in accordance with article 27 of the Covenant.406 However, the question remained unanswered, and the committee once more focused its concluding observations on the implementation of article 18 and the excessive restrictions against other religions than Islam in Morocco.

During the review of Iran in 2011, the state delegation explained that there were no restrictions on religious minorities, although it was “no secret” that there were conflicts between members of the Baha’i faith and local communities, often because of the proselytization of the former, which forced the Government to “intervene and restore order”.407 Baha’is who complained about religious persecution were mainly individuals “involved in crime”.408 The committee found these answers insufficient,409 expressing numerous concerns with the treatment of religious minorities in Iran, in particular the Baha’i community and the Christian community, but also the Kurds, Arabs, Azeris and Baluch “in schools, and publication of journals and newspapers in minority languages”, violating numerous articles of the Covenant, including articles 18, 19, 20 and 27.410

On the topic of other rights violations suffered by religious minorities, the committee has issued concluding observations on a sliding scale, from their “inadequate protection” in the Dominican Republic,411 their denial of rights in social and economic fields in Croatia412 and Yemen,413 xenophobia and intolerance in Liechtenstein,414 Belgium415 and Lithuania416 to more structurally oriented differential treatment in Bulgaria,417 Iraq418 and Thailand,419 outright violence, attacks and hate crimes in Romania,420 The United Kingdom,421 Russia,422 Poland,423 Austria,424 Georgia,425 Ukraine,426 Armenia427 and Turkey.428

Taken together, the practice of the HRC on religious minorities indicates the long and troubled history of the minority concept in international law, as numerous states have drawn upon historical arguments to explain their refusal to recognize specific rights for minority groups. While few have been as critical as the Libyan delegation, claiming that the recognition of minority rights would represent an effort to “Balkanize” Libya, many have referred to the importance of deep historical entanglements to the recognition and protection offered to religious minorities. This has been particularly entrenched in European states like Germany, Greece and Italy, where “old” minorities enjoy more expansive protections than more recently arrived communities.

Furthermore, although the HRC has evaded the concept of intersectionality, the committee has been alert to the interface between minority rights, discrimination and other provisions of the ICCPR, including hate speech, the freedom of opinion and expression, and particularly the freedom of religion or belief. While the majority of these observations link the rights of religious minorities to their rights to hold and maintain their beliefs, observations issued to countries like Yemen, Croatia and Ukraine do not, suggesting that the committee recognizes that religious minorities may be eligible for particular protection beyond a fortified protection of their freedom of religion or belief. Similarly, in its numerous observations on lacunae on religion in the legal protection of all the minorities listed in article 27 of the ICCPR, the committee has consistently appealed to the necessity of providing protection for people who belong to such minorities, not to their rights under article 18. Consequently, the lacking attention to article 27 in the practice of the individual communications procedure (Ghanea 2012: 73) seems to be less prevalent in the concluding observations issued by the committee. The religion-making of the HRC on religious discrimination and religious minorities seems to suggest that the committee is able to recognize religion both as belief and identity. Compared with the practice of CERD, the observations issued by the HRC are more explicit about which dimension is at play, referring issues pertaining primarily to belief to article 18 and minority issues on identity to article 27, with occasional pointers to other rights as well.


5.6.3 Organizations

The HRC monitors a broad normative framework that regulates the boundaries of recognizing and registering religious communities and organizations. Among these regulations, the most elaborate is general comment no. 22 of the HRC on the interpretation of article 18 of the ICCPR:

The fact that a religion is recognized as a state religion or that it is established as official or traditional or that its followers comprise the majority of the population, shall not result in any impairment of the enjoyment of any of the rights under the Covenant, including articles 18 and 27, nor in any discrimination against adherents to other religions or non-believers.

If a set of beliefs is treated as official ideology in constitutions, statutes, proclamations of ruling parties, etc., or in actual practice, this shall not result in any impairment of the freedoms under article 18 or any other rights recognized under the Covenant nor in any discrimination against persons who do not accept the official ideology or who oppose it.429

Recognition only violates the ICCPR if it impairs the enjoyment of any rights under the Covenant, or if it discriminates against the adherents to other religions or non-believers. Hence, the recognition of a state religion or the establishment of its status as official or traditional as such does not entail a violation of the Covenant.430

Whereas the recognition of particular religions is closely circumscribed, registration of religious institutions and organizations is not explicitly regulated at the international level. However, given the broad nature of the rights ascribed to religious collectives, organizations and institutions in the ICCPR article 18(1), in the practice of the Special Rapporteur, and particularly in the 1981 declaration article 6,431 access of religious communities to some mechanism to register and attain legal personality can clearly be inferred as a vital part of the normative framework of religious freedom.

Although the legal framework on recognition is more expansive and explicit, registration occupies a much more central position in the literature and legal practice on the relationship between state power and religious institutions and organizations. While recognition is rarely problematized by norm-setting bodies, registration of religious communities is a vital component of the literature on the freedom of religion or belief (see Lerner 2012, Taylor 2005, Durham 2004, Tahzib 1996). The key insight to be gleaned from this literature is that states have a legal obligation under article 18 of the ICCPR to accommodate the registration of religious organizations: Such accommodation should be non-discriminatory and transparent, and ensure access for religious organizations to collectively manifest their religion or belief.

The HRC first commented on the recognition of religious communities in 1993. During its review of Iran, immediately following its adoption of general comment no. 22, the committee observed that members of “non-recognized” religions were experiencing “serious difficulties” in the enjoyment of their rights under article 18.432 The committee directed the state party’s attention to its recently adopted comment, suggesting that restrictions on the practice of other faiths than those that were recognized by the state party constituted a violation of article 26 (non-discrimination), and should be discontinued.433

In this early phase, the committee did not distinguish clearly between the recognition and the registration of religious communities: Reviewing Jordan in 1994, the concluding observations of the committee noted with concern the restrictions affecting the enjoyment by “non-recognized or non-registered” religious denominations of their right to freedom of religion or belief, indicating that the material consequences of potential restrictions were more important than the nature and criteria of recognition or registration in itself.434

Reviewing Costa Rica, also in 1994, the committee expressed its concern with the pre-eminent position of the Catholic Church, particularly the power of the National Episcopal Conference to effectively impede the teaching of other religions than Catholicism in public schools,435 a concern that was reiterated in the consecutive review of Costa Rica in 1999.436 Similar views were expressed in the review of Slovenia, where several members of the committee expressed their dissatisfaction with the role of the Church as provider of religious education, referring the state party to its recent general comment on the issue,437 concerns that were also carried over to the concluding observations of the committee.438 In these early observations, the committee concentrated its efforts on practical restrictions on the freedom of religion or belief arising from state favoritism of one religious tradition or institution.

During its meeting with the delegation from Paraguay in 1995, however, the committee displayed signs of a more critical attitude towards state-religion relations, as numerous committee members requested additional information on the Paraguayan constitutional provision proclaiming the Catholic Church the “leading” religion of the nation.439 Despite assertions by the state delegation that the provision was merely declaratory with no detrimental effect on the position of other religions,440 the committee remained unconvinced, as one member linked the dominant role of Catholicism to the lack of gender equality in the Paraguayan legal framework,441 and the concluding observations expressed its concern that the dominant role of the Catholic Church could lead to “certain de facto discrimination” against other religions,442 indicating a causal link between constitutional favoritism and the treatment of other religions.

This critical line towards state favoritism was followed up and linked to formalized registration practices during the reviews of Slovakia and Lithuania in 1997, where the committee for the first time expressed its views on legal provisions spelling out the criteria for religious organizations to obtain official registration. Unlike its previous observations on the boundaries between state and religion, these reviews addressed the viability of concrete legal mechanisms whereby states assessed the religiosity of applicant communities. In the case of Slovakia, the committee asked the state party to provide more information on the nature of registration criteria in its list of issues.443 During the review, the state delegation provided a comprehensive account of the procedure:

Requests [for registration] must provide administrative information such as the society's name, headquarters address and officials, as well as a statement acknowledging respect for national laws and tolerance of other societies and non-believers. Documentation was required on the society's status and management, including details of persons authorized to receive stipends and how they were appointed and dismissed. Registration was carried out by the Ministry of Culture, which also looked into aspects such as conformity with the law, morality, tolerance and respect for the rights of others. Registration by the Ministry was an administrative act, governed by the administrative code in force. The Supreme Court could be requested to review any refusal of registration. Currently, 15 churches and religious associations were registered.444

Additionally, the state representative introduced a law from 1993 that made religious communities eligible to apply for the restitution of land confiscated during occupation and Communist rule, between 1945 (1939 for Jewish communities) and 1990.445 The committee took issue with several of these provisions, inquiring on the potential for discrimination implied by applying a numerical limit to communities eligible for registration, the nature of subsidies offered following registration, the percentage of the population that were not members of any of the registered groups, and the relation between registration and restitution of property.446 In its concluding observations, the committee praised the legal initiative to provide restitution of confiscated property to religious communities, but characterized the criteria for registration as “very restrictive”, leading to the exclusion of some religious communities from being legally recognized and able to function freely. In order to rectify this situation, the committee recommended that the Slovak authorities adopt “all necessary measures” to amend the relevant legislation.447

Later in 1997, the committee reviewed Lithuania, encountering a largely similar situation wherein a state power that had recently gone through a major political overhaul had adopted a legal framework that encompassed both the registration of religious communities and the restitution of property confiscated during Communist rule, which ended in 1990. Like Slovakia, Lithuania was also asked to clarify its registration procedure, to which the state delegation responded that

…the Law [on religious communities] granted the status of traditional religious denominations and communities to those religions which had historic roots in Lithuania and comprised a part of its historical, spiritual and social heritage. According to the Constitution, traditional or Staterecognized churches and religious organizations enjoyed the rights of a legal person. Under article 6 of the Law, other nontraditional denominations could be granted State recognition provided their teaching and rites were not contrary to law and morality. Such nontraditional religious denominations acquired the rights of a legal person upon registration of their statutes or equivalent documents.448

Despite similarities, the criteria for registration in Lithuania differed from the Slovak approach in several respects: rather than requiring a minimum membership, the state party employed the distinction between “traditional” vs “non-traditional” religions, in explicit violation of the guidance offered by the HRC in general comment no. 22 (see above). The state delegation stressed that the registration procedure was closely tied to the restitution of property, although only religious communities operative during Communism were eligible to apply.449 The committee observed in its concluding observations that registration requirements, and distinctions between religious communities in that connection, could result in religious discrimination, recommending that the state party ensure that no such discrimination take place.450 The committee’s concerns were reiterated following the 2004 review of Lithuania.451

Taken together, the reviews of Slovakia and Lithuania offer several insights into the approach of the HRC to the issue of registration in the latter half of the 1990s: First, the overarching issue remained that of non-discrimination, as the committee expressed its concern with the application of minimum membership requirements, distinguishing between different categories of registration and the extent to which non-registered communities may be able to function freely. All of these issues relate to the distinctions made by state parties between religious communities that were historically recognized, and the treatment of more recent or numerically insignificant communities. Second, the committee did not seem to have a clear position on the topic of restitution of church property confiscated by Communist authorities prior to 1990, as the Slovak authorities were commended for this system, while the Lithuanian version was ignored. Third, both states indicated moral limitations to the registration of religious communities, an issue that the committee elaborated extensively on in its general comment (see above), but ignored during the reviews.

Since the latter half of the 1990s, the committee has maintained its criticism of states parties operating with hierarchical systems of recognition and registration, but has increasingly dealt with recognition and registration separately. Hence, while the committee has expressed its concern with the recognition of special status of Judaism in Israel,452 Buddhism in Mongolia,453 the Catholic Church in Chile,454 Costa Rica,455 Argentina,456 Venezuela457 and Liechtenstein,458 the Orthodox Church in Greece459 and the Lutheran churches in Denmark460 and Iceland,461 these reviews have largely addressed the potential for discrimination inherent to constitutional provisions securing a separate status for these religious communities in areas such as financing and education.462 These cautious reminders, that are often offered in general, non-specific language, are seldom followed up in the review of the next report from state parties.

Parallel to these mild reproaches, the committee has displayed a more active interest in the potential for discrimination in registration procedures. In particular, the committee has been dismissive of any form of compulsory registration regimes, which have mainly been identified in Eastern European and post-Soviet states. These restrictions vary, from the prohibition of unregistered religious activity in Uzbekistan,463 Kazakhstan464 and Turkmenistan,465 to the absolute ban on some religions in Tajikistan,466 restrictions on non-registered religious practices in Azerbaijan,467 and the correlation between registration and status as conscientious objector to military service in Kyrgyzstan468 and Ukraine.469 These states generally display a severely restrictive approach to any manifestations of religion or belief, encompassing education, draconian terrorism legislation and various administrative penalties, including limited printing quotas for religious texts, all of which have been roundly criticized by the HRC.

Another strain in the practice of the HRC on registration has engaged the material provisions of registration regimes specifically, contesting their legitimacy and compatibility with the provisions of the ICCPR. Drawing on the criticism of Slovakia and Lithuania in 1997, these observations have generally been suspicious of any substantive and definite criteria for the registration of religious communities or organizations: Reviewing Belgium and Armenia in 1998, the committee reiterated its concern with numerical limits as part of registration requirements, and the relation between registration and access to public funding.470 At the same session, the committee approached the issue from a different angle during its review of Austria, expressing its concern with the restriction of recognized minorities to “certain legally recognized groups” in Austria, and with the legal provisions and benefits relating to the recognition of religions, which may violate articles 18 and 26 because they distinguish between recognized and non-recognized religions.471

In the review of Hungary in 2002, the nature and number of acceptable criteria for the registration of religious communities was raised during the meeting between the committee and the state party. The committee expressed its concern with draft tax legislation that would be advantageous for “established churches”, to the detriment of other religious communities in the list of issues prior to the meeting.472 Responding to the question during the meeting, a representative from the state delegation explained that the earlier legal framework had required only the support of 100 signatories for religious communities to obtain registration with tax benefits, an arrangement that had been “abused by groups whose activities were unrelated to religious belief”. The amendments therefore featured “additional criteria”, attempting to define the notion of religion.473 According to the draft law, religion was

…an ideology or philosophy which contained systemic convictions about the supernatural, whose doctrines related to all reality, and which covered the whole human personality and set standards for behaviour which did not infringe on morals or human dignity. It further stipulated that an activity was not religious if it was primarily political, psychic, commercial, educational, cultural, social or medical, or primarily pertained to sports, children, or youth protection activities. The draft amendments also altered the registration rules in order to ensure uniform application of the law, and allowed for different treatment of certain churches based on their differing roles in society.474

Commenting on the draft law, one member of the committee observed that there was no universally accepted definition of religion that he was aware of, and suggested that the state party should evade definitions, so as not to cast judgements on the convictions of others.475 By way of elaboration, he also suggested that defining religion “caused more problems than it solved”, and recommended that Hungary promote the comparative study of religions, since ignorance was often a source of intolerance.476 Although the state representative specified that the law had not yet been amended and no definitions had been attempted because of the “plethora of sects” emerging in Hungary, the committee nevertheless expressed its concern with discriminatory practices with respect to the registration of “certain religious groups” in Hungary, urging the state party to ensure that religious organizations are treated in a manner that is compatible with the Covenant.477 Similar sentiments were expressed to Moldova in 2002, chastising the state party for providing “artificial hurdles” in its registration procedures, preventing individuals and organizations from exercising their religious freedom.478 These concerns were reiterated during the 2009 review of Moldova,479 and were echoed in observations following the 2011 review of Mongolia, where the committee criticized the “burdensome administrative procedures” for registering religious communities.480

Reviewing Luxembourg in 2003, the committee encountered a novel approach to the criteria necessary to obtain registration as a religious organization. In the list of issues prior to the meeting, the committee questioned the criteria employed by the state party in the allocation of state funds to religious communities, asking for more information on requests for financial aid from the Anglican and Muslim communities.481 Following the meeting,482 the committee expressed its concern with the criteria applied by the state party in the allocation of funding to religious organizations, which required such organizations to have “membership of a religion recognized worldwide and officially in at least one European Union country”, as this may not be compatible with articles 18 and 26 of the Covenant.483

Revisiting Belgium in 2004, the committee did not reiterate its concern with the minimum membership limits of the registration regime (see above). Rather, the list of issues requested more information on the new practice of recognizing religious communities at the regional levels, why no mosques had been approved yet under this new practice, and what practical consequences followed from registration.484 During the meeting, a state representative explained that delays in registration were due to internal disagreements within the state-appointed board of Muslim communities charged with the regional registration process, disagreements that also encompassed the proper criteria for registration.485 Closing the session, a member of the committee observed that Belgian authorities could have done more to avert the problems leading to the lack of registered mosques,486 a concern that was also expressed in the concluding observations of the committee, where it added that the state party should step up its efforts to ensure that Islam enjoys the same advantages as other religions.487 During the 2010 review of Belgium, the registration of religious communities was not mentioned in the list of issues or concluding observations of the committee, but summary records from the meeting between the committee and the state party indicate that the registration of mosques was well underway.488

Reviewing Georgia in 2007, the committee returned to the nexus between registration of religious communities and the restitution of property confiscated under Communist rule. In the list of issues, the committee asked whether the state party intended to extend the legal recognition offered to the Georgian Orthodox Church to other communities. Additionally, the committee asked the state party for more information on acts of intolerance aimed at religious groups not considered “traditional”, intimating a relation between restrictive registration practices and religious intolerance.489 During the meeting, one member of the committee questioned the rationale for the differentiated registration regime in Georgia, and added her concerns for the lacking restitution of property to the Armenian and Catholic communities following the end of Communist rule.490 Responding to these questions, one member of the state delegation elaborated extensively on the registration regime for other religions than the Orthodox Church, stressing their non-discriminatory nature and compatibility with the standards of the Covenant.491 In its concluding observations, the committee reiterated its concern in the concluding observations that the different status of other religious groups could lead to discrimination, and regretted lacking efforts to restitute property confiscated during Communist rule.492

During the review of Monaco in 2008, the committee added a new dimension to its review of registration practices, questioning the state party on the institutional framework for the registration of religious organizations. While the issue was not raised in the list of issues or the meeting with the state party, the concluding observations expressed the committee’s concern with the discretion given the state administration in deciding what constituted the “sectarian nature” of applicant communities, a term the committee also requested further clarification of.493 Similar concerns about the institutional arrangements of registering religious organizations were expressed during the review of Azerbaijan in 2009, where the role of the Caucasus Muslim Board in the registration process was sought clarified in the list of issues,494 and again during the meeting with the state party.495 A member of the state delegation explained that the role of the board was to inform the relevant State committee “whether a given community which applied to be registered was Muslim or not”, stressing that no communities had been denied registration so far.496 The committee did not find this clarification sufficient, and expressed its concern with the lacking information about the “exact composition, criteria and prerogatives” of the Board in its concluding observations.497

In its most recent practice, the committee has continued its emphasis on the potential for discrimination when states parties distinguish between “traditional” and other religions in their registration practices, expressing their concern for the nature and consequences of such distinctions in its reviews of Serbia and Bulgaria in 2011.498 In a similar vein, Turkey received criticism following its 2012 review for the restrictions imposed on religious communities that were not covered by the 1935 Law of Foundations.499

Taken together, the practice of the Human Rights Committee on the role of religious institutions and organizations has evolved considerably from 1993 to 2013. This evolution can roughly be divided into three sections. First, in an early phase after the adoption of general comment 22 in 1993, the committee appeared to consider recognition and regulation to be virtually coextensive, issuing observations that criticized state favoritism towards religious communities in general. During this early phase, the committee did not develop a geographical focus, as states from the Middle East, Europe and Latin America received various observations on their practices.

Second, towards the latter half of the 1990s, the committee started distinguishing between registration procedures, whereby minority religious groups could seek state approval of some form, and the various modes of legal recognition, mainly constitutional provisions safeguarding the leading, prominent or historically significant position of one or several religious organizations. During this phase, the committee repeatedly expressed its concern with the potential for discrimination inherent to such constitutional provisions. These concerns were mostly directed towards Latin American states, although one Middle Eastern state, two Scandinavian and one Asian state also received criticism for their preference for a majority religious organization.

In a third phase, from the middle of the 2000s and up to the present, the committee appears to have abandoned its general skepticism towards constitutional arrangements favoring particular religious organizations, concentrating its efforts on the material provisions regulating registration practices. In these efforts, the committee has been entirely dismissive of any forms of compulsory registration, which has mostly been an issue in Central Asia and Eastern Europe. Additionally, the committee has been highly critical of any substantive criteria as part of the registration process. Numerical limits have been particularly unpopular with the committee, as has any form of additional rights or privileges associated with registration.

The main concern with criteria for registration, however, has been with the numerous states that distinguish between “traditional” or otherwise elevated religious organizations on the one hand, and “non-traditional”, religious communities on the other. Encountering such registration procedures, the committee has consistently expressed its concern for their potentially discriminatory side effects, echoing its former concern with constitutional privileges bestowed on particular religious organizations. Observations on substantive criteria for registration and the relationship between such criteria and the distinction between ordinary and traditional religious organizations have exclusively been directed at European states. Finally, in recent years, the committee has displayed an increasing interest in the institutional framework of registration, expressing its concerns with excessive definitional powers, whether they reside in state bureaucracies or in external institutions.

Despite the various twists and turns in the practice of the committee on the recognition and registration of religious institutions and organizations, the principle of non-discrimination runs throughout from 1993 to 2013 as an overarching concern: in every concluding observation on the issue, the primary purpose of the committee has been to insist on a level playing field, securing that all religious worldviews have equal access to organize and attain legal personhood, through which they may be eligible for whatever rights and duties the states see fit. How states should proceed in order to achieve such a level playing field, however, is entirely another matter, as the committee has refrained from proposing particular rules and regulations for the recognition or regulation of religious organizations, limiting its recommendations to general calls on states to bring their legislation in line with the provisions of the Covenant.

The unwillingness of the HRC to issue specific recommendations on the acceptable content of criteria in registration procedures echoes the general approach of the committee to the proper boundaries of religion in international law, conceived of as a private, individual matter of conscience, principally beyond state control: by evading any specific recommendations, the committee maintains the open-ended nature of the right to freedom of religion or belief enshrined in article 18 of the UDHR and the ICCPR, and its interpretation of this right as “wide-reaching and profound” in its general comment no. 22. While this unwillingness may principally conserve the intended reach of the article, it also renders the concluding observations of the committee on the topic vague and obfuscating, granting states wide measures of discretion.


5.6.4 Religious Law

Although the reporting guidelines of the HRC explicitly encourage states to report on the existence and scope of religious law, very few states do so. Consequently, the influence of religious law has been a marginal topic in the monitoring practice of the committee. The committee first commented on the issue in its review of Iran in 1993. In the list of issues, the committee requested information on a number of topics relating to the boundaries between religious and secular law, including:

(b)How can a conflict that may arise between the provisions of the Covenant and Islamic law be resolved? In view of the statement made by the representative of the Islamic Republic of Iran during the consideration of the initial report, has there been a general review undertaken of the compatibility of the provisions of the Covenant with Islamic law?500

Responding to these questions during the review, the state delegation dismissed any conflict between the Covenant and Islamic law, although there was no judicial precedent from the court system or the Guardian council.501 During the review, one committee member summarized his many and profound concerns on the implementation of the Covenant in the state party, as an issue directly relating to the relation of religion to law:

The main concern of members was whether the Covenant might come into conflict with Islam. It was well known that Islam was a merciful and compassionate religion. However, in modern times, the image of Islam had been distorted and had caused the non-Muslim world to view Islam as isolated from its true nature. The Covenant was not a perfect instrument. However, it had been formulated and adopted with the help of many countries, including Muslim nations, and had to be accepted as it was.502

Building on this general tension, another committee member observed that the Iranian constitutional provision on the role of Islam as the origin of all its other laws may be in conflict with the Covenant, which could not be applied in such a way as to reflect considerations determined by any one religion.503 Over the course of a record seven meetings504 between the state party and the committee,505 every possible aspect of the interface of law and religion was discussed, before the committee issued a set of concluding observations where it observed that it found it “somewhat difficult” to assess the compatibility of Iranian laws with the Covenant due to its lack of transparency and predictability. Furthermore, the committee noted “the numerous, explicit or implicit, limitations or restrictions associated with the protection of religious values, as interpreted by Iranian authorities”, seriously impeding the implementation of human rights in the state party.506

Reviewing India in 1997, one committee member commented on the different rules for marital relations in the personal laws of Muslims and Hindus, insisting that the freedom of religion could not be used as an excuse for religious discrimination, and inquiring on the prostitution of children for religious reasons.507 The state party pointed out that some issues were beyond the reach of the federal state, and it was up to each regional administration to govern, including “religious and social practices, customary law, the administration of civil and criminal justice, property and the transfer of land and resources”.508 In its concluding observations, the committee pointed out that

…the enforcement of personal laws based on religion violates the right of women to equality before the law and to non-discrimination. It therefore recommends that efforts be strengthened towards ensuring the enjoyment of their rights by women without discrimination and that personal laws be enacted which are fully compatible with the Covenant.509

While the observation stops short of recommending the discontinuation or abolition of personal laws based on religious affiliation, it does imply a structural critique of maintaining different legal rules for different religious communities.

Similar sentiments were expressed in the reviews of France and Lebanon, also in 1997. During the review of France, one member questioned the practice in the French Overseas Territory of Mayotte, where women retained their status under personal laws derived from Islam, in violation of article 26 (non-discrimination before the law) and 27 (the rights of minorities) of the ICCPR,510 to which the state delegation responded that anyone may repudiate the personal law system and choose to be governed by civil law instead.511 In its concluding observations, the committee observed that the system in the French overseas territories “might in some situations lead to discriminatory attitudes and decisions, especially against women”, suggesting a comprehensive study to review the legal system in Mayotte and New Caledonia in order to eliminate possible violations of article 3 on gender equality.512

In the review of Lebanon, the committee inquired about the existence, nature and competence of religious courts,513 and the nature of the requirements that eligibility for political office depended on membership in a religious community.514 Members of the state delegation responded that religious courts mainly dealt with marriages, and that the only requirement for eligibility to political office was religious affiliation, which “had little to do with religious faith”.515 After an extensive discussion on the competence of religious courts and the consequences of membership in religious communities, one committee member concluded that religion “seemed to be an obstacle” to the full implementation of the Covenant.516 This concern was carried over to the concluding observations, where the committee pointed out that the Lebanese system of marriage laws and eligibility for political office dependent on religious affiliation did not comply with the Covenant, and recommended the state party to conduct a review of its legal framework on these issues.517

In its review of Israel in 1998, the committee expressed its concern over the application of religious laws and the reservation against article 23 (on marriages) of the Covenant lodged by the state party in this respect.518 Responding to the question, members of the state delegation explained that secular courts had “attempted to intervene” in certain matters regarding marriages, although child marriages, which were acceptable within the Jewish and Muslim courts, were “very uncommon”.519 In its concluding observations, the committee expressed its concern with the religious courts and their rules on marriages and burials, with no civil alternative. The committee suggested that the state party should “facilitate civil alternatives” for those not belonging to a religion.520

The early practice of the HRC on the influence of religious law on the implementation of the provisions of the ICCPR was careful to relate its comments to material provisions of the Covenant. This basic line of argument has also been consistent throughout the later practice of the committee on the topic of religious laws, where the committee has combined observations on the provisions of the ICCPR violated by the existence and enforcement of specific legal rules derived from religious traditions with recommendations to states parties to eliminate these violations through recourse to legal reforms.

Such concluding observations have been issued on the detrimental effects of applying the Islamic Sharia to the equality between men and women in Gambia,521 Greece522 and Indonesia,523 the discrimination against non-Catholic couples in Costa Rica, where only Catholic marriages have civil effect,524 and on the binding effects and lack of appeal in decisions taken by religious courts in Ethiopia regarding inheritance, marriage, divorce and the guardianship of minors.525 The Philippines has been criticized for its acceptance of religious courts sanctioning underage marriages and polygamy,526 while Djibouti has been urged to “harmonize” its interpretations of the Islamic Sharia on inheritance, divorce, marriage and other family matters.527

The monitoring practice of the HRC on religious law displays the broad interface between religiously derived legal rules and key provisions of the Covenant. Unlike CERD, which has primarily stressed the discriminatory potential of applying religious laws, the HRC has emphasized the clash between the material provisions of Catholic and Islamic law and provisions of the Covenant, in particular regarding its rules on marriage and divorce (article 23)528 and on the access to due process (article 14).529



5.7 Summary

As the monitoring body entrusted to oversee the implementation of the ICCPR, the concluding observations of the Human Rights Committee carry great influence, both on the practice of the other treaty bodies, and well beyond the United Nations. Hence, the way the committee approaches religion has potentially far-reaching consequences for how the concept is understood and conceptualized. Unlike the other treaty bodies, to which the notion of religion is mostly peripheral or secondary in nature, the HRC monitors a comprehensive set of provisions on religion, at the heart of which lies its approach to the content and scope of article 18. While the concluding observations issued by the committee on minorities, discrimination, organizations and the role of religious law can sometimes leave out reference to article 18, the underlying notion of religion informing the work of the committee is mainly derived from the distinction in the provision between deeply held beliefs within an untouchable forum internum and its external manifestations, which can be displayed within the confines of a closely circumscribed forum externum (see chapter 3).

Despite its dominance, the “Protestant” notion of religion developed in article 18, where belief is primary and all its external trappings are secondary, is constantly played out in contrast to more subtle and implicit notions of religion/s conceived of as identity or as a social phenomenon. Throughout its monitoring practice, the HRC has developed its approaches to religion by contrasting the freedom of each individual to the established powers of state-sanctioned religious dogma and the powers of religious institutions and organizations in society. In these observations, the committee has consistently used the norms of the ICCPR on the freedom of religion or belief, the right to non-discrimination and the rights of minorities to limit the social, political and legal influence of religious communities and organizations. In this way, the HRC frequently construes social and organizational dimensions of religion as the “other”, the counter concept and chief limitation of the rights of each individual under article 2 to equal treatment, under article 18 to enjoy freedom of religion or belief, and under 27 to profess and practice their own religion.

This preference for the individual over the collective in religious matters is perfectly in line with the practice of the committee under its individual complaints mechanism and the tenor of its general comment no. 22, both of which emphasize the broad and pervasive rights of individuals to choose their own beliefs and the clear-cut limits of states’ involvements with these beliefs. Within this particular frame of reference, the social, cultural or any other role played by religious doctrines, practices and beliefs, merit no more special treatment or concern than do comparable, non-religious alternatives. As such, the religion encountered by the HRC beyond its core provisions remains largely undifferentiated from its surroundings.

In this particular respect, the HRC is alone among the treaty bodies examined in this book: From the tentative suggestions of CERD that religious differences, leaders and doctrines can play a role in preventing or exacerbating violent conflict and to the broad-based engagement with religious leaders prescribed by the committees monitoring CEDAW and the CRC, the other committees increasingly see the social role of religion as decisive to the successful implementation of the treaties they are set to monitor. The disinterest in religion is all the more striking for the HRC due to its role as the committee in charge of the legal framework that most decisively influences the legal boundaries for religious individuals, communities and organizations in society.

The tendency of the HRC to only address religion whenever it is explicitly covered by one or more of its material provisions brings its approach close to that favored by actors at the first United Nations, as an unspecified, yet ultimately benevolent force in society that should be cherished and protected. By evading the actual influence of the social, political and cultural, or simply “lived” notions of religion (see chapter 8) in the societies that it monitors, the committee has been able to focus stringently on the material provisions of the ICCPR that explicitly regulate religion in some way or form. Whenever it has encountered states that have sought to pin down one specific approach to religion, particularly in their registration procedures, the committee has been adamant that no specific definition should be adopted. Likewise, its general comment no. 22 on the interpretation of article 18 stresses that belief and religion are to be “broadly construed”, and that they should not be limited to “traditional religions or to religions and beliefs with institutional characteristics or practices analogous to those of traditional religions”. This via negativa approach secures the lofty ambitions of the political actors of the first UN to keep the concept of religion open and inclusive. However, by refusing to fill the concept with any content, and by ignoring the social and cultural role of religion in human rights treaty implementation, the HRC simultaneously complicates the “vernacularization” of the provisions on religion in the ICCPR.

Parallel to its refusal to allow any substantial content to the concept of religion, the legalism of the HRC has led it to urge states to adopt legislation that protects the rights of religious minorities, even in cases where it has not contested the lack of such minorities in the state in question: From its literal, legalist reading of the obligations on states parties under article 27 of the ICCPR, all states are required to adopt legal measures protecting the rights of ethnic, religious or linguistic minorities. Hence, the committee requires the adoption of categories of minority identification that do not necessarily align well with how different segments of the population identify themselves. In this way, the HRC runs the risk of “religionizing” the minority concept in states where no such identification has previously been common – not unlike the “ethnicization” of minorities advised by CERD (see chapter 4).




6 The Committee on the Elimination of Discrimination against Women

6.1 Introduction

Before CEDAW entered into force in 1981 upon the 20th ratification of the instrument, the convention had earned the questionable reputation of provoking the largest number of reservations from substantial articles of any UN human rights treaty (Riddle 2002: 606). While religion is not a part of the convention text, it is a significant rationale cited by states parties for their reservations (Krivenko 2008: 117). Like every other human rights treaty, CEDAW has a clause (28(2))530 prohibiting reservations that are incompatible with the object and purpose of the treaty; however, as with every other similar treaty, the clause has never been applied, a decision for which the committee has received criticism (Minor 1994: 145).

Adopted in 1979, in the middle of the United Nations Decade for the Advancement of Women (1975–1985), CEDAW was the end result of a drafting process effectively started with the creation of the Commission on the Status of Women (CSW) under the auspices of the ECOSOC in 1946. The issue of women's rights gained momentum at the UN in the 1960s, particularly after the adoption of ICERD, the ICESCR and the ICCPR, simultaneously setting precedents for the formation of human rights treaties, and reproducing the gender-biased catalogues of rights launched in the UDHR in 1948 (Charlesworth 1995: 104–108). While equality between the sexes was included in all prior instruments, either relating specifically to the provisions of treaties (ICERD and the ICESCR), or also more generally to the rule of law (the ICCPR), neither of these instruments touched upon the gendered nature of social and legal issues like the structure of family life and procedures governing marriage (Defeis 2011: 400).

The legal framework creating a committee for the monitoring of CEDAW spans only five articles: Created by article 17(1)531 of CEDAW, the committee is empowered under article 21(1)532 to make “suggestions and general recommendations” based on the examination of state reports, which are to be submitted by states parties every fourth year after the initial report, a procedure closely resembling earlier instruments. Unlike its predecessors, each composed of 18 members, the CEDAW committee has 23 members.

CEDAW does not mention religion either in the preamble or in substantial articles. Rather than reproducing the list of prohibited grounds from discrimination from the UDHR, the drafters of CEDAW modeled the convention on the approach taken in ICERD article 5, in which the prohibited grounds of discrimination are applied to a wide range of fields. Unlike ICERD, however, CEDAW does not presume the pre-existence of these rights, but creates them as additional obligations on states parties. Article 1533 lists political, economic, social, cultural, civil or any other fields as domains in which women and men should enjoy equal rights, while subsequent articles elaborate on the specific legislative measures to be adopted by states parties in each field.

While articles 10 (equal access to education),534 12 (equal access to health care, including family planning),535 15 (equality before the law)536 and 16 (equality in marriage and family relations)537 frequently interact with religious laws, doctrines and practices, the key provisions of CEDAW when faced with the potential impact of religion is article 2 (f):

States Parties condemn discrimination against women in all its forms, agree to pursue by all appropriate means and without delay a policy of eliminating discrimination against women and, to this end, undertake

(…)

(f) To take all appropriate measures, including legislation, to modify or abolish existing laws, regulations, customs and practices which constitute discrimination against women;

and article 5(a):

States Parties shall take all appropriate measures:

 

(a) To modify the social and cultural patterns of conduct of men and women, with a view to achieving the elimination of prejudices and customary and all other practices which are based on the idea of the inferiority or the superiority of either of the sexes or on stereotyped roles for men and women;

Articles 2(f) and 5(a) do not only engage the impact of religion and culture, but also prescribe courses of action for states facing such impact. As such, the articles represent opportunities to engage both the patriarchal and suppressive, and the intersectional, multivalent dimensions of religion, requiring from states that they modify patterns of conduct, in order to eliminate practices that are not favorable to gender equality.


6.2 General Recommendations

The committee monitoring CEDAW has followed the lead of previous committees by regularly issuing general recommendations on how the provisions of the treaty should be interpreted. Over the course of 34 GRs, the committee has favored a thematic approach, frequently dedicating recommendations to cross-cutting issues not covered explicitly by the convention. Across these issues, religion is frequently touched upon as a linchpin in the observance of women’s rights to equality. In GR 14 on female circumcision,538 the committee lists the encouragement of politicians, professionals, religious and community leaders to cooperate in influencing attitudes towards the eradication of female circumcision, which is characterized as a “traditional practice”.

In GR 21 on equality in marriage and family relations,539 the committee commented on the scope of articles 2 and 16,540 which were the main causes for the unprecedented number of reservations to the convention. In the recommendation, the committee notes the alarming number of reservations and points out that examination of states parties reports show that “common law principles, religious or customary law” provide rights and responsibilities of married partners, rather than principles from CEDAW. Although these three legal sources “invariably” restrict women’s rights to equal status and responsibility within marriage, only religious and customary laws are singled out as areas to be confronted in specific recommendations to states parties.

A similar sentiment was expressed in GR 23 on public and political life,541 where the cultural framework of values and religious beliefs was considered to be “the most significant factors inhibiting women’s ability to participate in public life”. Consequently, states parties were asked to provide details of any restrictions of women’s access to such participation, whether arising from legal provisions, or traditional, religious or cultural practices.

While religion in GR 21 and 23 is construed as a repository of norms that hamper gender equality, recommendations 24 on health542 and 25 on temporary special measures543 are more measured, focusing on respect for local variety in the implementation of health legislation and the convergence of multiple forms of religion and other grounds of discrimination, respectively. In GR 28 on the core obligations of states under article 2,544 the committee engaged the concept of intersectionality, observing that gender is a social construct arising from the interplay with a wide range of other issues, including religion or belief:

Intersectionality is a basic concept for understanding the scope of the general obligations of States parties contained in article 2. The discrimination of women based on sex and gender is inextricably linked with other factors that affect women, such as race, ethnicity, religion or belief, health, status, age, class, caste and sexual orientation and gender identity. Discrimination on the basis of sex or gender may affect women belonging to such groups to a different degree or in different ways to men. States parties must legally recognize such intersecting forms of discrimination and their compounded negative impact on the women concerned and prohibit them.545

Hence, states are encouraged to identify and change any factors that may lead to hierarchical relationships, unequal power distribution and rights that differentiate between men and women. The importance of religion to articles 2(f) and 5(a) was also explicitly acknowledged by the committee in GR 28.

In GR 29 on the economic consequences of marriage, family relations and their dissolution,546 the committee dealt extensively with the nature and role of religious law, particularly as it pertains to family law in general, and to marriage and its dissolution in particular. The committee strongly recommended that legal arrangements governing family life should be non-discriminatory, and either common to all, or left to individual choice, suggesting that constitutional exemptions for other legal forms, such as customary or religious law, should be eliminated. Furthermore, the committee urged all states to implement a system of common marriage registration, as required by CEDAW.


6.3 Individual Communications

CEDAW does not provide for individual communications, and an optional protocol on the issue was not agreed upon until 1999.547 By 2014, the committee had reviewed 31 individual communications, 16 of which were deemed admissible (Hodson 2014: 567). Among the cases brought before the committee, only the inadmissible Kayhan v. Turkey,548 where a female teacher of religion was dismissed for wearing a headscarf, has been related to religion, with topics like violence against women, reproductive rights and employment dominating the case load so far.


6.4 Reporting Guidelines

The CEDAW reporting guidelines549 feature a general introduction, emphasizing factors complicating the implementation of the convention. Rather than specific provisions relative to each article or rights cluster, however, the guidelines ask each state to report, relative to each article, on how previous concluding observations have been handled, information on additional legal and other steps taken, and remaining obstacles. The committee does not request any particular information on religion. The International Women’s Rights Action Watch550 (IWRAW) has published an online guide for NGOs to the CEDAW reporting procedure, but without rights-specific recommendations.551


6.5 The Religion of CEDAW

Despite its omission from the treaty provisions, the centrality of religion to the interpretation of the CEDAW is not disputed: reservations are commonly motivated by the predominance of religious law (Krivenko 2008: 122), and the prevalence of religion in the practice of the CEDAW committee entails that “the references to culture and tradition as needing redefinition (…) should be taken as including religion” (Evans and Whiting 2006: 12), an assessment supported by the concluding observations by the committee on this topic, which tend to include religion both as part of the patterns of conduct to be modified, and as practices that should be eliminated (see below).

The committee monitoring CEDAW has regularly engaged religion as a surrounding feature, as an irritant preventing the proper implementation of its core provisions on gender equality and related issues. In this way, the approach to religion at the committee is characterized by a perceived outsider perspective, akin to the dominant perspective among actors at the second, technocratic level of the UN, where religion is simply one among many obstacles to be surpassed in order to perform the actual work. The religion recognized by the committee has two dimensions, both of which are primarily social, influencing the context for the implementation of provisions on gender equality: the primary dimension to religion is its role as a patriarchal system of norms that legitimize the subjugation of women across a wide number of different social arenas, including law and religious institutions and organizations.

The second dimension to religion, however, is a more nuanced and less clear-cut appreciation of the social role played by religion as one of several intersecting dimensions to identity and daily life, a role that can be both detrimental and conducive to the implementation of human rights provisions in unequal measures. Encountering this second dimension to religion, the committee has gradually become more accommodating, recognizing the need to work with religious leaders and institutions to gain progress in the implementation of its core provisions (see below).


6.6 Approaches to Religion in the Monitoring Practice CEDAW, 1993–2013

6.6.1 Minorities

Religious discrimination and the rights of women belonging to religious minorities have not been major topics in the practice of the committee. Article 2 of CEDAW has comprehensive provisions on non-discrimination in all fields,552 and the majority of its provisions outline the obligations of states to adopt legislation and policies that promote the equality of men and women, including the adoption of “temporary special measures aimed at accelerating de facto equality” in article 4.553 While the role of majority religions in creating or amplifying discrimination against women across a variety of social arenas has been frequently addressed by the committee (see below), discrimination against women on the grounds of their religious beliefs or minority affiliations has only rarely been commented by the committee.

The committee addressed the issue of religious discrimination against minorities during the review of Israel in 1997: Commenting on the definition of minorities in the state party, one member observed that the classification of Arab and Palestinian women as belonging to ethnic and religious minorities, and not national minorities, was disadvantageous.554 Another questioned the inequality of access to services among minority women subject to violence and the role of religious fundamentalism in the increasing harassment of women,555 and a third voiced her concern with stereotypes among religious groups, asking “whether the Government had the political will to draw a clear distinction between political and religious authority, especially in cases where such stereotypes and customs were most harmful to women”.556 Although the committee commented on the specific challenges faced by women who belong to a religious minority, it was also critical of the religious traditions with which these women identified, signaling a somewhat different conception of minorities from that of the other committees, which have generally not ventured into discussions of the minorities within minorities issue (see above), and have been adamant that states should provide protection for religious minorities.

Responding to these concerns, the Israeli state delegation provided a comprehensive account of the measures implemented to improve the situation of Arab minority women in Israel, introduced with the assertion that

Israel was a Jewish nation and a democratic State that guaranteed equality to all of its citizens, regardless of their religion, race or sex. All citizens and residents of Israel – Jews and non-Jews, women and men – were equal before the law and received the same protection under the law. Each social and ethnic community in Israel had the opportunity, within legal bounds, to express its uniqueness, particularly with regard to religion.557

Commenting on the “cultural” roots of misogynistic practices, a member of the state delegation said that the Israeli state abhorred such practices, and had implemented numerous measures to prevent culturally related acts of violence against minority women, including the creation of an “underground railroad” to transport women and children to safety.558

Following a lengthy list of measures adopted by the government to prevent discrimination of Arab women in Israel, one member of the committee expressed her concern with the refusal of the Israeli delegation to address the challenges faced by Palestinian women, an attitude she contended was unhelpful for a dialogue with the committee on the issues in question.559 Another member suggested that the recognition of the Palestinians as a national minority should become part of the Israeli Basic Law, respecting their history, religion, culture and identity.560 In its concluding observations, the committee did not raise the issue of the legal recognition of the Palestinians as a national minority, but expressed its concerns with the different standards of living and health, and levels of and access to education among women from non-Jewish minorities, in particular Arabs and Bedouins.561 Similar concerns with the status of Arabs and Bedouins in the state party were expressed following the 2005 and 2011 reviews of Israel.562

The reviews of Israel are largely representative for the views expressed by the committee on the topic of religious discrimination, which have been concentrated on de facto discrimination,563 under which women face challenges related to their identity as members of religious minorities. Whereas other committees have commented on religious discrimination as an issue experienced by minorities in general, the CEDAW committee has consistently engaged the specific nature of religious discrimination experienced by minority women: In consecutive concluding observations issued to Greece in 2002, 2007 and 2013, the committee has emphasized the plight of women in the Muslim minority in Thrace who are not covered by the general laws of Greece concerning marriage and inheritance, and therefore at risk of polygamous unions and repudiation as a form of marriage cancellation.564 Similar concerns regarding the inequality in marriage and numerous other violations against religious minority women have been expressed in concluding observations issued to India,565 Thailand,566 The Philippines,567 New Zealand,568 Myanmar569 and Pakistan.570

Reviewing France in 2003, the committee expanded on its earlier skepticism towards gender equality within religious minority groups. In its concluding observations, the committee expressed its concern with

the continuing discrimination against immigrant, refugee and minority women who suffer from multiple forms of discrimination based on sex and on their ethnic or religious background, in society at large and within their communities. The Committee regrets the very limited information provided in the reports with regard to violence, including domestic violence, against immigrant women and girls.571

In order to eliminate these multiple forms of discrimination, French authorities were advised to respect and promote the human rights of women over “cultural practices”, and to conduct “awareness-raising programmes” targeting the communities in question.572

Prior to the consecutive review of France in 2008, the committee emphasized an entirely different dimension to the minority complex, when it sent the state party a list of issues where it referred to the earlier request by the Committee on the Rights of the Child on the consequences of the prohibition of “ostensible” signs or dress indicating religious allegiance at school.573 In its response to this list, the French government responded that the ban had been implemented in an “atmosphere of calm”, with less than 10 pupils per year found in violation of the ban, the introduction of which had allowed many pupils “to understand the meaning of the principle of secularism”.574 The ban on ostentatious religious wear or symbols was also raised during the meeting between the state party and the committee, as one member of the committee questioned the validity of information that women who wore the veil were denied nationality, which would violate article 9 of the convention.575

By way of response, a member of the state delegation explained that the ban was only in force in schools, and was not intended to penalize girls, but to protect them, by giving them “the opportunity to have the experience of not wearing the veil”.576 Several committee members found the answers of the French authorities unsatisfactory, questioning the ability of poor immigrant families to afford private educational alternatives, and characterizing the ban as a “fundamental violation of girls’ human rights”.577 Although these concerns were dismissed by the state delegation,578 the committee carried its concerns with the ramifications of the ban to its concluding observations, in which it urged the state party to make sure that the rights of girls to education and inclusion in all facets of French society were not violated.579

The two sets of observations issued to France show the dilemmas of the “minority within minority” issue, as the committee simultaneously had to consider the religious discrimination against women within minority groups, as it did in the 2003 review, but also within larger society, as it did in the 2008 review. Simultaneously, the observations illustrate how the treaty body machinery can generate multiple perspectives on the same issue, as it highlighted a dimension to the French law on ostentatious religious symbols that escaped criticism from both the HRC (see chapter 5) and the CRC (see chapter 7).

The committee revisited the question of discriminatory effects of bans on the Islamic veil in its review of Belgium in 2008. During the meeting, one member questioned the effects of the banning of the veil and whether the authorities had consulted the Islamic community prior to the imposition of the ban, which she claimed could be interpreted as a form of legitimized racism and intolerance. 580 Another committee member declared that, while she “quite understood the need for schools to exercise autonomy and for teachers to be neutral”, her main concern was the broader scope of the Belgian ban which empowered administrators beyond the educational sector to impose similar bans.581 In its concluding observations, the committee expressed its concern with the discriminatory effects of the veil ban for girls from ethnic and religious minorities and their access to education. Additionally, the committee was concerned with the multiple forms of discrimination experienced by immigrant, minority and refugee women on the basis of sex and ethnic or religious background.582

Reviewing Germany in 2004, the committee addressed the minority within minority question from a different angle: While the question was not raised during the meeting with the state party, the committee dedicated a substantial paragraph to the issue in its concluding observations, where it emphasized the increased vulnerability of women suffering from multiple forms of discrimination, based on sex, ethnic or religious background and race to trafficking and sexual abuse. Expressing its concern with the lacking information on women in such precarious situations in the German periodic report, the committee reminded the state party of its obligations under the convention to eliminate discrimination against migrant and minority women, “both in society at large and within their communities, and to respect and promote their human rights, through effective and proactive measures, including awareness-raising programmes”.583

Concerns with violence and discrimination suffered by migrant women within their own communities were reiterated following the consecutive review of Germany in 2009, although not linking the issue explicitly to religious minorities.584 Whereas observations issued to France and Belgium highlighted the challenges experienced by religious minority women seeking educational alternatives, the observations issued to Germany stressed the precarious situations in which religious minority women found themselves more generally, thereby widening the critique of the committee against the minority within minority issue from an issue-specific to a systemic level. In its more recent practice, the committee has mostly been concerned with discrimination faced by women from religious minorities in society at large, as The Netherlands585 and Indonesia586 have both received concluding observations expressing the committee’s concern with the multiple forms of discrimination experienced by women from minority religious backgrounds.

Taken together, the practice of the CEDAW committee on religious discrimination and religious minorities is almost entirely dedicated to the de facto challenges faced by women from minority religious groups. Lacking any material provisions on religious discrimination to monitor, the committee has relied on its general provisions on discrimination to emphasize the precarious situation of women who suffer multiple forms of discrimination due to their membership in minority religious groups. The committee has focused on religion both as a patriarchal force in society that is harmful to women, but also as critical to the identity of minority women suffering multiple forms of discrimination, suggesting a more expansive reading of religion than its erstwhile religion-making, which tends to construe religion primarily as a repressive social force.

Over the course of several observations issued to European states in the mid-2000s, the committee has observed the tension between these different sources of discrimination against religious minority women, emanating both from wider society, and from repressive elements within religious traditions, the so-called “minorities within minorities” complex, obliging states to identify and limit these different sources of harm. In this balancing act, the committee has been critical towards states adopting restrictive legislation aimed at protecting women from repressive elements within their own religious traditions, like the bans on the Islamic veil in schools in France and Belgium, primarily because of its detrimental effects on girls’ access to education.


6.6.2 Organizations

CEDAW has no material provisions on the recognition and registration of religious organizations. Despite the importance of religion to the implementation of the convention, the nexus between state authority and religious organizations has only sporadically been addressed by the committee. Although the committee has displayed a keen interest in the borders between secular state authority and religious laws, doctrines and practices, these have generally not been related to particular institutions or organizations, but have addressed the larger social role of religion in society (see below). Nevertheless, the CEDAW committee has issued concluding observations that address religious institutions directly, either regarding their general relations to the state party, or, more frequently, regarding their influence on the access to and content of education.

The committee first commented on the role of religious institutions during its 1997 review of the small island nation of St. Vincent and the Grenadines. In the meeting with the state party, one member of the committee questioned the delegation on the prevention of teenage pregnancies, expressing her surprise with the limited success of churches in dissuading teenagers from engaging in sexual activity, and proposing that churches should be “actively involved in helping young people to understand the consequences of teenage sex”.587 Responding to the question, a member of the delegation explained that the churches on the islands were aware of the problem, but presently not engaged in its prevention.588 In its concluding observations, the committee recommended that the state party include churches and other actors from civil society to help develop gender sensitive sexual education that could curb the high rate of teenage pregnancies, indicating a willingness to see churches as constructive participants in the realization of women’s rights.589

After this initially positive attitude towards the involvement of churches, the committee developed a more critical stance over the following years. During the review of Croatia in 1998, as part of the replies to questions on article 16 of the convention (on marriage and family life), members of the state delegation explained that religious groups were counselling couples on family relations.590 Although this was the only mention of religious groups during the meeting between the state party and the committee, the concluding observations expressed the concern of the committee with the adverse influence of “church-related groups” on the policies of the Croatian government on women.591

Reviewing the Dominican Republic during the same session, the committee expressed similar hostility towards the influence of churches. Prior to the meeting, the committee questioned the role of churches in the state party, in particular the role of the Catholic and Evangelical churches in the National Committee for Monitoring of the National Plan of Action of the Fourth World Conference on Women, and the exact nature of the links between the state party and the Catholic Church.592 Responding to these questions, a member of the state delegation explained that the membership of two churches in the national monitoring committee was determined on the basis of their numbers of followers and their influence on the “political, social and cultural life” of the state party.593 On the nature of the links between the state and the Catholic Church, the representative explained that

the link between the Church and the State had been consolidated by the concordat signed in 1954 between the Government and the Holy See. In effect, the concordat limited the implementation of measures to change social norms that hindered women’s advancement. The current reform process involved the redefinition of the State’s relationship with other sectors, including the Church. However, that would be a complex task, in view of the profoundly religious character of the Dominican people.594

Another member of the delegation commented on the continued resistance from the Catholic Church to the inclusion of sex education in the school curriculum.595 In its response to these explanations, members of the committee expressed their collective dismissal of the role of the Catholic Church in the state party: the pressure of the church should be resisted in order to allow sex education;596 the concordat was an obstacle to progress and modernization and should be disbanded in order to bring about a clear separation of church and state;597 such a separation would have a profound impact on maternal mortality, abortion, the prevention of HIV/AIDS and the elimination of stereotypes;598 the “nefarious effects” of some of the teachings of the Catholic Church on the development of adolescents were characterized as among the most basic impediments to women’s rights;599 and any influence of the Catholic Church on the policies of the government would be unconstitutional, given the secular nature of the state party.600 In its concluding observations, the committee echoed these views, noting the absence of a clear separation between church and state, characterizing such an “intermingling” of secular and religious spheres as a serious impediment to the full implementation of the Convention.601

Reviewing Ireland and Belize in 1999, the committee expanded this critical stance towards the role of churches, particularly in education. In the review of Belize, a member of the state delegation elaborated on the role of the church in the formulation of policies and laws on family planning and HIV/AIDS, 602 and the practice of Catholic schools to expel pregnant students603 and to fire pregnant, unwed teachers.604 One member of the committee expressed her concerns with the church-state relationship, particularly in education and health, where the secularism of the constitution of Belize was not evident.605 Another committee member wondered whether the church had been invited to participate as a social institution to prevent stereotyping of women, in line with article 5 of the convention, or whether it had simply been seen as a passive audience to the process.606 A third member suggested that the state party should work with Catholics who took a liberal stance on contraception, to find a way to meet the need for family planning under the present church-state system.607 In its concluding observations, the committee expressed its serious concern with the church-state system in Belize, reiterating its claim from the review of the Dominican Republic that the “intermingling of religious and secular spheres constitute[d] a serious impediment to the full implementation of the convention”, in particular in health and education.608 These worries were repeated during the consecutive review of Belize in 2007, where the committee commented the detrimental influence of the Church over education in Belize in the list of issues,609 during the meeting with the state party610 and in its concluding observations.611

In the review of Ireland at the same session, the committee did not comment on the role of religious organizations in its list of issues, nor during the meetings with the delegation from the state party. Nevertheless, the concluding observations issued by the committee noted the influence of the Church, not only on attitudes and stereotypes, but also on official policies, in particular women’s right to health, including reproductive health, which was “compromised” by the influence of the Church.612 In the review of the consecutive report of Ireland, the influence of the church was not mentioned whether during the meeting with the state party or in the concluding observations of the committee.613

During the 1990s, the views of the committee on the role of religious organizations, while sparse, were fairly pessimistic, considering their influence to be detrimental to the rights of women, particularly in the areas of health and education. However, with the exception of the criticism of the church offered in the review of Belize in 2007, which may be considered a follow-up of the 1999 review, the committee has abstained from criticizing the influence of religious organizations on women’s health and education in its more recent practice. By the turn of the twenty-first century, the committee has chosen a different path, and has increasingly called for the inclusion of religious organizations in the protection of women’s rights. Reviewing Malta in 2004, the committee encountered a state delegation that explained how the church helped people in need and advised the government on its work to secure gender equality.614 Although one member of the committee suggested that Malta should address sex education from a “non-religious angle”,615 these concerns were not carried over into the concluding observations of the committee, which suggested that Maltese authorities should continue to involve church authorities in awareness campaigns to eradicate gender stereotypes in line with article 5 of the convention.616 Similar sentiments were expressed in the concluding observations following the review of Malta in 2010.617

Reviewing Cook Islands in 2007, one member of the committee observed that the boundaries between church and state seemed to be “blurred”, asking whether there were any plans to reform the church, “given that Christianity relegated women to stereotypical roles”.618 Responding to the question, a member of the state delegation indicated that no such reform was underway, as the church played a pivotal role in public life, and public events were blessed by a prayer ceremony at the beginning and end.619 In its concluding observations, however, the committee did not address the issue of this fairly unequivocal “intermingling” of religious and secular spheres, rather calling upon the state party to involve church leaders in its efforts to raise awareness and change attitudes to prevent the stereotyping of women.620

In 2008, the committee requested information from Ecuador on the safeguards to secure a “secular approach” to sexual and reproductive health, in the wake of a recent bill in parliament banning a “morning after” pill.621 In its written replies, the state party elaborated extensively on the intensification of a campaign in Ecuador among “quarters close to the Catholic Church, NGOs and conservative groups”, fighting against sexual and reproductive rights, despite the recognition of such rights in the constitution. These groups had made a strong impact, promoting sexual abstinence and fidelity as responses to HIV/AIDS, reducing sexual diversity and advocating the punishment of all forms of abortion, successfully outlawing the medication in question.622 Despite these setbacks, one member of the state delegation proclaimed the secular nature of the recently adopted constitution of Ecuador to be one of the main aspects that secured progress for women in the state party.623 However, no member of the committee raised the issue of the influence of the church, or of the newly adopted secularity of the state party during the meetings. In its concluding observations, the committee restricted its recognition to noting “with appreciation” that Ecuador was now a secular state that safeguarded the equal rights of men and women.624

During the review of Costa Rica in 2011, one committee member inquired at some length about the ramifications of the constitutional provision that declared that Costa Rica was a Roman Catholic state, the various impacts this status might have for the sexual and reproductive rights of women, and how the concordat between the state party and the Holy See affected matters of health and education.625 Another member asked how the influence of the Catholic Church on the formulation of public policy affected the awareness of and access to contraception, while a third member recalled that

while it was important to take account of cultural realities, including religious traditions, article 5 of the Convention was clear that cultural patterns of conduct must not interfere with the equality of women with men. A secular State would provide more opportunities for implementing the Convention.626

Another committee member questioned the limited access to abortions due to provisions that granted conscientious objection for health providers, addressing the nexus between the freedom of religion or belief and surrounding human rights directly.627

In this way, the committee gradually developed its critique of the impact from religious doctrines and practices, moving from initial observations concerning the constitutional order of Costa Rica, via the potentially harmful effects of religious traditions, and down to practical, material conflicts arising from the clash between religious beliefs and the provisions of the convention. These observations were fused in the concluding observations of the committee, where it not only referred to “the prevailing negative influence of some religious beliefs and cultural patterns” that hampered the sexual and reproductive rights of women, but also expressed its concern about article 75 of the Constitution (asserting the Roman Catholic nature of Costa Rica), which “may have an impact on the persistence of traditional gender roles in the State party”.628 In order to rectify the situation, the committee advised awareness-raising and public education campaigns addressing political and religious leaders with a view to bring about changes in traditional attitudes.629

In a similar vein, in its list of issues to Paraguay in 2011, the committee requested information on cultural and religious stereotypes in the state party that had prevented the adoption of a series of law proposals targeting gender equality,630 referred to in the periodic report submitted by the state party.631 During the meeting, the state representative confirmed that the legislative process on gender equality had been suspended “owing to pressure from religious fundamentalists within the academic community”.632 One member of the committee asked whether the state party had entered into discussions with the religious leaders fueling the resistance,633 while another observed that, although Paraguay was a secular state, fundamentalist, anti-abortion groups exerted great political pressure.634 A member of the state delegation acknowledged the difficult pressure on the political and legislative process to adopt new laws on abortion, “even in a secular State”.635 Following the meeting, the committee expressed its concern

about the persistence of discriminatory traditional attitudes and the prevailing negative influence of some manifestations of religious beliefs and cultural patterns in the State party that hamper the advancement of women’s rights and the full implementation of the Convention, in particular sexual and reproductive health and rights.636

The concluding observations went on to recommend that the state should conduct awareness-raising and public education campaigns addressing “in particular religious leaders and Government leaders to bring about changes in traditional attitudes associated with discriminatory gender roles in the family”.637

Reviewing Moldova in 2013, the committee questioned the dominant role of the Orthodox Church and the level of choice for parents in religious education, urging the state party to examine the messages conveyed through religious instruction to combat gender stereotyping,638 to which the state delegation responded that religious instruction was optional.639 Another member questioned the influence of the church on restrictions on women’s access to abortion,640 a concern that was not addressed by the state delegation, but was carried over to the concluding observations issued by the committee, where it observed that, “although the State party is a secular State, religious institutions often perpetuate traditional gender roles in the family and in society and influence State policies with an impact on human rights”, advising the authorities to ensure that local authorities promote policies based on gender equality principles, “without interference from religious institutions”.641

During the meeting with Andorra in 2013, one member of the state delegation explained that the decriminalization of abortion was a particularly sensitive topic, as the current political system of the state party had a prominent member of the Catholic Church, the Bishop of Urgell, acting along the President of France as a co-prince and Head of State, and progress on issues like abortion and gay marriage would have to depend on a shift in cultural norms.642 Noting that having a Catholic bishop as head of state may complicate the legalization of abortion, one member of the committee speculated as to whether this situation may also be turned into an advantage, as it could be a “catalyst for improving the position of the state party on migration, given the Catholic Church’s approach to supporting all members of the community and Pope Francis’s desire to open new frontiers”.643 In conclusion, a member of the state delegation observed that balancing a secular and a religious head of state, while challenging, was “a great source of pride and enriched the national tapestry”.644 In its concluding observations, the committee encouraged the state party to include the church in its “proactive and sustained measures” to eliminate traditional stereotypes and patriarchal attitudes, once more ignoring an obvious “intermingling” of religious and secular spheres.645

Despite a limited number of concluding observations on the topic, the CEDAW committee has gone through a considerable change in its views of the role of religious organizations. Whereas criteria for registration or the constitutional recognition of religious organizations have rarely been addressed by the committee, several concluding observations towards the end of the 1990s indicated a critical view of the role of religious organizations, in particular the Catholic Church and its influence on women’s education and health. Following highly critical remarks at the turn of the century, however, the committee seems to have embraced an altogether more conciliatory approach in later years, whereby the “intermingling of secular and religious spheres” that were considered severe impediments in the earlier practice of the committee has been bypassed in recent concluding observations, which have favored the outreach and engagement of churches and their authorities in the implementation of CEDAW. The new approach to the role of religious organizations in the implementation of the convention represents a clear departure from the overall approach to religion of the committee, which has tended to be more critical towards the influence of religion, and in particular towards the powerful organizations of majority religions.


6.6.3 Religious Law

The committee has extensively engaged the impact of religious law on the enjoyment of the rights enshrined in CEDAW since its inception. In its initial engagements with legal forms outside state control, only mild reproaches towards such arrangements were issued by the committee, notably to Bangladesh646 and Zambia.647 Examining the combined initial and second report submitted by Tunisia in 1994, the committee expressed its approval of the ways in which Tunisian authorities had handled the relationship between civil and religious laws since independence in 1956:

Bearing in mind Tunisia's geo-political environment, it paid tribute to the big strides made by the country for the advancement and empowerment of women and stated that Tunisia could be considered, even since the 1950s, as a shining example for other countries, because of its progressive and programmative [sic] interpretation of Islam. (…) The Committee equally noted with great admiration the existing political will to maintain progressive interpretation of women's rights under both civil and religious laws.648

The praise was offered despite the committee’s considerable misgivings with several intersections of religious and civil law, notably different rules of inheritance and marriage for women and men,649 and the continued reservations of the Tunisian government to parts of the convention for religious reasons.650 Several individual members of the committee offered their personal views on the successful integration of Islamic and civil law in Tunisia,651 inquired which parts of the Koran were utilized in cases of interreligious marriages,652 and whether the authorities had considered offering assistance to other Islamic nations or bringing its work to the attention of the Organization of the Islamic Conference (OIC).653

The 1995 Tunisia review marks a shift, after which the committee started commenting more extensively on the role of religious law specifically, in particular the compatibility of Islamic law with the provisions of the convention. In line with this approach, Morocco received criticism from two committee members654 during its review in 1997 for its religiously inspired reservations to articles 2 and 16, before being advised by another member of the committee on the compatibility of Islam and women’s rights:

[Ms. Aouij] recalled that Islam had been the first of the great world religions to specifically lay down certain basic rights for women; Islam was an adaptable religion, and its beliefs were capable of being harmonized with the exigencies of modern life and the consequences of economic and social development. (…) A modern, enlightened reading of the sacred texts would enable Islamic countries to integrate women into development, which was a prerequisite for the material and cultural advancement of their societies.655

During the final meeting of the session with Morocco,656 the impact of religious law on human rights compliance came to the forefront of the discussion, with committee members weighing in on benefits and problems inherent to Islam and human rights, and the chairperson of the committee pointing to strategies for implementation of human rights norms developed by other countries in which Islam was the dominant religion, notably Turkey and Tunisia.657 The discussion was carried over into the committee’s concluding observations, which requested that Morocco

persevere in using ijtihad, which was the evolving interpretation of religious texts so as to give the necessary impetus to the improvement of the status of women and thus gradually to change attitudes.658

Incidentally, the committee reviewed Turkey in the same session, commending the separation of religion from the state,659 while expressing its concern that “various political groups” were threatening the secular rule of law due to the predominantly Muslim nature of Turkey’s population.660 During the review, representatives of the state party described the grave threat to Turkey’s secular rule posed by religious fundamentalists,661 a concern shared by one member of the committee, adding that “Religion should be a matter of conscience, not of law or force”.662 The chairperson of the session, however, observed that despite the secularity of the Turkish state, its reservations to the convention followed the pattern of Islamic religious law.663

In its consecutive session later in 1997, the committee expressed its serious concern about the reported imposition of fatwas in Bangladesh “using religious justification to punish women”,664 significantly expanding its critique of the parallel legal system in Bangladesh expressed in its 1993 review (see above). During the review, committee members followed up their concern for the harmful influence of religious fundamentalists, commenting on Muslim groups who invoked religion as a guise to perpetuate patriarchal traditions and preventing gender equality in Bangladesh.665 Several members also expressed their approval of the withdrawal of several reservations to the convention by Bangladesh, and their hope that these withdrawals could serve as an inspiration for other Muslim majority countries that had entered reservations for religious reasons.666

Starting in 2001, the committee adopted a specific, standardized response to the influence of Islamic law on the implementation of its core provisions, issuing similarly sounding concluding observations to the Maldives667 and Singapore668 on the role of Islamic law in their respective domestic legal systems. The recommendation to Singapore is the more elaborate of these, and was directed at the reservations lodged by the state against articles 2 and 16 of the convention

Recognizing that the pluralistic nature of Singapore society and its history call for sensitivity to the cultural and religious values of different communities, the Committee nevertheless wishes to clarify the fact that articles 2 and 16 are the very essence of obligations under the Convention. Since some reforms have already been introduced in Muslim personal law, the Committee urges the State party to continue this process of reform in consultation with members of different ethnic and religious groups, including women. It recommends that the State party study reforms in other countries with similar legal traditions with a view to reviewing and reforming personal laws so that they conform with the Convention, and withdrawing these reservations.669

While the recommendation to the Maldives was shorter and directed at its effort to reform its family law, the suggestion that the state party seek out the experiences of other countries with similar, in this case Islamic legal systems, was largely identical.670 During the meeting with representatives from Singapore, one committee member recommended that Singapore study examples of the reconciliation between Sharia and secular law from Muslim countries throughout the world,671 without specifying which countries, and what successes had been achieved. Several times in the first decade of the 2000s, the committee repeated this recommendation to countries with legislation derived from Islamic teachings that were perceived to be in conflict with the convention, to seek out the experiences of other Muslim countries or countries with similar legal traditions. With minor differences, such recommendations have been given to Yemen,672 Sri Lanka,673 Malaysia,674 Jordan,675 Indonesia676 and Djibouti,677 and repeated during the next periodic reviews of the Maldives678 and Singapore.679

The recommendation to states that they seek out comparative jurisprudence from other countries with similar challenges lacks a specific reference as to which countries have succeeded in this effort,680 and as to whether the comparison and modification of religious law should be performed by the state or the religious community in question. While a strict interpretation of article 2(f) would suggest that modification or abolition of discriminatory laws are primarily obligations upon state parties, the recommendations of the committee seem to indicate that state parties should collaborate with religious groups in these reform efforts. This impression is confirmed by the concluding observations following up the initial recommendation to Singapore (2001) in 2007681 and 2011,682 where the committee expressed its satisfaction that law reform was underway, while stressing the importance of including religious groups in this effort. Similar calls for the engagement of religious groups and their leaders in reform efforts have been expressed to the Philippines,683 Mauritius,684 Niger,685 Jordan,686 Syria,687 Myanmar,688 Tunisia,689 Uganda,690 Egypt, 691 Bangladesh,692 South Africa693 and Indonesia.694

Additionally, the criteria for the recommendation are somewhat unclear, as states with comparable religious legal systems that do not conform to the requirements of the treaty do not receive similar recommendations. Reviewing Ghana,695 Kenya,696 and Sierra Leone,697 the committee observed conflicts between “Mohammedan” laws, primarily on marriages, but refrained from suggesting studies of comparable legal systems. Likewise, reviewing Kazakhstan,698 Azerbaijan,699 Tajikistan,700 Bahrain,701 and Egypt,702 the committee pointed to the problems of parallel legal systems based on religious belonging, particularly concerning early marriage and polygamy, but suggested a unified family law and reforms rather than amendments to the religious legal systems through studies of comparative jurisprudence.

Reviewing the influence from legal systems from religious traditions other than Islam, the committee has settled for a different approach. In its review of Israel, the committee found an undue influence of religious law on reservations and provisions of the convention, urging the state party to alter course. However, whereas states with Islamic religious laws were asked to study comparative jurisprudence and to reinterpret its religious texts, Israel was requested to “complete the secularization of the relevant legislation”.703 During the review, one member flatly stated that it was “unacceptable to base a legal system on the religious, cultural or traditional practices of any ethnic group within a country”,704 despite the committee’s established practice of recognizing such systems and suggesting their amendment in dialogue with the communities in question.

During the following review of Israel in 2005, the committee expressed its concern that the state party claimed that religious laws could not be reformed,705 before recommending the “harmonization” of religious laws with the convention during the 2011 review,706 indicating a possible spillover effect from its practice on Islamic religious laws, moving from calls for secularization and the lack of reform options and over to a view of religious laws as amenable and subject to revision. Unlike the standardized observations issued to states with Islamic legal systems, however, the recommendations of the committee to Israel have been entirely unilateral, as the state has been asked to prohibit key religio-legal concepts and limit the scope of religious courts without doing so in collaboration with the communities in question.

Whereas the committee suggests the reinterpretation or secularization of religious forms of law to bring it in line with the convention,707 other legal systems are sought “reviewed” for their compatibility with the convention. The latter group is largely represented in states in Sub-Saharan Africa where legal systems commonly interact with a mixture of parallel customary, religious or traditional systems of law. Whereas Ethiopia was advised to review its tripartite (national, customary and religious) legal system,708 Namibia’s traditional courts were “recognized”, although the government was urged to ensure that those courts comply with the convention.709

The committee has stopped short of issuing a general dismissal of legal pluralism as such, but has come close on several occasions, suggesting in its concluding observations to Nigeria in 1998 that “The coexistence of three legal systems, civil, religious and customary, make it difficult to adopt and enforce laws which genuinely protect women’s rights”,710 a recommendation that was repeated following the state party’s 2004 review.711 Related sentiments have been expressed towards Tanzania,712 Equatorial Guinea,713 Ghana,714 India,715 Sri Lanka,716 Chad717 and Zimbabwe.718

Despite fairly strong criticism levelled against the presence of plural legal orders in general, the committee does not always recommend their unification or dissolution: Upon the review of Vanuatu, a small island nation in the South Pacific with 62 inhabited islands, the committee issued stern criticism of its customary “island courts” and the fact that religious and cultural norms were given equal status in the constitution. However, rather than calling for the dissolution of the island courts system, the committee recommended increased training of its judges and the possibility to appeal customary law decisions to the civil law system, in what amounted to a rare recognition of the potentially conducive role played by customary law in the implementation of the convention.719 Similar, conciliatory concluding observations in which plural legal systems have been sought harmonized or amended rather than eradicated have been issued to Madagascar,720 Cameroon,721 Liberia,722 Papua New Guinea723 and Ethiopia,724 suggesting the emergence of a more contextually sensitive approach to the influence of legal pluralism.

In its most recent practice, the committee seems to have embraced a more legalist approach to adjustments of religious law, as it has increasingly refrained from encouraging states to seek out comparative jurisprudence, settling for legal reforms of discriminatory religious laws in the concluding observations issued to Kuwait,725 Jordan,726 Comoros,727 Cyprus728 and Greece.729 One exception from this general turn is the 2013 review of Afghanistan, where members of the committee suggested during the meeting with the state party that Afghan authorities should seek assistance from moderate Islamic leaders attached to Al-Azhar University in Cairo to ensure consistency between positive law and Islamic law,730 and that they should conduct awareness-raising campaigns to help the public understand that harmful practices “were in fact contrary to Islam”.731 These concerns were also carried over to the concluding observations, where the committee suggested that the state party adopt a policy and strategy “raising the awareness of religious and community leaders with the aim of preventing misinterpretations of Sharia law and Islamic principles”.732

Taken together, the CEDAW approach to religious law is subordinate to its general view of legal pluralism as an implicit threat to women’s rights: From the practice of the committee, it seems evident that religious law is considered a key building block in the social and cultural patterns that states should modify or abolish according to article 5(a) of CEDAW. Religion, on this reading, is not only influential, but is at the very core of the creation and maintenance of patterns of conduct and practices that are detrimental to gender equality, due to its ordered, institutional strength as a force to be reckoned with in society, as put by a former member of the committee (Raday 2003: 667–668). This dismissive stance notwithstanding, the tendency of the committee to recommend reinterpretations of religio-legal systems in states with Islamic law, or, more recently, to call for amendments of other pluralist legal systems, seems to indicate a gradual shift towards an appreciation of salience over substance in its view of legal pluralism; acknowledging the entrenched, integral nature of these forms of law in the states in question, the committee seems to consider amendment more conducive to the implementation of human rights norms than abolition.


6.6.4 The Impact of Religion

Confronted by the impact of religious doctrines and practices on the implementation of the provisions of CEDAW, the committee has developed a three-pronged approach where it shifts between (1) the adoption and implementation of legal measures to counter such influences, (2) calls for reinterpretation or adjustment of the doctrines and practices in question, or (3) the engagement of religious leaders and institutions in society. Whereas the request that states enact legal reforms has been central to the concluding observations of the committee throughout its practice, calls for reinterpretations and requests for the engagement of religious leaders and the institutions they lead in protecting the rights of the convention are later innovations, gaining momentum in the late 1990s and early 2000s. Before this time, the committee would generally recommend that states adopt legislation that would outlaw practices that violated article 2(f) of the convention. Reviewing Uganda in 1995, the committee recommended that

legal measures be taken against all religious and customary practices that discriminate against women. Furthermore, awareness programmes must be put in place to change mentality and attitudes. The Committee also recommends that laws be amended to empower women in matters of inheritance and success.733

Hence, the committee considered a combination of awareness programs and legal reform to be the best solution to prevent violations of the convention originating in religious and customary practices. Similar sentiments were expressed to Turkey during its 1997 review, when the committee recommended that honor killings “based on customs and traditions” should be “appropriately addressed under the law”.734 Later that same year, however, Israel was advised only to take “necessary steps” to eliminate forced marriages, honor killings, polygamy and FGM,735 allowing the state party to decide for itself on the best way to combat the practice.

During the review of Indonesia in 1998, the committee stressed that traditional norms and culture and their reinforcement by the “patriarchal values of the religion” constituted one of the main obstacles to the implementation of the convention,736 and further that

[s]ome of Indonesia’s traditional values and religious principles constituted fundamental impediments to the implementation of the Convention. Indonesia should examine its traditional values in order to determine those that were core values and those that were the result of patriarchal or historical customs, separate from the real core values. She was sure that the basic core values of Indonesia were not in contradiction with human rights principles.737

This comment encapsulates the view of values underpinning the later observations of the committee more generally: that there is a “more real”, universal, shared core of values in states parties that are coextensive with human rights norms in international instruments, and that values in contradiction with such instruments are the results of external pressures in the shape of patriarchal or historical customs. The nature of this core of values and the scope of values that have been derived from external forces varies according to the state under review, but the basic dichotomy of a core influenced and corrupted by external forces prevails (see below). In its concluding observations to Indonesia, the committee suggested that the state party take account of the committee’s remarks on religious and cultural values,738 and recommended that the government should take immediate steps to eradicate the practice of polygamy and change other discriminatory laws.739

A more substantial indication of the precise nature of the core of values referred to in the review of Indonesia became apparent at the examination of Azerbaijan, during the same session in 1998. Several committee members expressed their enthusiasm for the secular nature of the Azerbaijani constitution, which ensured the separation of the state from religion.740 In the concluding observations, however, the committee expressed its concern with the de facto discrimination experienced by women in the state party, despite the fact that it should be “relatively easy” to implement the provisions of the convention due to the secularity of the state, necessitating governmental commitment to “eliminate deeply patriarchal attitudes”.741 During the same session, similar stress was put on the separation of the state from religious influences to the Dominican Republic, which was asked to “take steps to ensure the de facto separation of the secular and religious spheres, with a view to ensuring the full implementation of the Convention” (see above).742

During the 1999 sessions of the committee, the relation between state power and religious practices was approached in a slightly different direction by the committee during the review of Algeria, where the “constant citing of religious principles and cultural specificities” by the state delegation were dismissed, and Algerian authorities asked to take measures to assure that “religious and cultural patterns” did not inhibit the position of women in society.743 During the review, the Algerian delegation was assured by members of the committee that although the state religion of Islam was a religion of tolerance, the Koran should be reinterpreted according to the circumstances,744 and that the state had a responsibility to show that Islam could be adapted to take into account women’s rights,745 echoing the observations issued by the committee on the influence of religious laws. During the same session, the committee reviewed the report submitted by Nepal, observing that numerous traditions and practices detrimental to women and girls

[s]uch as child marriage, dowry, polygamy, deuki (a tradition of dedicating girls to a god or goddess), who become “temple prostitutes”, which persists, despite the prohibition of the practice by the Children’s Act) badi (the ethnic practice of forcing young girls to become prostitutes) and discriminatory practices that derive from the caste system are still prevalent.746

According to the concluding observations, these practices and attitudes, should be eliminated through the adoption of policies, programs and public awareness campaigns.747

Reviewing Pakistan in 2007, the committee reiterated its view of a universal core of values threatened by external, corruptive forces, but this time as a struggle within a singular religious tradition. During the meeting with the state party, the committee observed that problems with sexual stereotypes were common in Islamic societies, questioning the delegation whether Pakistan had advocates seeking to disseminate “the real tenets of Islam with regard to the role of women”.748 These views were carried over to the concluding observations, where the committee expressed its concern with prevailing trends of fundamentalism, intimidation and violence in the name of religion, urging the state party to take prompt action to counterinfluence “the misinterpretation of Islam” among non-State actors undermining women’s rights.749

In the early 2000s, the committee added another nexus between a universal core of values, and doctrines and practices that threatened such values: in consecutive concluding observations to The Democratic Republic of Congo,750 Burkina Faso751 and Guinea,752 the committee localized the origins of practices threatening human rights primarily in rural areas, where “customs and beliefs are most broadly accepted and followed”.753 While the committee recommended the usual mixture of legal and policy measures to eradicate such practices, it also added a new dimension to its concluding observations by suggesting that state authorities in Burkina Faso should cooperate with numerous social actors, including religious leaders, to “encourage a change in people’s way of thinking and accelerate the process of the emancipation of women through law reform, information, education and communications”.754 This recommendation inaugurated the third tier of the approaches developed by the committee when faced by the influence of religious doctrines and practices: the engagement of religious leaders and institutions in society.

From the early 2000s and onwards, the committee has gradually expanded its recommendations on legal and policy measures to regularly include such engagement and outreach to religious leaders. The 2000s was a transitional period where the committee oscillated between different approaches, recommending a combination of legal and policy measures to eliminate traditional practices and stereotypes in Zambia,755 The Republic of Congo,756 Nepal,757 Cambodia,758 Togo759 and Ghana.760 Parallel to these observations the committee included recommendations to engage religious leaders in these efforts in its concluding observations to Nigeria,761 Malta,762 Uzbekistan763 and The Philippines.764

In 2007, a virtual tipping point can be identified, as observations recommending engagement with religious leaders became a regular feature whenever the committee engaged the influence of religious doctrines and practices on the implementation of the convention. These recommendations frame the role of religious leaders in this process as vital and comprehensive: In the concluding observations to Tajikistan in 2007, the committee requested that religious leaders should be addressed in order to change the widely accepted subordination of women and the stereotypical roles applied to both sexes, but also “targeted” in campaigns to modify existing gender-role stereotypes and strategies to prevent unregistered religious unions.765 Other states have been asked to eliminate negative cultural practices and stereotypes “in collaboration with” religious leaders;766 to prevent harmful traditional practices “with the support of”,767 or “involving” religious leaders;768 or to “encourage religious authorities to promote positive images of women and the equal status and responsibilities of women and men in society”.769 In other settings, religious leaders are viewed as recipients of knowledge, about the convention,770 of training about gender equality more generally,771 or about the health risk of harmful practices for women.772

Taken together, these observations suggest an ambiguous role for religious leaders, who can be of assistance on some issues, but seem to constitute obstacles on others. While observations tend to suggest the involvement of religious leaders on several issues, the most frequent ground for suggesting the engagement of religious leaders is the measures proposed by the committee to change stereotypes and cultural attitudes that are not conducive to gender equality, both of which are frequently connected to both article 2(f) and 5(a) by the committee.773 These suggestions are commonly localized early in the concluding observations, indicating their importance to the committee,774 but are often not directed towards specific practices. Rather, addressed to elusive and widely encompassing topics like “attitudes” and “ideologies”, these suggestions relate to the structural level of state implementation of the convention.

One particularly controversial issue that has generated a substantial number of recommendations to involve religious leaders is the continued practice of female genital mutilation (FGM) in numerous states.775 Recommendations on this topic seemingly revert to the view of the committee of a core set of values that is coextensive with human rights, and its continued corruption through admixture with other practices, originating in surrounding traditions, customs and culture. The committee has been adamant that FGM “has no basis in religion”,776 and that the primary task of states in the eradication of this practice is to address the “underlying cultural justifications” of FGM in collaboration with religious leaders.777 These views seem to suggest that the primary task of religious leaders in the battle against FGM is to denounce the practice, clarify its non-religious nature, and assist in its decoupling from a shared core of values.

The importance of this distinction was evident in the review of Indonesia in 2007, as the committee requested information about actions taken by the state party to address constraints to the implementation of the convention represented by “sociocultural attitudes and the misinterpretation of religious teachings”,778 pointed out in the previous observations of the committee (see above). During the session, representatives of the state party claimed that FGM was an Egyptian practice, highlighting the distinction between Muslim and customary practices.779 One committee member observed that FGM was still prevalent in Islamic areas, despite the position of the Ministry of Health on the issue,780 while another member confirmed the view of the state party, as she pointed out that “female genital mutilation was not an Islamic custom, but rather an African one: a clear fatwa had been issued specifying that the sharia prohibited the custom as a violation of human rights”.781

In its concluding observations, the committee suggested public awareness-raising campaigns to change the cultural perceptions connected with FGM, a “practice (…) that has no basis in religion”.782 In the consecutive review of Indonesia in 2012, the committee expanded on this critique, advising Indonesian authorities to raise awareness, sensitize and collaborate with religious leaders and religious groups to eradicate FGM, and to “encourage those groups to engage in comparative studies with other regions and/or countries which do not have this practice”,783 echoing the views of the committee on the need to learn from other states in its practice on Islamic religious law over the same period of time (see above)

Reviewing Guinea, on the other hand, the committee was faced by a state delegation whose members openly disagreed on the correlation between FGM and religion, with three members observing a link between Islam and the practice,784 and a fourth member refusing such a link, pointing to the prevalence of FGM also in non-Muslim areas of the country,785 a position supported by one member of the committee, with reference to the lack of FGM in her Muslim majority home country, Bangladesh.786 Another member of the committee described FGM as a barbaric practice that has nothing to do with Islam, but was introduced by a British gynaecologist in the nineteenth century as a means of neutralizing the perceived threat posed by women’s sexuality and making women more compliant.787 In its concluding observations, the committee amalgamated these views to observe the “entrenched cultural underpinnings” of the practice, advising the state party to strengthen education and awareness-raising efforts with the support of religious leaders to eliminate FGM “and its underlying cultural and religious justifications”,788 indicating an instability in the relation between external customs and practices and a core of values, apparently settling for a compromise on the correlation of the practice with religion.

In their assessments of other states that have received similar recommendations on the need to involve religious leaders in the fight against FGM, committee members and state delegations have agreed emphatically on the non-religious nature of the practice, and its exclusively cultural justifications. During these reviews, state representatives have pointed to fatwas by Islamic scholars denouncing the practice,789 to FGM as an ancient tribal practice,790 to the lack of recognition of FGM in Islamic law,791 and to the encouragement of Christian and Muslim networks to make it clear that there were no religious justifications for the practice.792 Committee members, for their part, have stressed that FGM has nothing to do with religion,793 that the practice is not linked to any religion,794 that there can be no religious justification for the practice,795 and

noting that female genital mutilation was generally perceived as a religious obligation in Guinea-Bissau, [Ms. Rasekh] enquired about the steps taken by the Government to reverse that belief. She would also like to know if any religious groups were working to spread awareness that such practices were not an obligation under any religion.796

Taken together, these views indicate a complete dismissal of religious justifications for female genital mutilation, even in cases where such practices are perceived by the population as a religious obligation. In this particular context, religious doctrines and practices, and religious leaders who direct their authoritative interpretation, are generally viewed as valuable allies in the fight against FGM, whose sole origin can be found in ancient customs and patriarchal ideologies external to religion.



6.7 Summary

The monitoring practice of the committee from 1993 to 2013 on the influence of religion on the implementation of the provisions of CEDAW plays out in the space between the different models of religion recognized in its general recommendations: On the one hand, religious legal rules, doctrines and practices are viewed as significant components in patriarchal systems that subjugate and discriminate against women, and should therefore be reformed, harmonized or eradicated. On the other hand, there is a growing recognition that the legal rules, doctrines and practices developed and maintained by religious leaders and institutions play decisive roles in numerous societies around the world, to the extent that their complete exclusion from the implementation of human rights is impractical or maybe even impossible.

By emphasizing the shifting role of religion in the protection of women’s rights, the CEDAW committee has adhered closely to the pragmatic approaches to religion dominant among actors at the second UN, working from a pretended “outside”. Examining state reports on the implementation of CEDAW, the committee has repeatedly addressed the material consequences for its convention caused by the social and cultural influence of religion, either in its doctrinary, legal or organizational form. However, by also emphasizing the “intermingling” of religious and secular spheres of society as a challenge to treaty implementation in its own right, the committee has drawn upon more ad hoc, contextually determined approaches to religion more commonly associated with the third UN.

The practice of the committee illustrates the complexities of resolving the paradox between these different approaches: Although the general recommendations of the committee emphasize the “intersectionality” of different causes for discrimination and do not seem to distinguish sharply between the influence of religion and surrounding concepts like culture and customs, the observations of the committee have been consistently engaged in the separation of religion from other influences on the implementation of its provisions: Religious laws, in particular Islamic laws, have generally been treated in isolation and kept apart from the role of customary legal rules; religion has been dissociated from harmful traditional practices, which have been attributed to external forces like tradition, culture or patriarchal ideology; and the committee has been adamant that the separation of religion from state power is necessary for the implementation of its provisions. Singling out the social role of religion in this way, the committee has gone in the opposite direction of the Human Rights Committee, which tends to avoid differentiating religion unless it is legally required to do so.

In these separations, committee members have generally been careful to avoid the suggestion that religious legal rules, doctrines or practices should be eliminated or unilaterally reformed by state parties, as a narrow reading of the wording of articles 2(f) and 5(a) would seem to suggest. Rather, the committee, through its singling out of religion and its increasing calls for the involvement of religious communities and their leaders in the implementation of its provisions, apparently seeks to narrow the gap between its opposing views of religion as both detrimental and conducive to the protection of women’s human rights. By cultivating the isolation of religion from its surroundings as a particularly detrimental force in society, the committee has simultaneously opened up the space for religious leaders in harnessing and controlling these forces, in order to improve the conditions for the implementation of the provisions of CEDAW.

The singling out of religion in the practice of the committee raises important questions concerning the hierarchy of influences on the implementation of the provisions of CEDAW: Whereas states with legal systems explicitly derived from the Islamic Sharia are asked to seek inspiration from comparative jurisprudence and to reform their legal frameworks in cooperation with religious communities and their leaders, states with more informal, “Mohammedan” legal systems or with Jewish law, have been asked to “eliminate” or “secularize” their provisions, indicating a less favorable view of the possibility of reforming these legal systems. Additionally, the singling out of religion from other influences on the implementation of the provisions of CEDAW may serve to exacerbate the “demonization of culture” (Merry 2003a) in the practice of the committee. By distancing religion from harmful traditional practices like female genital mutilation, however, the committee simultaneously blames such procedures on other social forces, like traditions, culture and customs.




7 The Committee on the Rights of the Child

7.1 Introduction

The adoption of the Convention on the Rights of the Child in 1989 inaugurated a new era in UN treaty monitoring. The adoption of the CRC moved children from their former role as subsidiaries of their parents to legally recognized individuals (Hammarberg 1990: 99). Initially scheduled for adoption during the 1979 International Year of the Child as an expanded version of the non-binding Declaration of the Rights of the Child (1959),797 the draft descended into the conventional gridlock of human rights treaty drafting, only to emerge in its present form decades later. The resulting instrument broke completely with the paternalistic approach of the declaration, for reasons that are not entirely clear, although the composition of the draft working group and the contributions of several NGOs probably played a decisive role (Cohen 1990: 142).

The Committee on the Rights of the Child is created and structured in articles 42–45 of the CRC, with 18 independent experts scheduled to meet for three weeks every year and to receive periodic reports from states parties every fifth year after their initial report. The committee is competent to make suggestions and general recommendations. Unique among the treaty bodies, the committee is mandated to ask for additional information if required, and to engage in extensive dialogue with United Nations agencies on their topics of specialization.798 The committee was also the first to adopt the practice of issuing concluding observations following every reporting cycle from the beginning of its work, and the first to be expressly allowed to consider information from other sources than governments.799

Although the CRC is a single-issue convention dedicated to a specific category of rights holders, the articles contained in the instrument bear closer resemblance to the structure of the International Bill of Rights (IBR)800 than to the other thematically oriented treaties on racial discrimination and discrimination of women, featuring numerous provisions on religion. In the preamble801 and article 2,802 the CRC reiterates the catalogue of prohibited grounds for discrimination in the IBR, and then expands the list to also include ethnicity and disability. In article 29,803 the convention regulates the purpose of education, covering the equality of the sexes, ethnicity and friendship among religious groups and peoples of indigenous origins. Article 30804 duplicates article 27 of the ICCPR on the rights of minorities to exercise their religion to the child-centered context of the CRC with only minor changes.

In article 14,805 the novelty of the CRC approach to child rights stands out in particular: Whereas former treaties subsumed a child’s religion under the rights of their parents, the CRC creates individual religious rights for children. Using the ICCPR article 18 as a point of departure, article 14(1) of the CRC obliges states parties to respect the right of the child to freedom of thought, conscience and religion. The principle of parental rights and responsibilities to provide guidance and direction in the exercise of rights in a manner consistent with the evolving capacities of the child, included in the treaty as a stand-alone provision in article 5, is also included in article 14(2), emphasizing the importance of the evolving capacities approach to the freedom of religion or belief. Along with the principle of the best interest of the child, launched in article 3(1)806 and then repeatedly mentioned, the evolving capacities concept was one of the most significant innovations of the CRC. Although a clarification of the permissible range of manifestations of this right are absent, acceptable limitations listed in 14(3) are identical to the ICCPR article 18(3).


7.2 General Comments

Starting in 2001, the committee monitoring the CRC has issued 21 general comments, and is alone among the treaty bodies in publishing only theme-based comments. Religion has four different modalities in the GCs issued by the CRC: First, the importance of religion as a prohibited ground of discrimination in article 2 of the convention is repeatedly mentioned, with respect to HIV/AIDS and the rights of the child,807 the rights of children with disabilities,808 the rights of children in juvenile justice,809 and the rights of the child to rest, leisure, play, recreational activities, cultural life and the arts.810 According to the general comment issued by the committee on article 29, education is one of the primary means to fight discrimination, as it should “overcome the boundaries of religion, nation and culture built across many parts of the world”. The transgression of such boundaries should be made possible by employing a “balanced approach” to education based on dialogue and respect for difference, despite the potential tension between subparagraph 1(c) on the respect for the cultural identity of the child, and subparagraph 1(d), on the promotion of friendship and tolerance among all peoples.811

Second, the role of religious leaders in assisting the implementation of the convention is repeatedly emphasized,812 safeguarding the school environment813 and engaging in the fight against HIV/AIDS.814 Third, in the comment on the right of the child to freedom from all forms of violence, prohibiting corporal punishment of children on religious grounds is firmly placed within the acceptable limitations of the right to freedom of religion or belief in ICCPR article 18, confirming the general prohibition against exercising one fundamental right to the detriment of another.815

Fourth, in the extensive comment on the key concept of the best interest of the child as a primary consideration,816 the committee observes that the best interest principle is both a substantive right, an interpretative legal principle and a rule of procedure, to secure the child’s “holistic physical, psychological, moral and spiritual integrity (…) and to promote his or her human dignity”. As a vital component of the child’s identity, its “ethnic, religious, cultural and linguistic background” should always be taken into account in the consideration of a foster home or placement, adoption or separation from the family. However, such a background may only be preserved if it does not conflict with any of the provisions of the CRC.


7.3 Individual Complaints

The CRC was furnished with an Optional Protocol on an individual communications procedure in 2011 through resolution 66/138 of the UN General Assembly. The Protocol entered into force in 2014, and the committee has presently (2016) only reviewed one submission, which it found inadmissible.817


7.4 Reporting Guidelines

The CRC reporting guidelines818 provide for the same general requirements as the other committees, but additionally request that states refer to how earlier recommendations from the committee have been met. Rather than article-specific guidelines, the committee requests different kinds of information from the various rights clusters covered by the convention.819 The guidelines request information on the participation of religious groups in drafting state reports, and ask states to include relevant statistical data and information disaggregated on religion.820 For participation in the CRC process, Child Rights Connect821 has published a guide to the reporting mechanism (CRC 2014) that is more concerned with the style and format of NGO reporting than substantial issues, providing no rights-specific guidelines for the submission of reports.


7.5 The Religion of the CRC

To the committee monitoring the CRC, religion does not necessarily originate in “the citadel of the mind” of the ICCPR, but is an inherently multidimensional concept that influences the implementation of the CRC in numerous ways. Like the HRC, the committee is obliged to recognize religion as a protected form of belief, as spelled out in article 14 of the CRC; however, the only general comment on the issue is more concerned with the potential for violence against children emanating from manifestations of religion or belief, rather than the protection of such beliefs (see above). As such, the committee has nowhere near the same kind of commitment to article 14 of the CRC as the HRC has to article 18 of the ICCPR.

Hence, the identity dimension of religion, which has also been emphasized by CERD, seems considerably more important than the freedom of belief, as the committee has warned frequently against discrimination on religious grounds, particularly concerning children from vulnerable groups. In addition to the belief and identity dimensions to religion, however, the committee has also paid particular attention to the potential social influence of religion, particularly as it is wielded by religious leaders, whose engagement has been a key concern to the committee from the very beginning.


7.6 Approaches to Religion in the Monitoring Practice of the CRC, 1993–2013

7.6.1 Minorities

The legal framework on discrimination and the rights of minorities in the CRC closely resembles that of the International Covenant on Civil and Political Rights (ICCPR): article 2 prohibits discrimination in the enjoyment of the rights set out in the convention,822 and article 30 protects the rights of children who belong to ethnic, linguistic, religious or indigenous minorities to enjoy his or her culture, to profess and practice his or her religion, or to use his or her language.823 While the CRC lacks a parallel to article 26 of the ICCPR on equality before the law, both articles 2 and 30 are broader in scope than their ICCPR parallels,824 offering additional criteria for protection, including the rights of indigenous children.825

The Committee on the Rights of the Child issued a general comment on its interpretation of the rights of indigenous children in 2009, where it linked article 30 directly to the protection offered in article 27 of the ICCPR, but expanded the scope of this article with its particular emphasis on the recognition of the collective traditions and values in indigenous cultures.826 It also established the principle of self-identification as indigenous as a fundamental criterion for their identification regardless of their recognition in law, and referred to the general principle of non-discrimination in the enjoyment of the other rights in the convention as a moderator on the implementation of article 30.827

In its monitoring practice, the committee has consistently been more concerned with the rights of children who belong to religious minorities than with the general prohibition against discrimination and the rights of indigenous children. The committee first commented on the rights of religious minority children during its reviews of The Federal Republic of Yugoslavia (FRY)828 and Croatia in 1996. The review of the FRY was conducted without the presence of a state delegation, and the committee issued a set of concluding observations following the review where it expressed its concern with the treatment of the Muslim minority in Sandjak, where numerous human rights violations had occurred “with impunity”. The committee also expressed its concern with the incitement to hatred against ethnic and religious groups broadcast by certain mass media.829

Reviewing China, the committee addressed the controversy surrounding the recognition of the spiritual leader Panchen Lama (see also chapter 4.6.1) and its compatibility with article 14.830 The Chinese delegation explained that the State council had made a decision concerning the funeral and reincarnation of the tenth Panchen Lama, following the passage of the ninth Panchen Lama in 1989, stressing that his government respected the religious beliefs and sentiments of the broad mass of believers in Tibet. This procedure was part of the Chinese rule in Tibet, which stretched back to the 13th century and had been reinstated in 1959 in order to abolish the system of serfdom operated by the Dalai Lama, a system that was “even more cruel than that existing during the Middle Ages in Europe and the slavery system in the United States”.831 Several members of the committee questioned the delegation on the whereabouts and situation of the Panchen Lama,832 and the delegation replied that he was under government protection with his parents since separatists were seeking to kidnap him.833

In its concluding observations, the committee refrained from explicit reference to the Panchen Lama and his rights under article 14, focusing instead on the right to freedom of religion for children belonging to minorities under article 30, expressing its deep concern with violations of the human rights of the Tibetan minority. According to the committee, “[s]tate intervention in religious principles and procedures seems to be most unfortunate for the whole generation of boys and girls among the Tibetan population”.834 Following the review of the consecutive report by China in 2005, these concerns were expanded to cover the Uighur and Hui minorities, but framed as violations under article 2 on non-discrimination and article 14 on the freedom of religion or belief,835 and further expanded in the concluding observations following the 2013 review of China, where the committee expressed its concerns with the self-immolations among youth from religious minorities in Tibet, and the torture and ill-treatment of children from certain religious and ethnic groups.836

Reviewing Myanmar, the committee questioned the state party on the preventive measures taken to protect children belonging to ethnic and religious minorities from discrimination.837 During the meeting the state delegation explained the interrelationship of religion and the responsibility for the development of children in Myanmar:

In the culture of Myanmar, parents bore primary responsibility for the development of children. Monks and teachers were considered as moral and ethical models, and there was no discrimination between sons and daughters, both being referred to frequently as “precious jewels”. The people of Myanmar were deeply religious, and religion placed on parents a duty to restrain children from vice, exhort them to virtue, train them for a profession, provide for a suitable marriage and hand over an inheritance at the appropriate time.838

Stressing that there was no religious discrimination in Myanmar, the delegation asserted that the freedom of worship was completely unrestricted.839 Following the review, the committee issued concluding observations that were critical of the protection of religious minorities in Myanmar, which was marked by lacking legislation and implementation of the principle of non-discrimination of religious minorities, including the practice of noting religious affiliation on identity cards.840 These concerns were reiterated and expanded to cover the situation of indigenous minorities in Rakhine state following the 2004 review of Myanmar,841 and expanded further still to cover the predominance of Buddhism in the education and recruitment of children from religious minorities to participate in armed conflict following the 2012 review of the state party.842

Taken together, the approach of the CRC committee to religious discrimination and the rights of religious minorities expressed in the reviews of the FRY, Croatia, China and Myanmar in the middle of the 1990s reflects the main directions in the practice adopted by the committee up to the present, split between observations that relate to de jure discrimination hardwired into the legal framework and de facto discrimination experienced by religious minorities or indigenous groups. Unlike the HRC, the CRC committee has only rarely been faced with states claiming to have no minorities or to favor some minorities over others, for historical or other reasons (see chapter 5.6.2).

Among these issues, by far the most prevalent are the observations issued on de facto religious discrimination, whereby members of minority religious communities experience different forms of treatment that violate provisions of the CRC. Observations of this kind have been issued to numerous countries from 2000 to 2013,843 and span from the concern expressed by the committee with discriminatory attitudes and xenophobia experienced by children who belong to religious minorities in Luxembourg,844 to the widespread poverty, lack of birth registration and the effects of armed conflicts on religious minority children in The Philippines.845 Rights violations suffered by religious minority children include failure to provide access to and adequate content of education,846 inheritance and property,847 social services,848 food, health care and survival,849 as well as “societal”850 and social and political discrimination.851 Additionally, the committee has expressed its concern with discrimination against religious minority children more generally.852

In these observations, the committee has generally referred states to article 2 of the CRC, securing that children belonging to religious minorities are covered by the erstwhile provisions of the convention. Only on rare occasions has the committee encountered and commented on the rights of minority children to profess and practice their own religion in line with article 30, or discrimination in the enjoyment of article 14 on the freedom of religion or belief: In observations issued to South Africa in 2000,853 Indonesia in 2004854 and Bhutan in 2008,855 the committee called upon the state parties to ensure the religious rights of minority groups, but without invoking article 30. Following the review of Uzbekistan in 2013, the committee observed that, despite the constitutional protection of the freedom of religion or belief, unregistered religious activities, “which are frequently those of minorities” were subject to criminal and/or administrative sanctions, suggesting that the state party must ensure the rights of all children to the freedom of religion or belief.856

Observations where the committee has identified de jure discrimination caused by legislative scope differ from observations on de facto discrimination because they address legislation approved and enforced by the states under review. Hence, whereas issues of “actual” discrimination generally indicate incomplete implementation of the convention, legal discrimination signals the active dismissal of the convention by the state party, including legal provisions which are either lacking, are discriminatory in scope, or have discriminatory effects. Reviewing Iran in 2000, the committee included several questions in its list of issues concerning the legal protection offered children from religious minorities in the state party, addressing both their rights to non-discrimination under article 2 of the CRC and their integration into society under article 30.857

During the meeting with the state party, the Iranian delegation explained that numerous ethnic and religious minorities had always lived in harmony in Iran, and members of the four constitutionally recognized religions were overrepresented in Parliament, whereas the government was taking steps to strengthen the rights of all minorities, including those without constitutional protection.858 Following a question on the status of children from religious minorities, the state delegation stressed that the situation of non-recognized religions and beliefs, such as the Baha’i, had improved with the adoption of new legislation.859

Despite this assurance, the committee expressed its concerns with the restrictions on the freedom of religion or belief and the related discriminatory treatment of the Baha’i minority in its concluding observations, where it also referred to the 1981 declaration, general comment no. 22 of the HRC and recent reviews of the state party conducted by the Committee on Economic, Social and Cultural Rights (CESCR) and the Special Rapporteur on the question of religious intolerance.860 Revisiting Iran in 2005, several members of the committee repeated their concern with the treatment of children belonging to the Baha’i minority,861 concerns that were promptly dismissed by the state delegation,862 but reiterated in the concluding observations issued by the committee following the review.863 Similar concerns with de jure restrictions on the freedom of religion of children from religious minorities were expressed in the concluding observations issued by the committee following the review of Algeria in 2012.864

Reviewing France in 2004, a member of the committee expressed his surprise that the best interests of the child had not been part of the recent debate on the ban on the wearing of religious symbols in schools.865 Another member questioned whether the communities affected by such a ban had been consulted, and whether the state party had considered its potential for inspiring extremism,866 while a third member questioned the role of such a ban in estranging youth from disadvantaged backgrounds and its compatibility with article 14 of the CRC on the rights of children to freedom of religion or belief.867

Responding to these questions, a member of the state delegation explained that the recently adopted legislation was intended to provide a uniform application of the principle of laïcité, based on the principle of respect for the freedom of conscience, and the affirmation of shared values underlying national unity beyond specific religious affiliations.868 Committee members, not satisfied with this explanation, followed suit with additional questions, linking the ban on religious symbols to the provisions of article 29 of the CRC on the access to education,869 questioning government engagement with Muslim girls who dropped out of public schools because their parents did not allow them to remove their headscarves.870 In its concluding observations, the committee reiterated its concerns with the discriminatory effects of the legislation:

The Committee notes that the Constitution provides for freedom of religion and that the law of 1905 on the separation of church and State prohibits discrimination on the basis of faith. The Committee equally recognizes the importance the State party accords to secular public schools. However, in the light of articles 14 and 29 of the Convention, the Committee is concerned by the alleged rise in discrimination, including that based on religion. The Committee is also concerned that the new legislation (Law No. 2004–228 of 15 March 2004) on wearing religious symbols and clothing in public schools may be counterproductive, by neglecting the principle of the best interests of the child and the right of the child to access to education, and not achieve the expected results. The Committee welcomes that the provisions of the legislation will be subject to an evaluation one year after its entry into force.871

In its recommendations, the committee particularly stressed the implementation and ramifications of the legislation on the rights of children, urging the state party to use the enjoyment of children’s rights as enshrined in the convention as a “crucial criteria” in the evaluation of the law.872

Prior to the 2009 review of France, the committee questioned the state party on the number of children expelled and reinstated in school for ostensibly signaling their religious affiliation in a “conspicuous” manner,873 to which the state party provided comprehensive statistics of cases raised under the act, dropping dramatically from the year of its implementation to the following school year, demonstrating that the principles of the act had been “broadly accepted by pupils and their families”.874 The issue was not addressed in full during the meeting with the state party, but in its concluding observations, the committee expressed concern with the compatibility of the ban on religious symbols in schools with article 14 of the CRC and endorsed the recent criticism expressed to French authorities on this issue during its reviews before the CEDAW committee and the HRC (see above).875 Similar dismissals of proposed bans on religious apparel have been issued in concluding observations to Tunisia,876 Germany877 and Azerbaijan,878 albeit drawing on different provisions of the convention: whereas the committee reviewed the issue in Tunisia solely from the perspective of article 14, the assessments of Germany and Azerbaijan were additionally considered to violate articles 29 on the content of education, and article 28 on the access to education, respectively.

Taken together, the practice of the CRC committee on religious discrimination and religious minorities affirms its overall view of religion as primarily a matter of identity, as the majority of its concluding observations have been issued to states where children experience a range of different forms of de facto discrimination due to their membership in a religious group or minority. In these observations, which have mostly been issued to Asian and African states, children are more or less subsumed into their group affiliations, as the committee has paid little or no attention to the specific needs of children themselves. This approach is markedly different from the more child-centered views of the committee on religious organizations in education, where the concrete, practical effects on children have been consistently emphasized by the committee (see below).

In these observations, the freedom of religion or belief is only intermittently raised by the committee. However, when faced by de jure discrimination like bans on religious headgear, the committee has more readily framed differential treatment of children on the basis of their religion as a potential violation of article 14, albeit mostly in conjunction with a concern with the access to education under article 28. Despite its general comment on the topic, the committee has been reluctant to interpret discrimination as relevant to article 30 on the rights of minority children, relying instead on articles 2, 28 and 29, and to a lesser extent on article 14. Taken together, these omissions suggest that the committee has yet to develop a practice on the specific rights of minority children who are subject to religious discrimination.


7.6.2 Organizations

Approaching the role of religious organizations, the CRC committee has drawn on its general approach to the legal concept of religion as primarily an issue concerning the identity of the child, and as a powerful social force that shapes the conditions for the implementation of human rights. The overarching emphasis of the committee in its observations on religious organizations is on harmony and reconciliation between different religious identities and groups in society, primarily in the provision and content of education. While the committee has largely ignored the topic of recognition and registration of religious institutions and organizations in its practice from 1993 to 2013,879 it has issued numerous concluding observations on the role of religious organizations in education.

The approach of the committee to the role of religious organizations in education can be subdivided into two broad categories, corresponding to the difference between article 28, on the access to education, and article 29, on the content of education: First, the committee has extensively engaged states on the role of religious institutions as providers of education, either in concert with public school systems, or in parallel education systems. Second, the committee has repeatedly expressed its concerns with the content of education, in particular the necessity of including “friendship among all peoples, ethnic, national and religious groups and persons of indigenous origin” as a primary purpose of education.

Although education has always been important to the committee (Langlaude 2007: 138), and was the subject of its very first general comment in 2001 (see chapter 7.2), the committee only rarely commented on the relation between religion and education during the 1990s. In these early observations, the committee did not develop any specific focus, shifting between considerations: Commenting on the potential for discrimination in compulsory religious education in Norway, the committee evaded the relation between such education and the relation between the state church and minority religious communities, although explicitly raised by a member of the state delegation during the meeting.880

Reviewing Senegal in 1995, members of the committee raised the issue of living conditions for children attending Koranic schools and were forced to beg in the streets, an issue that the state did not address sufficiently because such schools were allegedly exempt for religious reasons from the general ban on child begging, requesting more information on the status of such schools in Senegal.881 In its concluding observations, the committee expressed its serious worries with the living conditions of some students in Koranic schools, urging Senegalese authorities to pay special attention to their plight and to ensure an effective system to monitor their situation.882 Similar sentiments were expressed in the concluding observations issued after the review of Chad in 1999.883 In the review of the Holy See in 1995, the committee for the first time related the issue of religious education directly to article 29, urging the state party to include the spirit and philosophy of the convention in the curricula of Catholic schools worldwide.884 Likewise, during the reviews of Serbia and Lebanon in 1996, both were advised to incorporate article 29(1) (d) on the friendship between all peoples and religious groups as a primary purpose of education.885

Reviewing Myanmar in 1997, the committee requested more information on the practice whereby poor children were sent to Buddhist monasteries to receive education, questioning whether children from other religious backgrounds received religious education in monasteries.886 The state delegation explained that the primary purpose of a monastic education was to impart the teachings of Buddha to children,887 a reply that provoked the “particular concern” of the committee in its concluding observations, recommending that the state party should provide an alternative education choice for poor, non-Buddhist children.888 While the issue was ignored in the 2004 review of Myanmar, the committee expanded its concerns with the monastic educational institutions following the 2012 review, as the concluding observations advised the state party to establish mechanisms for receiving complaints, investigations and prosecutions for reports of physical abuse in institutions run by private and religious organizations.889

Taken together, these early observations indicate watchful skepticism towards the role of religious organizations in the provision of education, suggesting revisions of the curricula in Catholic schools, increased monitoring of the living conditions in Koranic schools, and the provision of non-Buddhist alternatives to monastic education. Throughout the 2000s, this skepticism towards the influence of religious institutions and organizations was reiterated repeatedly, in particular as it pertained to living conditions and abuse in Koranic schools: Reviewing Mali,890 the Comoros,891 Mauritania,892 Gambia,893 Niger,894 Pakistan,895 Burkina Faso896 and Algeria,897 the committee repeatedly expressed its concerns with the lacking monitoring of and intervention in the education and living conditions provided by Koranic schools. These concerns included the prevalence of corporal punishment, child labor, begging, sexual abuse, violence, military training and recruitment to armed conflicts, chaining, illegal detention and trafficking, violating numerous articles of the CRC. In order to handle these egregious human rights violations, the committee has generally suggested that state parties prosecute those responsible for the worst offences, and initiate administrative reforms that secure the control and follow-up of religious schools, including calls for the integration of such schools into the public education system. The committee has generally refrained from approaching Koranic schools from the perspective of non-discrimination and the rights of the child to freedom of religion or belief, concentrating on their compatibility with article 28 on the access to education, and the nature of disciplinary measures in such schools.

Commenting on the influence of organizations from other religious traditions, the committee has approached the issue somewhat differently: First, reviewing Belize in 2005, members of the committee expressed their skepticism with an educational system in which the Catholic Church played an active role, empowered not only to decide the curriculum, but also to hire and fire teaching staff.898 In particular, one member expressed her concern with the role of the church in the expulsion and dismissal of pregnant students and teachers.899 Although the delegation from the state party expressed its commitment to develop “what was essentially a Church-based education system”, it also stressed the importance of maintaining good relations with the Church.900 In its concluding observations, the committee expressed its concern with the implementation of national policies and principles in education, including church-based schools. Additionally, it expressed its “grave concern” with the tendency to exclude pregnant students. In order to improve the situation, the committee advised the state party to improve its care for pregnant teenagers and young mothers and to “improve the quality of education”.901

Second, reviewing Ireland in 2006, the committee observed that 93 percent of Irish schools were Catholic denominational schools and questioned the delegation on what alternatives were available for religious minorities and non-religious families.902 The state delegation explained that the state would willingly support denominational schools founded by other religious communities, and that most new schools were multidenominational.903 In its concluding observations, the committee expressed its concern with the fact that non- or multidenominational schools in Ireland constituted less than 1 percent of primary education facilities, recommending the state party to promote the establishment of non- or multidenominational schools.904

Third, during its 2008 review of Bhutan, the committee questioned the delegation on the role of monasteries in caring for poor children; how many children lived in monasteries, whether it was voluntary, and who regulated the activities in the monasteries.905 The state delegation explained that the monastic school system catered to many children, but acknowledged that monasteries had not incorporated “modern thinking” on the rights of the child, and were too rigid, although some schools for Hindu children existed in the south of the country, offering education for children from that religious minority.906 In its concluding observations, the committee expressed its concern that corporal punishment was still widespread throughout the country, including monasteries, and that monasteries were the only providers of alternative care in the country.907

Finally, in concluding observations following the review of The Republic of Korea in 2012, the committee commended the state party for the discontinuation of compulsory religious education, but expressed its concern with restrictions on the freedom of religion of students enrolled in religious private schools that did not adequately facilitate “an atmosphere conducive to religious diversity”, in particular regarding different dietary requirements.908 Consequently, whereas Koranic schools seem to be accepted in principle by the committee as a necessary, albeit flawed, institution, the reviews of Belize, Ireland, Bhutan and the Republic of Korea indicates that education offered by other religious organizations raise concerns over the potential discrimination of children from religious minorities in education.

Parallel to its concerns with the living conditions in religious schools under article 28, the committee also stepped up its observations on article 29 in the wake of its general comment no. 1 on the purposes of education published in 2001 (see above). While Côte d’Ivoire,909 Bangladesh,910 Benin911 and Mauritania912 have received observations on the curricula in Koranic schools, most observations on this topic have been directed at the curricula maintained by states as the primary providers of public education. Starting with the review of India in 2000,913 the committee has issued concluding observations requesting states to include the purposes of education spelled out in article 29(1) (d) in their national curricula to Saudi Arabia,914 Oman,915 Bahrain,916 Belgium,917 Israel,918 Iceland,919 Libya,920 Syria,921 and Brunei.922 Whereas all these observations were issued between 2001 and 2003, the committee has only recommended this inclusion twice between 2003 and 2013, to Malaysia923 and Macedonia,924 signaling a diminishing interest in the issue.

In addition to these general calls for the inclusion of article 29(1) (d) as a primary purpose of education, the committee has issued critical observations to states where the tenets of a majority religion have influenced the contents or framework of education, affecting children’s rights to the freedom of religion or belief, in particular children belonging to religious minorities. Reviewing Poland in 2003, the committee observed that the Catholic Church had a great deal of influence, and asked whether Catholic children at state schools were given the opportunity of religious instructions while those of other religions were not.925 The committee expressed its worry that, while alternatives to religion classes in public schools were available in the state party, the authorities should do more to ensure the free choice of children between religious instruction and ethics.926

Similarly, during the review of Armenia in 2005, a committee member expressed his concerns with the agreement between the Armenian Apostolic Church and the state on the nature and content of religious education, an agreement he believed might be in violation of article 14.927 Receiving no answer, the committee issued concluding observations expressing their concern with the compulsory study of the history of the Apostolic Church,928 a concern that was reiterated in the concluding observations following the 2013 review of Armenia.929 Related concerns were raised in the concluding observations following the review of Italy in 2003 and 2011, as the committee commented the dominant role of Catholicism and the lacking educational alternatives for children from other religious traditions, advising the state party to ensure that religious instruction was “truly optional”.930 Similarly, Costa Rica received criticism from the committee following its 2005 review for the dominant role of Catholicism in the curriculum in public schools.931

Reviewing Cyprus in 2012, the committee considered the relationship between the dominance of the teachings of one religious group in education and the hostility between religious groups in society: Several members of the committee questioned the role of Greek Orthodoxy in religious education, requesting more information on the availability of religious education for children belonging to religious minorities.932 In its concluding observations, the committee observed that

(c) Religious education may be a factor of division and conflict among children in school and does not sufficiently contribute to a spirit of understanding, tolerance and friendship among all ethnic and religious groups as stipulated in article 29, paragraph 1 (d) of the Convention. (…) The Committee urges the State party to take measures to: (…) (c) Ensure that religious education is optional, taking into consideration the best interests of the child, and is conducted in a manner that contributes to a spirit of understanding, tolerance and friendship among all ethnic and religious groups as stipulated in article 29, paragraph 1 (d), of the Convention.933

Hence, according to the committee, the preference for one religious tradition in the curriculum issued by the Cypriot authorities could be divisive and create conflicts among schoolchildren, conflicts that could be alleviated by the verbatim introduction of article 29(1) (d) as a primary purpose of education.

Finally, following the examination of Kuwait in 2013, the committee expressed its concern with the requirement that no teachings of other religions were allowed during the time Sunni Islam was being taught, including in private Shiite schools. Additionally, the committee was particularly concerned with the derogatory language in textbooks, labeling students from other religions as “infidels”. The committee recommended Kuwait to ensure the full respect of children’s right to the freedom of religion or belief, in particular by allowing children in private religious schools to receive teaching in their religion if they wish.934

Taken together, the practice of the CRC committee on the interrelationship between religious organizations and education corresponds closely with the dominant concept of religion at the committee, conceptualizing religion primarily as a key part of children’s identity that should be considered in all decisions concerning the child, and secondarily as a powerful social force that decisively influences the rights of children. This is also encapsulated in the inherent tension identified by the committee in its general comment on article 29, between the consideration of the cultural identity of the child and the importance of promoting harmony between religious groups in subparagraphs c and d of article 29(1), respectively. The freedom of religion or belief has only occasionally been raised by the committee on this topic, even when states have actively allowed the dominance of schools promoting one majority religion.

The overarching concern in the practice of the committee on this topic has been the access to education for all children, a consideration that clearly trumps the related concern with the potential for discrimination inherent to the involvement of religious organizations in the content or conduct of education. Whereas the committee has been highly critical towards some of the living conditions, curricula and manners of discipline in religious educational institutions, it has consistently refrained from suggestions to disband or shut down religious educational establishments that cater to poor and disadvantaged children in order to protect their freedom of religion or belief.

Encountering dissatisfactory curricula, unequal opt-out opportunities or undue influence from religious organizations on the conduct of education in public schools, however, the committee has readily drawn upon its provisions on non-discrimination and the freedom of religion or belief, recommending the reform of curricula, religious education tailored for minorities, and the discontinuation of special treatment of majority religious organizations in education. Taken together, these observations seem to suggest that the committee views the role of religious organizations in education as a necessary ally in situations where states are unable to offer universal education and a potential enemy in situations where the organizations of majority religions influence education in public schools.


7.6.3 Religious Law

Much in the same vein as CEDAW, the CRC does not explicitly prohibit the recognition or application of religiously derived legal rules. Nevertheless, the committee has repeatedly been forced to consider the role of religious law in the implementation of the provisions of the convention. Initially, the comments published by the committee on this topic were directed at concrete legal measures that were found to be incompatible with the convention: Reviewing Jordan in 1994, the issue of religious law surfaced already in the list of issues sent by the committee to the state party, questioning the regulation of breastfeeding in the Personal Status Act,935 to which the state party replied that the code was primarily moral and didactic in nature, and was therefore characterized by “a sense of spiritual and physical harmony between the persons covered by its provisions and their Lord”.936 The issue was raised again in the review by committee members who inquired about the borderlines between Islamic law and other laws, particularly in cases that involved plaintiffs from different religions, and the risks of overlapping jurisdictions,937 but receiving no answer from the state delegation. In its concluding observations, the committee observed that different personal status regulations according to the child’s religion resulted in uncertainty and possibly discrimination, recommending the adoption of a new, common personal status act.938

Similar sentiments were expressed during the review of Sri Lanka in 1995, when the committee expressed its concern with the disparities in marriage regulations between the personal status laws of different religious communities.939 The issue of multiple marriage regimes for different religions was raised during the review by two committee members,940 and expanded to the Muslim prohibition of adoption in Sri Lanka.941 In its concluding observations, the committee suggested that the problem with differing legal rules in different religious communities should be amended by “standardizing the age of marriage in all communities”.942

Starting with the review of Bangladesh in 1997, the committee took a more active interest in the topic of religious law as such, requesting information on the efforts taken by the state party to “unify” religious and state laws, and the status of the convention in situations of conflict with national legislation in the list of issues.943 In a supplementary report, the state party confirmed that “Most children's lives are governed by family custom and religious law rather than by State law”,944 acknowledging the request by the committee for law reform:945 During the review, the issue of religious law was raised as committee members and state representatives largely agreed on the nature of the problem and the need for legal reform.946 Among these issues, only the topic of the power of customary and religious law over the lives of children was noted by the committee in its concluding observations,947 as one of the factors preventing the full implementation of the convention, although not followed up by a specific recommendation.

Reviewing India in 2000, the committee identified numerous points of contention between religious laws and the convention, singling out marriage, custody, the guardianship of infants and inheritance as particularly worrisome areas where “religion-based personal laws” perpetuated gender inequality.948 In its recommendations on how to deal with this issue, the committee suggested that Indian authorities combine legal reform with the mobilization of political, religious and community leaders, indicating a new recognition of the importance of engaging religious communities in order to achieve law reform,949 although this recognition was not reiterated in the concluding observations issued following the review of the consecutive report of India in 2004.950

Taken together, these early views of the committee seem to indicate a view of religious law as a potential obstacle that can primarily be overcome by legal reforms. While religious law in itself was not criticized as problematic, the borderlines between such legal orders and civil law, and the potential conflict between specific provisions of such laws and the convention, were frequently brought up by the committee. Parallel to the development of this view of religious law, however, the committee started engaging the role of customary law somewhat differently, pointing to the mere existence of the latter as problematic to the implementation of the convention. During the review of Zimbabwe in 1996, one committee member observed that customary law “applied only to traditional societies and thus represented a system based on race, which did not seem to be ideal”.951 While the committee also pointed out concrete contradictions between the age limit for marriages between customary and civil law,952 only the observation that a dual system of common and customary law created “additional difficulties” in the implementation of the convention, and impeded the efficient monitoring of its provisions found its way into the concluding observations.953

In the review of Nigeria later the same year, members of the committee inquired about the status of customary law within the hierarchy of the legal system,954 to which the state representative replied that different tribes had different customary laws, but that civil law would always prevail in cases of conflict.955 In the concluding observations, the state party was asked to take into account the compatibility of the system of customary law and regional and local laws with the articles of the Convention,956 suggesting a structural critique of legal pluralism as potentially damaging to the implementation of the convention in itself. Reviewing Ghana957 and Uganda958 in 1997, however, the committee gradually started becoming more concrete in its observations, pointing to specific problems inherent to customary legal provisions, notably the issue of marriage, indicating a less hostile view of parallel legal systems as a structural problem.

Reviewing the Comoros and Djibouti in 2000, the committee for the first time addressed the issue of triangular legal systems, where traditional, religious and state law existed side by side. In identical observations, both states were asked to

take all appropriate measures to complete the process of law review and, where appropriate, adopt or amend legislation so as to ensure the harmonization of applicable provisions of the different jurisdictions (traditional, Islamic and civil law), ensuring their conformity with the provisions and principles of the Convention.959

Hence, unlike earlier reviews, the committee did not see the coexistence of parallel legal systems to be problematic in and of itself. Similar sentiments were expressed in the reviews of Tanzania,960 Cameroon961 and Gambia.962 This conciliatory view was further expanded during the review of Lesotho in 2001: while the state party was questioned about the compatibility of civil and customary law,963 the concluding observations recommended the authorities to ensure that ongoing customary law practices are “in conformity with the Convention”,964 indicating a recognition of the continued presence of customary law in the state party, granted that its provisions were brought in line with the convention. Notably, however, unlike the review of India, neither of the recommendations to reform the different combinations of religious, customary and civil legal systems suggested the inclusion of the communities involved.

In the reviews of Niger and Burkina Faso in 2002, the committee returned to a structural critique of customary law as problematic in and of itself, observing that “the coexistence of customary law and statutory law impedes the implementation of the Convention in the State party, where traditional practices are not conducive to children’s rights”,965 advising the state parties to “take all the necessary steps to harmonize existing legislation and customary law with the Convention”.966 To Eritrea and Zambia in 2003, the committee emphasized the nexus between customary laws and practices and the best interests of the child in both states parties, advising a mixture of legal reform and outreach to community leaders to amend the situation.967

The practice of the committee on customary forms of law parallel to state law has gradually moved towards an emphasis on the relationship between such forms of law and the prevalence of traditional practices, and an awareness of the need to include religious and community leaders in order to harmonize legislation and prevent such practices. This general pattern has been repeated with minor variations in the concluding observations issued to Eritrea,968 Pakistan,969 Nepal,970 Nigeria971 and Madagascar.972 This practice suggests a view of customary laws as thoroughly embedded in the social fabric, intimately related to harmful practices, and primarily amenable through the collaboration with traditional, religious and community leaders.

Encountering more clearly “religious” laws, the committee has suggested a different way to handle potential violations of the provisions of the CRC: Reviewing Iran, Lebanon, The United Arab Emirates, Israel, Syria, India and Malaysia, the committee consistently found religious systems of law to be at odds with provisions of the convention, primarily in the field of marriage. In its recommendations, the committee has suggested that reforms of religious law should be conducted in cooperation with the communities in question;973 advised states to establish criteria to assess whether actions were in accordance with Islamic texts;974 to “[u]ndertake all possible measures to reconcile the interpretation of Islamic texts with fundamental human rights”;975 to reconcile the interpretation of religious laws with fundamental human rights,976 and, in the case of Malaysia,

The Committee recommends that the State party conduct an international comparative study on the implications of the dual legal system of civil law and Syariah law and, based on the results of this assessment, take necessary measures to reform this dual system with a view to removing inconsistencies between the two legal systems in order to create a more harmonious legal framework that could provide consistent solutions, for example, to family-law disputes between Muslims and non-Muslims.977

In addition to these specific recommendations concerning conflicts between concrete provisions of religious laws and the convention, the committee issued numerous observations early in the 2000s on the more general influence of particular interpretations of religion on the legal framework. In the reviews of Iran,978 Jordan,979 Djibouti,980 Egypt,981 Saudi Arabia,982 Qatar,983 Bahrain984 and The United Arab Emirates,985 the committee included the following, identical observation:

Noting the universal values of equality and tolerance inherent in Islam, the Committee observes that narrow interpretations of Islamic texts by authorities, particularly in areas relating to family law, are impeding the enjoyment of some human rights protected under the Convention.986

This paragraph summarizes the general view of religious laws held by the committee as a body of norms that essentially safeguard equality and tolerance, but have been distorted by the narrow interpretations offered by state authorities, in much the same way as the “core of values” identified by the committee monitoring CEDAW (see chapter 6.6.4). This view is markedly different from the observations of the committee on customary laws, which have been considered to be little more than slightly formalized rules for cultural, traditional and customary practices.

In its more recent practice, the committee has confirmed the gap between its attitude towards religious and customary laws, as it has returned to its former tendency to criticize customary legal systems structurally, pointing to the obstacle constituted by the continued application of customary law, advising Eritrea to promote awareness of legislation among involved communities;987 observing the practical challenges of the plural legal system in Mauritania,988 and the negative effects of the application of three different sources of law in Niger.989

Finally, in the reviews of Pakistan in 2009 and Sri Lanka in 2010, the committee issued its first observations on the nexus between religious laws and the freedom of religion or belief, observing that, in Pakistan, “freedom of religion is limited in practice” and that “citizens who are normally governed by secular law might sometimes be subject to sharia law”, suggesting that parents should be given the full duties and responsibilities to give guidance to their children in the exercise of religious freedom in a manner consistent with the evolving capabilities of the child.990 In this way, the committee for the first time established a relationship between religious and secular laws and the implementation of article 14 on the freedom of religion or belief of children.

Reviewing Sri Lanka in 2010, the committee asked the state party to provide information on efforts taken to prevent early and forced marriages among Muslims and other communities.991 The state party replied that the personal laws of Sri Lanka were the offshoots of “history, culture and the sacred beliefs of the people who are governed by such laws”. Accordingly, any reform effort would have to emanate from these communities themselves, in order to ensure compliance with “ICCPR norms”, to enable them to enjoy such rights in accordance with their religion and culture.992 During the interactive session, several members of the committee raised the issue of underage marriages in the Muslim community,993 and the efforts by the state party to reform its personal laws,994 imploring the state delegation to “impose its will” on the religious communities, rather than wait for customs to change gradually.995

Members of the state delegation responded that personal laws “could not be changed” because they had existed side by side with general laws for a long time,996 and although gradual changes had been achieved,997 general laws passed by the state “could not detract from special laws such as those derived from Muslim legislation”.998 In its concluding observations, the committee urged the state party to prohibit underage marriages and to conduct sensitization and education programs targeting religious leaders. Additionally, however, the committee reminded the state party of general comment no. 20 by the Human Rights Committee on gender equality, and reminded the state party that “freedom of religion may not be invoked to justify discrimination against girls and practices such as forced and early marriages”.999


7.6.4 The Impact of Religion

In much the same way as the CEDAW committee, the committee monitoring the CRC has engaged the impact of religion continuously since its inception in 1991. The CRC has multiple provisions regulating religion (see chapter 7.1), ranging from the right of the child to freedom of religion or belief (article 14) and the rights of children that belong to religious minorities (article 30), to the rights of children not to be discriminated against on religious grounds (article 2) and the necessity of considering children’s religious backgrounds in adoption and other forms of alternative care (article 20).1000 However, these provisions have only rarely been addressed by the committee in its concluding observations.

Despite its limited recommendations on provisions relating directly to religion, the committee has issued a considerable number of concluding observations that engage the role of religion as a social force, in line with its general view of religion as a vital component of children’s identity and a decisive social and institutional force that intersects with the convention as a whole. In particular, the committee has repeatedly recommended that states engage religious leaders and institutions in the dissemination and training of personnel working with children on the principles and provisions of the convention.

Advising states on the proper handling of rights abuses originating in religious practices and doctrines, the committee has followed the main divisions in the approach developed by the CEDAW committee, mixing advice on legal reform and policy measures with community outreach and awareness campaigns. The CRC committee, however, has more consistently acknowledged the decisive impact of religious practices to the protection of children’s rights, inviting the participation of religious leaders in the prevention of rights abuses and the dissemination of the convention from the early 1990s and onwards. Additionally, the committee has increasingly engaged the role of religious institutions and their treatment of children, as examined in some detail above.

The committee engaged the influence of religious doctrines and practices at its very first review session, held in January 1993. Examining the initial report of Sudan, committee members questioned the delegation on the issue of female circumcision,1001 to which the state delegation responded that it had been prohibited by law since 1948, but was still widely practiced in rural areas, although it “had nothing to do with religion”.1002 The members of the committee responded to this claim with curiosity, questioning the delegation on the role of religious leaders in the fight against the practice, and asking “whether the Koran mentioned female circumcision”,1003 to which the state delegation promptly responded that it did not.1004 Additionally, the committee questioned the delegation on the influence of religion on the access of NGOs to the country,1005 teaching in local languages,1006 legislation1007 and shop opening hours.1008 Of all these topics, only concerns with the issue of female genital mutilation and the recommendation to include religious and community leaders in eliminating this practice were raised in the concluding observations.1009

Following this early, broad engagement with religious and traditional doctrines and practices and the proper means of their discontinuation, the committee consistently favored a community-oriented approach throughout the 1990s, recommending the gradually increased inclusion of religious and community leaders in issues like the elimination of harmful practices, the dissemination of the principles of the convention, and the establishment of national machineries for its implementation to Pakistan,1010 Burkina Faso,1011 Madagascar1012 and Senegal.1013

Reviewing the Holy See1014 in 1995, the committee returned to a broad-based assessment of the impact of religious doctrines and practices on the implementation of the convention. Recognizing the unique characteristics of the state party, the committee questioned the delegation extensively on its reservations,1015 the jurisdiction of the Holy See over children attending Catholic institutions outside the state party,1016 and its emphasis on the parental freedom of religion or belief at the expense of the rights of children.1017 Responding to the questions, the delegation acknowledged that although there were no children under the formal jurisdiction of the Holy See, the state party had decided to ratify the convention due to its “moral jurisdiction” over the religious education of children arising from its role as principal educator of Catholic teachers.1018 Elaborating on the specifics of this jurisdiction, members of the delegation explained that, while individual states managed institutions, they depended on the Holy See for doctrinal and moral principles.1019

In the ensuing discussion, committee members openly disagreed on the nature of the obligations resting on the Holy See, as one member observed that the state party had an illegitimate power over other states parties, and wondered if the state party should rather have observer status,1020 while another member suggested that the committee should take the unique opportunity to address the worldwide Catholic Church, which had contributed greatly to the protection of the rights of children.1021 Overall, most members supported the latter position, encouraging the state delegation to utilize its moral jurisdiction to disseminate the principles of the convention.1022 While several critical questions were raised concerning the dismissal of contraception by the state party,1023 only the suggestion to wield its moral influence was carried over to the concluding observations:

In view of the moral influence wielded by the Holy See and the national Catholic churches, the Committee recommends that efforts for the promotion and protection of the rights provided for in the Convention be pursued and strengthened. In that regard, the Committee wishes to underline the importance of wide dissemination of the principles of the Convention and its translation into languages spoken throughout the world, and recommends to the State party to continue to play an active role to that end.1024

Entirely evading the numerous violations of the convention based on religious doctrines and practices identified in the state party during the review, the committee focused on the potentially positive effects of the unique status of the Holy See as the head of the worldwide Catholic Church for the dissemination of the convention.1025 Throughout the practice of the committee, it has continued issuing similarly sweeping and general recommendations to state parties to include religious leaders in the dissemination of the principles of the convention.1026 In addition to mobilization and awareness-raising among religious leaders, as preferred by the CEDAW committee, however, the CRC committee also frequently suggests their “sensitization” and training on the provisions of the convention, indicating a more didactic approach to the role of religious leaders in the implementation of the convention.

Since the early 2000s, the committee has expanded its approach to rights violations linked to religious and traditional doctrines and practices, issuing numerous concluding observations on these issues. In these observations, a distinction between “religious” practices that should be eradicated with the assistance of religious and community leaders and more “traditional” practices that should be eliminated by other means has gradually emerged: Reviewing Iran and Jordan in 2000, the committee criticized discriminatory attitudes against girls and children born out of wedlock, suggesting a mixture of legal reforms and an examination of “the practices of other States that have been successful in reconciling fundamental rights with Islamic texts”, an effort that should also mobilize the support of religious leaders.1027 Similar recommendations on the same topic were issued to Saudi Arabia,1028 Oman,1029 Egypt1030 and Qatar1031 in 2001 and Libya,1032 Morocco1033 and Syria in 2003,1034 although the latter recommendations did not include references to the practices of other states.

Reviewing Turkey in 2001 and Jordan in 2006, the committee recommended that the practice of “honor killings” should be fought with the inclusion of religious and community leaders,1035 while Grenada,1036 Suriname,1037 Tanzania,1038 Gambia,1039 Kenya,1040 Malawi1041 and Timor-Leste1042 were advised by the committee to raise awareness among religious leaders on the importance of birth registration. In more general terms, the committee has asked India,1043 Myanmar1044 and Yemen1045 to involve religious leaders in the prevention of religiously based discrimination. On the topic of early marriages, the committee has recommended that Madagascar,1046 Liberia,1047 Nigeria1048 and Nepal1049 involve religious and community leaders in sensitization programs.

Additionally, numerous countries have been asked to include religious leaders in the eradication of harmful traditional practices, in particular the widespread practice of female genital mutilation (FGM).1050 Unlike the CEDAW committee, however, the CRC committee has not sought to embed the practice in an auxiliary “cultural” or “traditional” sphere that corrupts an inner core of shared values: Whereas the CEDAW committee has claimed that FGM has “no link to religion” urging states to address the “underlying cultural justifications” of the practice (see above), the CRC committee has not commented on the relation between religion and FGM, consistently asking states to engage religious leaders in its eradication, without addressing its potential underpinnings or origins from surrounding cultural practices.

Recommendations to include religious leaders in the fight against human rights violations have continued up to the present, as Afghanistan,1051 Turkey1052 and Liberia1053 have been encouraged to raise awareness among religious leaders on the harmful effects of traditional practices, Bahrain,1054 Algeria,1055 Togo,1056 Rwanda,1057 Namibia,1058 and Syria1059 have been asked to involve religious leaders in the eradication of corporal punishment in schools, while Niue1060 has been encouraged to include religious leaders in the fight against domestic violence. In all of these cases, the committee clearly considered the various practices involved; birth out of wedlock, honor killings, birth registrations, early marriages, female genital mutilations, corporal punishment and domestic violence, to fall within a “religious” sphere, as religious leaders were consistently sought engaged in their amendment and eradication.

Other doctrines and practices, however, have been considered by the committee to be beyond this sphere, as referrals to the potential engagement of religious leaders have been omitted. Reviewing India in 2000, the committee observed the sexual abuse and exploitation of children from lower castes and from poor and urban areas “in the contexts of religious and traditional culture”.1061 However, the committee did not suggest eliminating these practices by mobilizing religious and community leaders (see above), but rather by criminalizing the sexual exploitation of children and ensuring that child victims were not penalized.1062 Similarly, during the review of Mozambique in 2002, the state party was asked to prevent sexual abuse perpetrated by relatives in forced marriage, including rape as part of “magical-religious practices”, through training campaigns, by implementing legislative and administrative measures, not involving religious or community leaders.1063 These concerns were reiterated following the 2009 review of Mozambique.1064

In a similar vein, concluding observations issued by the committee about the “traditional beliefs”, “misbeliefs” and “mistaken beliefs” responsible for the discrimination of children with disabilities in the Democratic Republic of Congo,1065 Sudan,1066 the Philippines,1067 Algeria,1068 Uganda1069 and Swaziland1070 suggested a broad array of different legal, policy and campaign tools, but saw no reason to include religious leaders in these efforts.1071 Reviewing Angola in 2004, the committee expressed its deep concern about the witchcraft accusations against children and “the very negative consequences of such accusations, including cruel, inhuman and degrading treatment, and even murder”.1072 During the review, the state delegation recognized the extent of the problem, and pointed out that they were working with religious leaders in order to curb the practice.1073 In order to put an end to this abhorrent state of affairs, however, the committee only suggested that the state party should prosecute the perpetrators and “involve local leaders in education campaigns”.1074

During the review of Uganda in 2005, the committee “note[d] with deep concern” that child sacrifices took place in certain districts of the country, a problem the committee recommended that the state should resolve by prohibiting the practice, prosecuting the perpetrators and conduct awareness-raising campaigns.1075 Similar suggestions have been offered to other states parties where accusations of witchcraft have led to the abuse of children, including Malawi1076 and Benin.1077 In a similar vein, the committee requested that Pakistan should address “inhumane customs and rituals”, not by appeal to religious leaders, but by legally prohibiting such practices, and promoting a “culture of nonviolence”,1078 while Liberia was asked to put an end to the ritualistic killings of children by ensuring “the strict application of the Children’s Law”.1079

Reviewing The Democratic Republic of Congo in 2009, the committee commented extensively on the abuse of children accused of sorcery and witchcraft, pointing out the numerous rights violations constituted by such abuse, including the principle of non-discrimination, the best interests of the child, the right to life, survival and development and the right to participation.1080 One committee member in particular elaborated on the various dimensions related to the problem:

As recognized in the State party report, the problem of children being accused of witchcraft had reached disturbing proportions, particularly in urban areas. A large percentage of street children had been separated from their parents following witchcraft accusations, which, disturbingly, were often made by the parents. The children were forced into church centres, where pastors subjected them to harsh and degrading treatment, including starvation, under the pretext of exorcizing them. Such acts could not continue if the State party was committed to protecting children’s rights and she asked what the Government was doing to put an end to the practice. While a belief in witchcraft was part of a traditional world view, it was not an acceptable explanation for objective phenomena, such as poverty, childhood illnesses and AIDS-related deaths. What was the Government doing to educate parents, church leaders and community leaders regarding the causes of the aforementioned problems and to emphasize that they had nothing to do with witchcraft? Did the Government have a strategy for dialogue with the religious leaders in question? Had the Government considered appointing a special adviser to investigate the problem, which seemed to be spreading?1081

Following this comment, the concluding observations of the committee recommended the inclusion of religious leaders in the measures to prevent children from being accused of witchcraft. However, it also urged the state party to address the “root causes, inter alia, poverty”.1082

Reviewing Nigeria in 2010, several committee members were critical of the practice of accusing children of witchcraft. One member explicitly linked this issue to the religious discrimination identified in the state party by the Special Rapporteur on the freedom of religion or belief in 2006,1083 while another member emphasized the role of the Church in such accusations.1084 Although some members agreed with the claim of the state delegation that the practice originated in “poverty and ignorance”,1085 the committee nevertheless explicitly asked the state party to “address the belief in child witchcraft, for the general public as well as for religious leaders”,1086 potentially signaling a new willingness to see a relationship between religious leaders and accusations of child witchcraft. Another indication that the connection between religious leaders and harmful practices may gradually become more fluid is the concluding observations issued to Sudan in 2010, recommending the state party to conduct awareness-raising among religious leaders on the harmful effects of sexual abuse,1087 a practice the committee has formerly not linked to religious leaders.

Despite this new approach, the connection between witchcraft accusations and religion was dismissed again by the committee in its consecutive observations to Angola later in 2010: During the interactive session, both committee members and representatives from the state delegation agreed on the origin of accusations of witchcraft in “religious sects”.1088 Nevertheless, the advice offered to the state party in the concluding observations was only to include “civil society organizations and traditional or community leaders” in the fight against accusations of witchcraft.1089 Likewise, following the review of Guinea-Bissau in 2013, the committee advised the state party to “monitor its efforts in this regard, and undertake a study on the extent and root causes” of the ritual murders of “albinos, children with disabilities, twins and other children who were accused of practicing witchcraft”.1090

In its most recent practice, the committee has repeatedly asked states parties to involve religious leaders more generally, in their efforts to integrate the principle of the best interests of the child in their domestic legal frameworks, in concluding observations issued to Namibia,1091 Armenia,1092 Guinea-Bissau,1093 Sao Tome and Principe,1094 Tuvalu,1095 Israel,1096 Niue1097 and Guyana,1098 in what appears to be a concerted effort to make states aware of the recently adopted general comment issued by the committee on the subject.1099

The degree to which the engagement of religious leaders is a key concern to the committee is perhaps best illustrated by the concluding observations following the review of Guinea in 2013, which was asked to involve religious leaders in the development of a comprehensive policy on children for the realization of the principles and provisions of the convention;1100 that they be adequately and systematically trained on children’s rights;1101 that they be involved in sustainable public education, awareness-raising and social mobilization programs to eliminate corporal punishment, including the religious interpretations that “wrongly prescribe whipping as an integral part of the Koran”;1102 that they be trained to “identify child victims and to effectively intervene in case of abuse and neglect against children”,1103 and that they be made aware of the harmful impact of FGM and other traditional practices and its consequences for “the psychological and physical health and welfare of the girl child, as well as her future family”.1104 1105



7.7 Summary

The practice of the committee monitoring the CRC from 1993 to 2013 displays the complexity of approaching religion from a child-centered rights perspective. Like the CEDAW, the CRC protects one specific category of rights holders, but does so in a very broad range of different rights areas. Unlike the other committees, whose overarching interpretational commonality is that of non-discrimination and a limited set of rights guarantees, the committee monitoring the CRC is additionally obliged to examine the information in state reports from the perspective of the “best interests of the child”. Hence, whereas the other committees have examined how states deal with issues like education, the role of religious laws and the impact of religious leaders and organizations from a shared emphasis on non-discrimination in the access to a selection of specific rights, the CRC committee has sought to translate these issues to the child-centered context of the CRC.

The emphasis on the specific needs of children has led the CRC committee to somewhat different approaches to religion than those of the other committees. It is the only committee to have addressed the living conditions and curricula in Koranic schools, which it has criticized in the reviews of numerous African states. During these reviews, it has rarely commented on the dominance of one religious educational alternative over others and the potentially discriminating effects of this, focusing instead on how to improve the form and content of the existing educational alternatives on offer. This differs markedly from the approach of the other committees, which have stressed the potentially discriminatory effects inherent to denominational education.

The CRC committee is also the only committee to distinguish clearly between customary and religious laws, approaching the former as closely connected to harmful traditional practices and the latter as a system that can be changed given the right reforms and outreach to the communities in question. The committee has repeatedly engaged in a structural critique of customary law, while suggesting that religious law may be engaged and amended, much in the same way as general legislation. The CRC committee is also alone among the treaty bodies in bringing attention to sexual abuse in religious contexts and the abuse and even murder of children accused of witchcraft.

Despite these differences, there are also similarities – like the HRC and the committee monitoring CEDAW, the CRC committee has been concerned with the role of children belonging to religious minorities and the ways in which religious discrimination more generally influences children, as the primary rights holders protected under the CRC. It has consistently sought out the collaboration with, or urged the engagement of religious leaders, much like the CEDAW committee, although it has done so for a longer period of time.

Despite similarities in wording between the CRC article 14 and the ICCPR article 18, the CRC committee has only rarely addressed religion as a question about beliefs and their manifestations. Across the different themes raised by the committee in its concluding observations, religion has primarily been viewed as a dimension to identity and a social force that influences the implementation of the provisions of the CRC. Unlike the CEDAW committee, the CRC committee has not discussed the secularity of states as a prerequisite for the implementation of its treaty provisions, despite its repeated concerns with sexual and other kinds of abuse within religious schools and communities. Nor has it displayed the same interest in the reinterpretation of the Koran or the correction of what Islam really says about rights as has members of the CEDAW committee.

Taken together, the modalities of religion at the CRC committee resemble the approaches to religion among actors at the second United Nations: Like the specialized programs and agencies of the UN, the committee has primarily approached religion as a surrounding feature influencing its main purpose, which is to secure the rights of children as they are laid out in the CRC. In this way, the committee has sought to engage religion from a pretended “outside”, untarnished by the partisanship and power plays of actors at the first or third UN, who tend to engage in religion-making from above or below. However, unlike most actors at the second UN, some observations issued by the committee hint at a less instrumentalist view of religion: In particular, the formulation of a standardized observation on the “universal values of equality and tolerance inherent in Islam” developed by the committee in the early 2000s (see above) indicates an approach to religion more in line with the “civil religion” approach favored by actors at the first UN (see chapter 3).




8 Legal Forms of Religious Life

Emile Durkheim famously sought out the “elementary forms” of religious life among the aboriginals of Australia, whom he considered to have “the simplest and most primitive religion that is known at present” (Durkheim 1995: 1). While his primary subject matter was the religious ideas and practices of the aboriginals, his underlying intention was to say something more universally relevant about how and why anyone can be religious, thereby addressing “a fundamental and permanent aspect of humanity” (Durkheim 1995: 1). In a similar vein, this book has sought out the legal forms of religious life at the United Nations, and in particular among the human rights treaty bodies, as one of the largest, yet in many ways among the most primitive legal monitoring machineries in the world. While the primary subject matter of the book has been the specific approaches to religion in the concluding observations issued by four treaty bodies, the underlying intention has also been to identify more general patterns in how religion is approached in law and policy, which are no less fundamental or permanent aspects of humanity than the characteristics of “religious life” identified by Durkheim.

In the more than 100 years that have passed since the publication of Elementary Forms of Religious Life, religion has increasingly become subject to legal regulation and political debate, to the point where law and policy have become major frames of reference for most aspects conventionally characterized as “religion”. Politicians, legislators and the judiciary have their say on everything from the boundaries of the “manifestations” of religious beliefs in the public sphere, the religious doctrines espoused in schools, the creation and influence of religious organizations and institutions and to the social and legal influence of religious laws, doctrines and practices. While some authors may attribute this increase to a “comeback” or “return” of religion to the public sphere (see chapter 1), another explanation may be the more gradual and general process of juridification, understood as the increasing recourse to law engendered by “the proliferation of rights discourses globally, regionally and nationally; and the growth of international law generally and the use of international courts and war crimes tribunals more specifically” (Blichner and Molander 2008: 37).

Indeed, as legal rules increase in number and scope at every level of governance, ever larger parts of society have become subject to “legal framing”; the development of a legal culture “that extends beyond or even replaces other background cultures. An individual is increasingly part of a society by virtue of accepting law as the basic frame of reference” (Blichner and Molander 2008: 47). As the findings in this book attest to, law is a basic frame of reference for a broad variety of different aspects of religion/s. The importance of this frame of reference is not limited to the legal rules that govern “religion” explicitly, but extends well into the governance of a wide array of other issues that frequently interact with religion/s, ranging from the rights of women and children to the right to freedoms of expression and association. In this way, the concluding observations issued by the treaty bodies from 1993 to 2013 serve as exemplars of how actors within an increasingly global legal culture “make” religion, using the vocabulary of law as their primary frames of reference and tools of distinction.

In order to identify more general aspects of the religion-making of the committees, this final chapter revisits some of the themes that have been addressed most frequently by the committees, pointing to divergences and convergences in their approaches. Despite clear and substantial differences in their approaches to what religion is and what role it should play in relation to the instruments they monitor, the committees have addressed several interrelated themes, five of which have stood out in particular over the course of the preceding chapters. First, the committees have entertained a sustained and broad engagement with the rights of religious minorities, from their proper codification in statutory law, their relation to other rights, the limits between religious and other minorities, and to the specific challenges arising for women and children belonging to religious minorities.

Second, the committees have extensively examined the role of religious organizations, from their recognition in constitutional and statutory law and to their contributions to education, health care and social morality, connecting the issue of religious organizations to a broad variety of different treaty provisions. Third, the role of religious, customary and indigenous forms of law, their recognition in “secular” law, their specific provisions, potential for reform and methods of interpretation and their real or perceived influence on the realization of a broad range of other rights has been repeatedly discussed. Fourth, the committees have engaged the social role of religious doctrines and practices, from the potential contributions of religious and traditional leaders in disseminating principles of human rights treaties and in battling harmful traditional practices, and to the role of religious organizations and precepts in preventing or exacerbating conflicts and tensions in society. Fifth, all the committees have commented extensively on the role of Islam, both in Muslim-majority countries and in countries where Muslims constitute religious minorities.

Assessing the role of religion across these themes, the committees have drawn in unequal measures on perspectives from the first, second and third UN, thus affecting the relationship between religion-making from above, below and outside. What constitutes the proper boundaries of “religion” in the ways in which the committees approach the rights of minorities, the role of organizations, non-state forms of law and doctrines and practices varies considerably from one committee to the other, as does their modes and means of interaction with actors at the different levels of the UN. Consequently, some states receive different recommendations from each committee for the same set of laws and practices, while other states receive the same recommendations despite differences in legislation. In these cases, the treaty monitoring process risks turning into a zero sum game in which states receiving praise for legal reform from one committee can be scolded for the very same reform by another committee.

Treaty bodies do not operate in splendid isolation. Their concluding observations on minority rights, the role of religious organizations, religious law and religious doctrines and practices resonate in unequal measures with pre-existing discourse on these themes, both within and beyond the academy. To better contextualize the approaches to religion favored by each treaty body on these themes, this chapter briefly maps some of the more important surrounding discourses on each theme before moving on to the views of the committees.

8.1 Minorities and Non-Discrimination

While the equality of rights for all regardless of their affiliation or status1106 has been at the core of the modern human rights concept since the formation of the UN, (Vandenhole 2005: 1), the idea of particular rights for distinct minorities is a considerably older idea, one that was all but eliminated with the adoption of the UDHR, although it has gradually been reinstituted over the course of the last decades (Normand and Zaidi 2008: 141; Barth 2008: 78, see chapter 3). Both sets of rights have equality as their ultimate purpose, but their methods for achieving this are fundamentally different. The principle of non-discrimination of individuals is derived from modern liberalism, furnishing sovereign individuals with human dignity, which is posited within the UDHR as a characteristic inherent to all human beings and primary to all other characteristics (Reinbold 2011: 161). The principle of granting specific rights to groups due to constitutive differences between these groups and their surroundings on the other hand, posits the collective and its distinctive identity traits as the constitutive bearer of rights, as regulated by the minority treaties negotiated by the League of Nations (Moyn 2014: 69–70). The tension between these opposing logics was part of the stalemate at the United Nations during the Cold War, with the Soviet Union championing the continued importance of minority rights and the US promoting the rights of the free and sovereign individual (Barth 2008: 69).

In the monitoring of the implementation of human rights provisions on discrimination and minority rights, the granting of any of these rights are expressly understood to have no repercussions on other rights, nor to be derivatives of other rights. Both sets of rights seek to bring about “substantive equality”, i. e. de facto, rather than simply de jure equality for all (Henrard 2011: 401). To complicate the issue, religion constitutes a “special case” in the application of the equality principle by virtue of its strong protection as a personal belief, due to the tendency of international monitoring bodies to categorize all cases concerning religion under the “religion or belief” umbrella (Ghanea 2012: 61). Within this framework, religion or belief is primarily an individual elective, and not a dimension to the identity of groups, rendering its relation to other grounds for discrimination and differential treatment uncertain.

In the UN context, religious discrimination has also posed a particular challenge due to its unclear relation to racial discrimination, a challenge that has been left unresolved since the early 1960s, when negotiations on a common instrument prohibiting both racial and religious discrimination broke down, resulting in two parallel but asymmetrical protective instruments (see chapter 3). The ambiguity between racial and religious discrimination has resurfaced repeatedly at the UN monitoring bodies over the last decades, in particular in the practice of CERD (see chapter 4). Additionally, religious discrimination and the rights of religious minorities frequently interact with numerous other rights monitored by the committees, including but not limited to the rights of indigenous peoples, the rights of “old” vs. “new” minorities, the rights of minorities within minorities, and the “intersectionality” of religious discrimination with other grounds, like gender.

The religion-making of the committees from 1993 to 2013 demonstrate the complexity of disentangling the interrelationships between specific grounds for differential treatment. When taken together, the practices of the committees on the rights of minorities and non-discrimination offer counter-narratives to the tendency in international human rights law to conceive of religion primarily under “the freedom of religion or belief umbrella”. Through their concluding observations, the committees have urged states to prohibit differential treatment based on religion, not in order to protect beliefs, but by repeatedly appealing to the concept of religious identity. Additionally, however, the observations issued by the committees on religious minorities are split in their emphasis on different dimensions of the minority complex. To CERD, the main problem seems to be the numerous lacunae in legislation on minority protection, as states fail to protect minorities from both religious and ethnic grounds of discrimination. The HRC has been particularly preoccupied with the situation in Europe, where “old” minorities tend to have certain inherited privileges derived from earlier peace settlements, privileges that are not necessarily extended to more recent arrivals, thus violating the principle of equal treatment, whereas the CRC committee views the minority complex mostly from instances of de facto discrimination experienced by minority children. Finally, the committee monitoring CEDAW is alone in addressing the minorities within minorities complex in its practice, as it has stressed the obligations of state parties to protect members of minority groups from discrimination emanating both from within and from outside the groups with which they are affiliated.

The concluding observations issued to Cyprus illustrate some of these different perspectives. Whereas all the committees have highlighted some part of the challenges facing Cyprus by de facto differential treatment of some segments of the population in one way or form, each committee has done so from its specific approach to religion: The HRC observed in 1994 that tensions between the various ethnic and religious communities continued to be a problem and emphasized the plight of conscientious objectors,1107 a concern that was reiterated following the 1998 review, where the committee also expressed its concern for the differential treatment of citizens of Turkish origin and praised the establishment of a family court with jurisdiction over civil and religious marriage.1108 CERD stressed in 1995 that it would have preferred to refer to the religious groups listed in the report from Cyprus as ethnic groups,1109 a concern that was left out in the 1998 review and replaced by a concern for the lacking prohibition of racial discrimination in 2001.1110 Following the 2013 review of Cyprus, the concern with the relationship between racial and religious discrimination was reiterated, as the committee referred to “ethnic and/or religious communities”, highlighted the need to recognize the right to self-identification of minorities, and recalled the intersectionality between ethnicity and religion, reminding the state of its obligations to the freedom of religion or belief under article 5.1111

The committee monitoring CEDAW, having ignored the role of minorities in its 1996 and 2006 recommendations, issued a warning to Cyprus about its treatment of “ethnic minorities” following its 2013 review, urging the state party to “[i]ntensify its efforts to remove economic, linguistic and cultural barriers faced by girls belonging to ethnic minorities, including Turkish Cypriot girls”.1112 While the committee also raised the issue of the subdivision of the population according to religious belonging, it did so in relation to the jurisdiction of religious family courts.1113 The CRC committee, having ignored the minority issue in its 1996 review of Cyprus, referred in its 2003 observations to the lack of legal provisions expressly outlawing racial discrimination by private persons, referring to the concerns expressed by CERD in 2001.1114 In its 2012 observations, the committee voiced its concern for discrimination “against children of Turkish origin and other minorities”, advising the creation of a “targeted programme” specifically addressing the experiences of minority children,1115 while bringing up religion only in relation to the purposes of education in article 29 of the CRC.1116

Taken together, the observations issued by the committees to Cyprus on the discrimination of minorities from 1993 to 2013 illustrate how the differences between the committees in approaching religion play out: While the HRC has only brought in religion in relation to the situation of conscientious objectors, CERD has consistently stressed the need to prohibit racial discrimination, while intermittently stressing its correlation with religious discrimination. The committees monitoring the CRC and CEDAW, on the other hand, have highlighted the specific challenges of children and women experiencing differential treatment, but have not discussed these from the perspective of the intersections between religious and ethnic discrimination. Across these observations, each committee has raised issues that are prominent in their instruments and their erstwhile monitoring practices, highlighting singular aspects of a complicated and entrenched phenomenon.

These divergent approaches can be perceived very differently: On the one hand, different approaches can reflect the successful burden-sharing between specialized entities, each set to stress its specific area of specialization. On the other hand, the scope of differences may indicate that the committees are discussing different matters altogether, leaving state parties with difficult choices: If Cypriot authorities were to follow the advice of the CEDAW committee in 2013 to pursue policies to eliminate “economic, linguistic and cultural barriers” faced by ethnic minorities, they would simultaneously run the risk of solidifying the borders between the fleeting identity traits of minorities, whose right to self-identification was stressed by CERD the same year. Likewise, the recommendation by the CRC committee in 2012, that Cyprus should adopt “targeted programmes” specifically addressing discrimination against children from Turkish and other minorities could also create challenges for the self-identification required by CERD. The praise handed out from the HRC in 1998 for the creation of family courts with joint jurisdiction over religious and state law was directly contradicted by the CEDAW committee in 2013, as it observed that the coexistence of different religious laws at the family courts may negatively impact women in the case of divorce.


8.2 Institutions and Organizations

The legal recognition and regulation of religious communities as distinct from the state is commonly traced back to the peace at Westphalia in 1648, but has antecedents in older legal arrangements, stretching back to the laws of Roman and Islamic empires (Burbank and Cooper 2010: 73). Laws on religious communities have gradually shifted in form and content over the last decades, from primarily being a tool to prevent conflicts, to increasingly accommodate civil rights like religious freedom and non-discrimination (Rivers 2010: 33). Internationally, the shift from conflict prevention to the promotion of civil liberties was particularly striking, as the minority treaties of the League of Nations were replaced by the Universal Declaration of Human Rights (1948), which entirely evaded the concept of minorities, while promoting an individually determined set of rights related to religion (Claydon 1972: 405–406, see chapter 3). While the scope of the freedom of religion or belief is primarily determined by reference to the beliefs of individuals, there is widespread consensus that collective rights for religious organizations can be inferred from this right (Taylor 2005: 225).

Legal arrangements between religious organizations and state power have commonly been examined as subtypes of “church and state” relationships, although the translatability of this concept from a particularly Christian, even European, context to other traditions is debatable. Typologies of this relationship are legion (Temperman 2006: 274), but a division between complete separation, complete identification and managed pluralism is fairly uncontroversial. Among these alternatives, most authors favor the middle ground where states are neither theologically fortified, nor militantly anti-religious, thereby retaining a sense of religious literacy while not preferring any one tradition over others.1117

While recognition, as it is conceptualized under the church and state umbrella, is often an implicit and/or traditional arrangement with indirect or vague consequences (Davie 2000: 15–21),1118 registration practices tend to be formalized procedures for structuring terms of interaction between states and institutionalized religious communities, often with the express purpose of protecting the freedom of religion or belief for the members of such communities (Durham 2004: 321). Whereas recognition is ancient, registration is the modern invention of regulatory nation states that perceive the need to assert their control and dominance over religious communities (Gill 2008: 47). Hence, recognition and registration serve very different purposes: formal recognition of particular religious organizations in constitutions is often accompanied by sweeping assertions of the important historical role or predominance of one religious community,1119 and are used to secure the positions of majority traditions with a long and significant presence. Registration, on the other hand, is primarily dedicated to the identification and handling of minority communities. Registration procedures fill several functions, from the creation of legal personality, to facilitating training and appointment of clergy and establishing and administering schools, hospitals and other institutions, establishing the right to solicit, to accept and/or redistribute donations, and to administer burials and marriages (Durham 2004: 322). Additionally, and importantly, registration commonly entails either tax exemptions or financial support from state authorities.

The combined practice of the committees from 1993 to 2013 displays the complexity of the relationship between state authority and religious organizations, evident in the unevenly distributed geographical scope of concluding observations issued by the committees on this topic: whereas the HRC and CERD have been mostly concerned with the practices of states from Europe and Central Asia, the CRC committee has concentrated its efforts on Africa and Asia, while the CEDAW committee has focused its main attention on Latin America. Throughout these observations, the committees have addressed some overlapping, and numerous different dimensions of the relationship between states and religious organizations: All the committees overlap in their critique of arrangements whereby women, children or members of religious and ethnic minorities experience discrimination due to the explicit or implicit legal preference for a majority religious organization

Nevertheless, numerous concluding observations seem to suggest shifts in the ways the committees perceive the proper interrelationship of state power and religious organizations: The HRC has all but abandoned its criticism of constitutional recognition of religious organizations, concentrating its efforts on the criteria and institutional arrangements of registration practices. CERD has increasingly interpreted the role of religious organizations as a subset of the intersectionality between racial discrimination and the freedom of thought, conscience and religion, signaling a shift in emphasis from its general view of religion as primarily a dimension to identity, to a more individualist, belief-centered approach. The CRC committee, on the other hand, has confirmed its general view of religion as primarily related to identity by consistently framing the role of religious organizations through the provisions of the CRC on education, rather than the provision on freedom of religion or belief. Finally, the committee monitoring CEDAW, which is generally critical of the influence of religious organizations, has criticized states extensively for their relations to majority religions and has repeatedly praised the importance of secularity for the implementation of its provisions, but has also increasingly come to consider such organizations as potential partners in the implementation of the convention.

The ways in which the committees approach the role of religious institutions and organizations differently are evident in the combined observations issued by the committees to Ireland. In 1999, the CEDAW committee expressed its concerns with the dominant role of the Catholic Church, both in shaping social attitudes and in government policies, highlighting the challenges of women’s reproductive health. In 2000, the HRC highlighted the consequences of exemptions in the employment code for religious bodies directing hospitals and schools, allowing them to discriminate on the ground of religion.1120 In its consecutive report, however, the committee was more concerned with the near-total dominance of denominational schools that provided a religiously integrated curriculum, depriving students of a secular primary education,1121 a concern shared by the CRC committee in 20061122 and CERD in 20051123 and 2011,1124 although with differing emphases: The committee monitoring the CRC was mostly concerned with the discriminatory nature of admission practices, while CERD expressed its concern with the potential for racial discrimination inherent to the system with denominational schools, stressing the intersectionality of racial and religious discrimination.

Hence, while all the committees agree on the potentially harmful side effects of the dominant role of the Catholic Church in Ireland, they emphasize the plight of very different constituencies: to the CEDAW committee, the influence of the Church was primarily problematic because it harmed women, while the HRC highlighted the challenges for individuals risking religious discrimination or for students seeking a secular education. The CRC, on the other hand, was not so much concerned with the curriculum as with the admission practices of Catholic schools, while CERD was alone in its emphasis on the racial component to the discriminatory side effects of a school system dominated by Catholic educational alternatives.


8.3 Religious Law

The modern human rights enterprise has traditionally adhered to the self-proclaimed universality of the UDHR, dismissing religious, customary, cultural and other alternatives to modern, legal rationality (Merry 2003a: 71). Derived from the presumed secularism of the Atlantic revolutions, the provisions of the UDHR and ensuing instruments have cordoned off religion to the private domain, with only limited manifestations allowed in the public sphere. This suspicion towards other forms of law builds on a long-standing civilizational ideal that considers the coexistence of parallel legal orders, or legal pluralism, as an indicator of incomplete territorial control, social and political backwardness and a lack of progress (Benton 2011: 65).

As the human rights enterprise has grown and diversified over the years, the initial suspicion towards other forms of law has gradually subsided, and approaches to competing legal orders have become more refined and sensitive to the importance of context: It is now widely acknowledged that the international legal order in itself is inherently pluralist and reliant on cooperation with other, overlapping legal mechanisms (Benvenisti and Downs 2007: 625; Burke-White 2004: 977); activists working to promote women’s rights recognize the need to sometimes work with, not against other legal traditions (Boyle and Corl 2010: 209; Merry 2003b: 947) and the recognition of customary forms of law is considered vital to the protection of the rights of indigenous peoples (Perry 2011: 79). The necessity of involving religious legal forms in the protection of children’s rights was acknowledged already in the 1980s, when the CRC was adopted with an express recognition of the Islamic adoption principle of kafalah (Estin 2011: 229), a principle that has also been particularly emphasized in the reporting guidelines of the CRC committee.

These reorientations towards increased recognition of legal pluralism as a viable option to strengthen the protection of a variety of different human rights can be seen as a move from considerations of substance to considerations of salience:1125 Whereas former theoreticians and practitioners in the field of human rights emphasized the inherently incompatible nature of plural, co-existing legal orders by virtue of their perceived challenges to positive, state-sanctioned law, present human rights theory is more concerned with the efficacy of such forms of law, emphasizing the potential complementarity of state law and other forms of law (Sheppard and Provost 2013: 11).

In the monitoring practice of the treaty bodies, the role of religious law is clearly contentious, as all the committees have expressed some form of criticism towards non-state forms of law, while most have also recognized the necessity to seek the reform and harmonization of these legal norms with the principles of their treaties. Several lines of differentiation crisscross between the committees on this issue: the HRC appears least willing of all to entertain the possibility that religious or customary forms of law may be relied upon to help implement the provisions of the ICCPR. In particular, the committee has expressed its repeated and sustained concern that the recognition of religious and customary law can be discriminatory to women, and has urged states to ensure that everyone has access to the civil legal system. CERD, on the other hand, has gone furthest in the direction of endorsing the recognition of non-state forms of legal reasoning, urging states with sizeable indigenous populations to recognize legal rules, modes of interpretation and standards of proof derived from indigenous traditions. While the majority of recommendations in this area have been made to states with deep and troubled conflicts over access to land, the recommendations have also incorporated criminal and other types of legal rules. On the topic of religious law, the committee has largely followed the approach of the HRC, stressing the potential for discrimination inherent in the application of religion-based legal rules.

The committees monitoring CEDAW and the CRC have stressed the challenges raised by customary and religious legal rules for the implementation of their instruments, but have also emphasized the need for reform of religious legal rules. In their recommendations, both have been particularly concerned with the role of Islamic law. The CEDAW committee has repeatedly asked states to seek out comparative jurisprudence from other states with Islamic legal systems, and have suggested state-initiated reinterpretations of the Koran in order to provide interpretations that are more conducive to women’s rights. The CRC committee, while less willing to suggest the reinterpretation of religious texts, has highlighted the “universal values of equality and tolerance inherent in Islam”, expressing its concerns with the narrow interpretations of these values by states parties.

The different approaches to the role of religious law in the observations issued by the committees are evident in the ways they have approached the confessional legal system in Lebanon, where the population is divided into a fixed set of religious communities that maintain their own legal systems in the area of family law and are allotted set quota of seats in parliament. Whereas CERD has repeatedly expressed its wish that the whole system of confessionalism should be dismantled in order to prevent discrimination and diminish the power of religious courts,1126 the HRC has suggested the introduction of civil laws on marriage and divorce alongside the religious legal system, while also removing the requirement that Lebanese citizens must be members of one of the recognized religious communities in order to run for the presidency.1127 The suggestion to adopt a unified civil code regulating personal status laws has been echoed by the committee monitoring CEDAW.1128 The CRC committee, on the other hand, has repeatedly suggested that the state party should cooperate with and create awareness among the confessional groups about the need to harmonize their legal rules on the minimum age for marriage with the principles of the convention.1129

Hence, while the committees agree that the confessional legal system in Lebanon violates principles of their instruments, they disagree how these violations should be prevented. To CERD, the division of the population into religious groups that is integral to the system is in itself incommensurable with the principles of ICERD, and should therefore be abolished. Both the HRC and the CEDAW committee, on the other hand, isolate separate side effects of the system that collide with their respective instruments, and propose the adoption of additional legislation to bring the system in line. Finally, the CRC committee, recognizing the harmful effects of the system, has stressed the need to collaborate with religious groups and seek the amendment of the existing system. While these different approaches to the same problem are fully in line with the main approaches to religious law of each committee, the state party is left with a wide spectrum of choices, ranging from a complete overhaul of its legal system via reforms in specific areas, and to the gradual engagement with religious communities to bring about changes from within.


8.4 The Impact of Religion

The influence of religion on the implementation and monitoring of human rights norms is not limited to the legal or scriptural side of religious traditions. Rather, the practical dimensions of religiosity, i. e. what sociologists and anthropologists of religion have conventionally labelled “lived religion”, the practical dimension to the lives led by individuals who self-identify as religious (McGuire 2008; Orsi 2006) can influence the implementation of human rights provisions well beyond the confines of religious organizations or the religious beliefs of individuals and their manifestations.

In recognition of this influence, a discourse on the relation between lived religion and human rights has developed over the last decades. This discourse is largely optimistic, pointing to the multiple opportunities for cross-fertilization and overlapping consensus between secularist human rights provisions and religious teachings and actions. In explicit opposition to the essentialization of religious traditions operative in legal and/or scriptural approaches, this is a “bottom-up” approach to human rights conflicts involving religion that seeks to deconstruct the boundaries between religious and other practices, in order to contextualize and accommodate the rights claims of marginalized groups (Schubert 2009: 40). In order to engage such composite practices from below, the lived religion approach seeks to dismantle the predominance of the public/private divide that has been foundational to the human rights enterprise since its inception. According to this line of reasoning, a sharp public/private divide distorts and simplifies the complex social role played by religious and other practices of non-state actors beyond the purview of state control, distortions that are particularly detrimental to the protection of women’s rights (Johnstone 2006: 152).

In order to move beyond this divide, non-state private actors are increasingly being involved in the implementation and monitoring of human rights, including religious groups and, importantly, their leaders. The importance of non-state approaches, appealing to religious actors that work from below, has particularly been addressed in human rights initiatives against female genital mutilation (FGM) (Boyle and Corl 2010: 197; Harris-Short 2003: 181), HIV/AIDS (Paiva et al. 2010: 291; Luginaah et al. 2005: 1697) and development more generally, including gender equality in the workplace and access to education (Deneulin and Rakodi 2011: 52; Njoh and Akiwumi 2011: 15).

While the influence of religious doctrines have long been part of the normative discourse on the foundations and standard-setting of human rights, the claimed comeback of religion in the public sphere has further increased their presence in the discourse on implementation. The acknowledgment that not only religious beliefs, but also religious practices play decisive roles in the recognition and implementation of human rights norms has gained increasing acceptance in the international community, sparking regional and global initiatives that seek to engage and harness religious practices in the protection of human rights. In this way, religious doctrines are increasingly relied upon to foster the implementation of a broad array of different rights, a reliance that has been particularly heartfelt among the actors working at the second UN.

The views of how religious leaders can help or prevent the implementation of human rights provisions is clearly ambiguous among the committees, ranging from the complete dismissal espoused by the HRC, and to the consistent, long-lasting engagement with the vital role played by religious leaders expressed by the committee monitoring the CRC. Inbetween these polar opposites, CERD has issued a handful of observations on the ways in which the social role of religion may both create and prevent racial discrimination, while CEDAW has traditionally been critical of any religious influences in society, but has increasingly recognized the importance of religious leaders to the implementation of its instrument, albeit with greater reluctance than the CRC committee.

An illustrative example of the differing approaches among the committees to the social role of religion is the view of traditional harmful practices, in particular the practice of female genital mutilation, which has been framed differently by all the committees: for the CEDAW committee, it is an entirely cultural practice, whose religious connotations should be challenged and contested. The CRC committee, on the other hand, recognizes a religious component, while CERD views it as a practice among “ethnic” communities. Finally, the HRC simply suggests its eradication by legal means, whereas the other committees propose various degrees of engagement with religious and/or community leaders.

To the HRC, the origins of harmful traditional practices like FGM are simply not addressed, and their prevalence is considered primarily to be the result of faults with the creation or implementation of legal frameworks prohibiting such practices. To CERD, FGM is first and foremost a subset of racial discrimination, although the very recent practice of the committee suggests an increasing willingness to include religious leaders in efforts towards its eradication. For the CRC committee, there seems to be a clear distinction between practices like honor killings, FGM and early marriages on the one hand, all of which are intertwined with religious customs and presuppose the involvement of religious leaders for their abolishment, and on the other, practices related to sexual abuse, accusations of witchcraft and sorcery, and the torture, murder and sacrifice of children, all of which are frequently separated from religion, and related to “customs”. Finally, the committee monitoring CEDAW has been adamant that harmful traditional practices like FGM have “no relation” to religion, but are caused by external pressures and “underlying cultural justifications” that states should address by engaging religious leaders to assist in rectifying the mistaken associations made between such practices and religion, in particular Islam.

The overall increase in concluding observations on the influence of religion and the corollary increase in recommendations to include religious leaders may suggest that the religion-making from above favored by the HRC is becoming increasingly isolated, as the other committees employ considerably broader conceptualizations of religion than the minimalist concept of religion contained in article 18 of the ICCPR. This suggestion may be further strengthened by the indications in the very recent practice of the CRC and the CEDAW, to engage the detrimental effects of religious beliefs directly in a manner that is entirely new in the practice of the committees.


8.5 The Islamic World and the West

The concluding observations issued by the UN human rights treaty bodies from 1993 to 2013 have done little to specifically address the “growing divide” between the Islamic World and the West diagnosed by the UN Intellectual History Project (see chapter 1). All the committees have approached Islam frequently, and in different ways: No other religious tradition has been subject to similarly heated discussions among committee members or mentioned by far as often in their concluding observations as Islam. While observations on Islam escape easy classification, their sheer variety undermine the proposition that the Islamic world and the West are increasingly divided: If anything, the concluding observations on Islam testify to the complexity of discussing “the Islamic world” and “the West”, as observations on Islam portray doctrinal, organizational, social and legal aspects of Islam that transcend any notion of a unified “world”.

Indeed, one of the major iterations of Islam in the monitoring practice of the HRC is as the main component of identity for minorities whose rights to non-discrimination and the freedom of assembly have been violated, particularly in reviews of states in Western Europe, the Middle East and Central Asia, indicating that “the West”, if anything, is infused with a variety of followers of “Islam”, generating considerable legal challenges. Similarly, to CERD, Islam is the primary example of an ethno-religious identity maintained by certain minorities at the complex intersection between religion and ethnicity in numerous state parties, in particular where Muslims constitute a minority and continue to experience discrimination and harassment intimately connected with racism and xenophobia.

The monitoring practice of the CRC committee adds yet another layer to the potential role of Islam, as the committee has highlighted the role of Koranic schools in Western Africa, which have been important providers of basic education, but are also responsible for numerous violations of other rights under the convention. Additionally, Islam has been recognized by the committee as a major component to the identity of children belonging to religious minorities who are subjected to harassment, and an important social actor that should be engaged in order to better protect children’s rights. Finally, to the committee monitoring CEDAW, Islam has been recognized as a component of the identity of minority women subject to discrimination, but more importantly as a competing source of laws on women’s rights that should be amended and reinterpreted in order to be brought in line with CEDAW.

The differing views of the committees on the role of Islam can be hard to reconcile; in particular, the numerous suggestions of CEDAW committee members that states have “misinterpreted” the Koran, and concluding observations that suggest that states parties seek out comparative jurisprudence in order to reconcile the Sharia with CEDAW, seem out of step with the other committees. The acceptance of the CRC committee of Koranic schools as the sole providers of education in some states seems to be at odds with its criticism of the dominance of singular religious traditions in education in other states, while the numerous observations of CERD of an “intersectional” relationship between Islam and ethnicity exist in splendid isolation from the practice of the other committees.

While many and profound divisions exist between the views of the committees and those of several states and their narrow interpretations of the legal protection of Muslim minorities, the proper role of religious schools and the influence of Islamic doctrines, the observations on Islam issued by the committees challenge the notion of a perceived divide between the Islamic world and the West, as the role played by Islam in relation to the implementation of human rights provisions is too complex and variegated to be neatly summarized.


8.6 Conclusion

The findings presented in this book attest to the deep and pervasive engagement with religion/s in the monitoring practice of the Human Rights Committee (HRC), the Committee on the Elimination of Racial Discrimination (CERD), the Committee on the Elimination of Discrimination against Women (CEDAW) and the Committee on the Rights of the Child (CRC). For most of the committees, this engagement has increased in later years, and is significantly broader than the scope of the legal provisions of the instruments monitored by the committees, resulting in inconsistencies and differences in the ways in which the committees deal with religion/s.

Given the complexity of “religion” as a term, concept and unit of analysis, inconsistencies and differences were to be expected. Indeed, one of the driving motivations for the examination of the documents published by the committees was the assumption that the committees would disagree on the nature and role of religion in their work. In this sense, the findings presented in chapters 4–7 were unsurprising. However, while disagreements and differences in interpretation could safely have been assumed at the outset, the volume of observations that deal with religion, their thematic distribution and the extent to which the committees have shifted their approaches to religion over the course of the 20 years of monitoring practice covered in this book were unexpected and could not have been uncovered without the empirical substantiation provided in the preceding chapters.

In terms of volume, the “return of religion” narrative would seem to suggest that the increasing political salience of religion would signal an increased attention towards religion at the HRC, as the committee with the most comprehensive framework on the rights of civil society and the affairs of political rule. However, as attested to in the findings presented above, the HRC has largely kept its distance from “the world of religion”, with a few, notable exceptions, indicating neither a heightened, nor a diminished interest in the issue, despite its comprehensive legal framework directly related to religion, and the requirement that states include a broad variety of religion-related issues in their periodic reports. Equally unexpected, the committees monitoring the CRC and the CEDAW have both displayed a keen and growing interest in the role of religion to their instruments. In particular, the changes in the practice of the CEDAW committee in its approach to religion, which has moved from active opposition towards reluctant co-operation, were surprising and have not been addressed by earlier research that I am aware of.

Similarly, the willingness of both the CRC and the CEDAW committees to suggest various ways in which religious traditions could be reformed or reinterpreted have not been empirically substantiated in earlier research. While the active involvement of CERD with religious issues was less surprising and are supported by findings in earlier research (see chapter 4), the specific ways in which the committee has approached the issue of intersectionality and the subtle shift from considering religion strictly under article 5 to also include it under article 1 have not previously been addressed in the literature. In particular, the ways in which the committee has effectively helped “ethnicize” religion by juxtaposing racial and religious discrimination should become subject to further research efforts.

The volume, themes and changing approaches to religion displayed by the committees over this 20-year period notwithstanding, I hope this book can serve to open up a larger conversation about the utter normality of religion as a social and political concept, and especially as a category and vital context for law and legal regulation: What stands out in the ways in which the committees navigate the “world of religion” is first and foremost its mundanity and plainness, as religious leaders, organizations, doctrines and practices are invoked copiously and regularly, often in a happenstance, indirect fashion, as one more item in the enormous landscape of law, society and politics to which the committees are forced to develop a point of view.

Approaching religion matter-of-factly, as yet another complicated socio-political concept to which they must direct their attention, the work of the committees is largely detached from and oblivious to the many and comprehensive theories and studies of laws of religion (“religious law”) and laws on religion (“religion law”) in the academy: Although the field of “law and religion” has become something of a boom industry over the course of the last decades, the disciplinary horizon of the field continues to be dominated by ecclesiastical law, discussions on the proper boundaries between church and state and the management of religious pluralism.1130 Limiting the scholarly inquiry to these established themes – which have also played a decisive role in the ways in which the data in this book has been parsed –  risks missing the manifold interactions between law and religion that take place outside these narrow constructions. More importantly, a disciplinary horizon limited to laws on or of religion risks singling out “religion” from the multiple, intersecting contexts in which it appears, as a somewhat “special” or “unique” phenomenon.

As the scale and scope of the findings presented in chapters 4–7 attest to, religion, or more precisely religion-making is not a “special” or recent practice, but a perpetual feature of modern society, as social, political and legal actors incessantly invoke various aspects of what they take to be “religious” to bolster their claims or undermine those of others. In this way, the hunt for a viable or coherent concept of “religion” – whether it is construed as a universal feature of mankind or a suppressive instrument of power – appears to be a chimera, as the constant production and reproduction of different concepts of religion that serve different ends appear to be among the few readily identifiable features of “religion”.

Recognizing the always incomplete nature of “religion”, inspired by the recent publication of a joint general recommendation on harmful practices issued by the committees monitoring CEDAW and the CRC in 2014,1131 and taking into account the many challenges and inconsistencies identified in chapters 4–7, the committees should consider the possibility of issuing a joint general comment or recommendation on their approaches to religion. As the findings in this book attest to, religion is a complex phenomenon with a long and troubled interpretational history and a complicated relationship to the implementation of human rights provisions, and the committees should be encouraged to come together to discuss the repercussions of these findings for their future work.

The objective of such a comment/recommendation would be to clarify the obligations of state parties under the legal instruments monitored by the committees by providing authoritative guidance on legislative policy and other appropriate measures that must be taken to ensure full compliance with their obligations. The committees should explicate their views of the role of religion relative to the implementation of their instruments, specifying their understanding of the exact nature of the relationships between religion/s and specific provisions of their respective instruments. The comment/recommendation should take into account the numerous views on religion represented in earlier comments and recommendations issued by the committees, paying particular attention to general comments no. 22,1132 231133 and 341134 of the Human Rights Committee, positioning their views on the role of religion/s in relation to these comments. More specifically, the following issues should be clarified by the committees:


	a) The social role of religious communities has been approached very differently by the HRC, which has consistently ignored any such role, and the other committees, which have all urged the involvement of religious communities and leaders in the implementation of their provisions, albeit in different measures. The continued disinterest of the HRC is of particular importance because the committee monitors the most extensive and authoritative legislative framework on the role of religion in society. As such, the continued refusal of the HRC to allow any substantive content to the term and concept of “religion” in its practice should become subject to discussions.

	b) The increased reliance on religious leaders in the practice of the CEDAW and CRC committees should be discussed with a particular emphasis on the nature and potential outcomes of such involvement, identifying pitfalls and best practices, looking in particular to the guidelines developed by other UN agencies for the involvement of religious actors.

	c) Differences in the approaches to the principle of self-identification for members of minorities should be clarified and discussed by the committees. The emphasis on the intersectionality of religion, race and ethnicity developed in the monitoring practice of CERD should be examined by the other committees, with a particular concern for how an emphasis on this particular intersection may affect the rights of other vulnerable groups in society, notably women and children. Due to the many uncertainties involved in the notion of intersectionality, the committees should also consider issuing a separate comment on the viability of this particular concept.

	d) The committees should discuss the extent to which state favoritism for a religious tradition, doctrine or organization constitutes impediments in themselves to the implementation of their provisions. The continuous criticism from the CEDAW committee paired with the intermittent criticism from the HRC and the virtual silence from the CRC and CERD serve to make the position of state favoritism vague and unclear. Taking into account the recent statements of the Special Rapporteur on the Freedom of Religion or Belief on the potential problems entailed by any form of favoritism,1135 the committees should spell out their views on which relationships are considered detrimental, for what reasons, and in relation to which provisions of their instruments.

	e) The development of standardized recommendations by the CRC and CEDAW committees on the role of Islam and Islamic law should become subject to discussions, with a particular emphasis on (a) the differential treatment between Islamic and other forms of religious and customary law, and (b) the extent to which the committees view the reform of religious laws as more desirable to the implementation of their provisions than the abolition or dissolution of such laws. The appreciation expressed by CERD for the recognition of indigenous forms of law should be part of this assessment.
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Endnotes

1 For examples of actors at the “second” UN who have started dealing more actively with religion, see chapter 3.3.2.

2 See the project website at http://www.unhistory.org/ (Accessed 31. 08. 2016).

3 Some of the archival material examined in chapters 4–7 have been subject to more limited analyses in two previous publications: Årsheim, Helge. 2016. “Secularist Suspicion and Legal Pluralism at the United Nations.” Religion and Human Rights 11 (2): 166–188 and Årsheim, Helge. 2018 [in press]. “Legalities unbound? Assessing the role of religion and legal pluralism at four UN human rights committees.” Religion, State and Society 46(3).

4 The United Nations Webcasts: http://www.un.org/webcast/ga/59/statements/spaeng040921.pdf. (accessed 14. 04. 2016).

5 E/CN.4/2005/18/Add.4, 2004.

6 E/CN.4/2006/17, 2006.

7 Figures retrieved from United Nations Careers, at https://careers.un.org/lbw/home.aspx?viewtype=VD, (accessed 14. 04. 2016).

8 The idea of a coalition of states coming together to create binding legal obligations on one another to secure friendly relations for all eternity was authoritatively hammered out by Immanuel Kant in the essay “Perpetual Peace: A Philosophical Sketch” (1795). For an overview of different models of such projects, see Archibugi 1992.

9 Although Huntington’s essay was by far the most influential, the ideas underpinning it were formulated by Bernard Lewis in an article published in The Atlantic in 1990 with the ominous title “The Roots of Muslim Rage”. http://www.theatlantic.com/magazine/archive/1990/09/the-roots-of-muslim-rage/304643/ (accessed 19. 08. 2016).

10 See Claydon 1972, Sullivan 1988 and Dickson 1995.

11 This is a different approach to the original notion of essentially contested concepts, which was coined by Walter B. Gallie in a paper published in the Proceedings of the Aristotelian Society in 1956. According to Gallie, essentially contested concepts are recognized by seven distinctive features, all of which denote specific qualities inherent to such concepts, the main distinctive feature being criterion VI, that all participants in a conversation about essentially contested concepts recognize the authority of a more or less clearly enunciated archetype, whose replication is available through several different avenues. Among his key exemplars of essentially contested concepts, Gallie considered the participation in a particular religion to be satisfy most “nearly perfectly” his conditions (Gallie 1956: 180).

12 The total output of the committees is beyond the scope of this volume. Although the Committee on the Elimination of Racial Discrimination reviewed its first report as early as 1970, it was not until the early 1990s that the treaty bodies consolidated their monitoring practice into a set format, with similar and comparable documentation emanating from each review. The committee monitoring the Convention on the Rights of the Child held its first review session in 1993, and the online documentation system of the United Nations is presently (2016) complete from 1993. Hence, in order to make a comparable analysis feasible, no treaty-related document from prior to 01. 01. 1993 has been reviewed, apart from their inclusion and assessment in secondary literature cited. In order to include all relevant material available at the time of completion, the final date for inclusion of treaty-related documents in the analysis has been set to 31. 12. 2013.

13 Although the Committee on Economic, Social and Cultural Rights occasionally considers religion in its practice, I have decided to leave it out of the present analysis because of a relative scarcity of data.

14 At present (2016), the number of states that have ratified the conventions in question are as follows: The International Convention on the Elimination of Racial Discrimination: 177; The International Covenant on Civil and Political Rights: 168; The Convention on the Elimination of All Forms of Discrimination against Women: 189; The Convention on the Rights of the Child: 196.

15 Sessions typically last for 2 to 3 weeks, and are convened two or three times a year, depending on the committee in question. Committees review different numbers of states in each session. The sessions covered in the analysis are for the HRC the 47th through the 109th session, for CERD the 42nd through the 83rd session, for the CEDAW committee the 12th through the 56th session, and for the CRC committee the 3rd through the 64th session. Page number totals for each committee vary dramatically, from approximately 1300 for the HRC, to more than 5700 for the committee monitoring the CRC. While the CRC committee has issued concluding observations from the start, the other committees switched gradually from a mixture of summary records and short observations to the full concluding observations format. The HRC switched at its 50th session in 1994, and CERD at its 48th session in 1996. The CEDAW committee switched at its 13th session in 1994, but kept short summary records from the proceedings as part of its concluding observations until its 34th session in 2006.

16 Ponterotto identifies five essential components to “thick description”, including (1) accurate descriptions and interpretations of social actors within the appropriate context for the social action under analysis; (2) capturing the thoughts, emotions and web of social interaction among observed participants in their operating context; (3) assigning motivations and intentions to participating social actors; (4) a description of the context that approaches verisimilitude [lit. the appearance of being real], and (5) the promotion of “thick interpretation” of the above actions, leading to “thick meaning” (Ponterotto 2006: 542–543). Of all these dimensions, only (1) and (4) would be applicable to the analysis performed in this dissertation.

17 “religions”, “religious”, “religiosity”.

18 Primarily iAnnotate for iPad, Adobe Acrobat XI Pro and the online analysis tool voyant-tools.org.

19 These themes recur throughout chapters 4–7, and are also explored further in chapter 8.

20 This restructuring was met with important and constructive criticism from an anonymous reviewer, to which I am sincerely grateful. While I found the decision to keep the committee-based structure difficult, I believe and hope that the coherence and argument of each chapter is better preserved by this structure.

21 See in particular Ahdar and Leigh (2013), Lerner (2012), Hertzke (2012), Scolnicov (2010), Temperman (2010), Danchin (2008b), Plesner (2008), Langlaude (2007), Taylor (2005), Lindholm, Durham and Tahzib-Lie (2004), Gunn (2003), Evans (1997), Dickson (1995), Tahzib (1996), Sullivan (1988), Clark (1978), Neff (1977) and Claydon (1972).

22 The Religion and Public Life Project at the US Pew Research Centre is a case in point; in consecutive reports on restrictions of religion worldwide starting in 2009, the center has documented a yearly increase in social hostilities caused by restrictions on religion, identifying a “rising tide of restrictions” in their 2012 report, announcing in the title of its 2014 report that “Religious Hostilities Reach Six-Year High”. The definition of religion applied in the measurement of such restrictions is listed in Appendix 1 to the very first report, “Global Restrictions on Religion” (2009), which draws its methodology from the 2006 article “International Religion Indexes: Government Regulation, Government Favoritism, and Social Regulation of Religion” (Grim and Finke 2006), where the following definition of the term “religion” is offered, with no rationale, discussion or clarification for why it is apt for the measurement of restrictions on religion: “we define religion as explanations of existence based on supernatural assumptions that include statements about the nature and workings of the supernatural and about ultimate meaning (Grim and Finke 2006: 6). This definition is also reiterated in the later work of one of the authors (Finke 2013: 3) on the restrictions of religion worldwide. There is no way to assess how the authors operationalize this definition in their measurements of government or social restrictions or favoritism of religion because they offer no explanation, and because it is a definition of the term that is entirely focused on the minds of adherents, raising serious methodological questions concerning their identification. As such, it is not only far removed from my approach, but also from the definitions of religion employed by international monitoring bodies like the UN Human Rights Committee (see chapter 5). See Merry 2011 for a critical account of human rights indexes more generally.

23 “Critique” and “criticism” are concepts that come with a lot of baggage (Koselleck 1988; Asad et.al 2009; Mas 2012). I use it here merely in a heuristic fashion, to distinguish it from the “phenomenological” approach frequently associated with Mircea Eliade.

24 An evolutionary perspective on law and religion posits law as the result of a continuous, linear secularization of essentially religious rules. According to this perspective, the resulting body of law relies on religious roots for its structure, key concepts and methods. The idea that law somehow still does, or should, contain a kernel of religious elements, enjoys considerable support. In the scholarly community, this support is particularly associated with the legacy of one of the first scholars to explicitly address the issue of law and religion in combination, Harold J. Berman of Emory University, Atlanta. Publishing extensively on the topic (see The Interaction of Law and Religion (1974), Law and Revolution: The Formation of the Western Legal Tradition (1983), Faith and Order: The Reconciliation of Law and Religion (1993), Law and Revolution II: The Impact of the Protestant Reformations on the Western Legal Tradition (2006)), his main contribution to a further understanding of law and religion was to provide what John Witte Jr. and Frank Alexander have later called a binocular view of law and religion; one that takes into consideration not only the ways in which law approaches religion, but also how religion appropriates law (Witte and Alexander 2008: 1).

25 While the term post-secular long predates 2001, Jürgen Habermas’ inclusion of the term to diagnose the state of affairs in the Western world one month after the September 11 terrorist attacks on the U.S.A. instantly sparked a debate on the term in German, and later international sociology (Boy 2011). The immediate question in the ensuing debate concerned whether a “shift” from secularity to post-secularity had taken place, and if so, what the new condition entailed, a question that is still very much unresolved (Bader 2012: 5). Although the early debate was mainly limited to political philosophy, sociology and theology, it has since gained traction in numerous other fields that deal with the interface of law, religion and society, including but not limited to anthropology (Fountain 2013), law (Calo 2011), international relations (Rees 2014, Wilson 2014), educational studies (Hotam and Wexler 2014) and women’s studies (Smiet 2014).

26 The claim that religion is a Western term and category that has been imposed on other traditions, beliefs and practices according to their degree of similarity with Abrahamic faiths is well documented in a number of works, notably Peter Almond’s The British Discovery of Buddhism (1988), on how sentiments in Victorian England were responsible for the shaping of how we understand Buddhism today; Talal Asad’s important historical work on the Western bias in anthropological theories of religion, Genealogies of Religion (1993); David Chidester’s analysis of the concept of religion at the colonial frontier in southern Africa, where the concept shifted in content relative to the level of conflict between colonial administrations and the indigenous population in Savage Systems (1996); Richard King’s study of how colonial administrators in India used the category to establish and maintain order, in Orientalism and Religion. Postcolonial Theory, India and ‘The Mystic East’ (1999), and Tomoko Masuzawa’s The Invention of World Religions: Or How European Universalism was Preserved in the Language of Pluralism (2005), the defining overview of how the idea that there is such a class of things as world religions evolved gradually as the scientific study of religion came into being at the heyday of European colonial enterprises in the middle to late 19th century.

27 For an additional call for the need for research on religion-making from above, see Hurd 2012; for religion-making from below, see Comaroff 2009, for religion-making from a pretended outside, see McCutcheon 1997.

28 For a more focused exploration of how this process plays out “on the ground”, see Presler (1983).

29 Tweed’s divisions are strongly inspired by Robert Baird’s Category Formation and the History of Religions (1971).

30 This also connects to Jonathan Z. Smiths claim in the book chapter “Religion, Religions, Religious” (1998), quoted in Tweed’s article, that the multiple available ways in which to define religion should be seen as a simple fact, not a problem (Smith 1998: 281).

31 In a similar vein, sociologists Bruce Carruthers and Terence Halliday have examined how actors on different levels of international society have handled the management of large-scale bankruptcies and their consequences: While the shape and content of insolvency rules are negotiated at the intergovernmental level, the impact of these rules on the creation and enforcement of domestic law depend on a variety of factors, ranging from the location of a country in a “global matrix of power”, combined with its cultural and social distance from the norm-producing, intergovernmental center (Carruthers and Halliday 2006: 523).

32 International law is commonly given very varied definitions. See Onuma 2000, Koskenniemi 2001, Evans and Janis 2004, Janis 2008, Bederman 2008 or Neff 2010 for a small selection of alternate definitions of international law. The debate is not new (see Williams 1945: 146), nor is it likely to subside.

33 While periodizations of this sort are necessarily reductionist and strongly Eurocentric, so is the entire vocabulary and most theories of international law, whose very creation and purpose can be viewed as instruments of colonial subjugation and suppression (Anghie 2006: 394), a situation historians of international law have only recently begun offering critical perspectives on (Koskenniemi 2011: 170). The periodization is drawn from Neff 2010.

34 While the Cold War has commonly been construed as an ideological battle beyond religious allegiances, recent research suggests that religion played a major role in the bloc formations, particularly as a key component of the “American Way of Life” (Kirby 2013a; 2013b).

35 The United Nations Department of Economic and Social Affairs, NGO Branch: Basic Facts about NGO Status, http://csonet.org/?menu=100 (accessed 27. 07. 2016).

36 Article 13 reads: “1. The General Assembly shall initiate studies and make recommendations for the purpose of: a. promoting international co-operation in the political field and encouraging the progressive development of international law and its codification; b. promoting international co-operation in the economic, social, cultural, educational, and health fields, and assisting in the realization of human rights and fundamental freedoms for all without distinction as to race, sex, language, or religion. 2. The further responsibilities, functions and powers of the General Assembly with respect to matters mentioned in paragraph 1 (b) above are set forth in Chapters IX and X.”

37 Article 68 reads: “The Economic and Social Council shall set up commissions in economic and social fields and for the promotion of human rights, and such other commissions as may be required for the performance of its functions.”

38 For an overview of the current special procedures of the Human Rights Council, see http://www.ohchr.org/EN/HRBodies/SP/Pages/Welcomepage.aspx (accessed 23. 08. 2016).

39 Article 18 of the UDHR reads in full: “Everyone has the right to freedom of thought, conscience and religion; this right includes freedom to change his religion or belief, and freedom, either alone or in community with others and in public or private, to manifest his religion or belief in teaching, practice, worship and observance.”

40 Article 18 of the ICCPR reads in full: “1. Everyone shall have the right to freedom of thought, conscience and religion. This right shall include freedom to have or to adopt a religion or belief of his choice, and freedom, either individually or in community with others and in public or private, to manifest his religion or belief in worship, observance, practice and teaching. 2. No one shall be subject to coercion which would impair his freedom to have or to adopt a religion or belief of his choice. 3. Freedom to manifest one's religion or beliefs may be subject only to such limitations as are prescribed by law and are necessary to protect public safety, order, health, or morals or the fundamental rights and freedoms of others. 4. The States Parties to the present Covenant undertake to have respect for the liberty of parents and, when applicable, legal guardians to ensure the religious and moral education of their children in conformity with their own convictions.”

41 A/RES/36/55. Parallel to the process of creating binding provisions from the UDHR, several of the numerous treaties adopted by the international community in the early post-war decades contained provisions on religion. Most prominent among these are the Genocide Convention (1948) article 2, protecting religious groups, the Geneva Convention III (1949) articles 34–37 on the religious rights and status of chaplains among prisoners of war, the Geneva Convention IV (1949) article 27 (1), which safeguards the respect for civilians’ religious convictions and practices in times of war, the Refugee Convention (1951) articles 1, 2, 4 and 33, on religious grounds of persecution, non-discrimination on religious grounds among refugees, their practice of religion and their right to non-refoulement if at risk for their religious origin, ILO Convention no. 111 on discrimination in employment and occupation (1958) on non-discrimination in the labour market, and the UNESCO Convention against Discrimination in Education (1960) articles 1, 2 and 5, dealing with non-discrimination in education, the purpose of interreligious friendship in education and the role of parents’ religious and moral convictions. Neither of these are among the core human rights treaties as defined by the OHCHR and international scholarship, and most have drafting histories and instruments of implementation and monitoring distinct from the treaties adopted to give effect to the provisions of the UDHR, and an examination of these instruments would be beyond the scope of the present analysis. See Lerner 2012 for an overview of these instruments and their limited engagement with the core human rights treaties.

42 This is not limited to the international level, but is also evident in the practice of the European Court of Human Rights (ECtHR), where religion was expanded to include non-religious beliefs long ago (Taylor 2005). Article 9 of the European Convention on Human Rights (ECHR) is modeled on article 18 of the UDHR, with only minor differences, confronting the court with a conception of religion that is so wide it risks challenging virtually every area of law (Pearson 2013: 580). This potential for conflict has led the court to develop a cautious practice, where states are allowed a considerable margin of appreciation, i. e. autonomy, in article 9 cases (ibid.).

43 There is a vibrant discussion of this issue in domestic law, in particular in the US, see Sullivan 2005, Eisgruber and Sager 2010 and Schwartzman 2013. This discussion is paralleled by a strikingly similar debate internal to religious studies, concerning the applicability of religion as an analytical term. While the latter debate has been simmering since the early 1900s, it reached a temporary climax around the turn of the millennium, when authors like Timothy Fitzgerald (2000) and Daniel Dubuisson (2003) called for a complete abandonment of the term for scholarly purposes. See also chapter 1.

44 CCPR/C/21/Rev.1/Add.4, 1993.

45 From the inception of the Special Rapporteur mandate in 1986, every consecutive rapporteur has supported and reiterated an expansive understanding of the content of “religion or belief” See the website of the Special Rapporteur for more information on the office and the interpretation of its mandate: http://www.ohchr.org/EN/Issues/FreedomReligion/Pages/FreedomReligionIndex.aspx (accessed 23. 08. 2016).

46 The nexus between the forum internum and the forum externum is largely taken for granted in present theorizing on the freedom of religion or belief. However, see Evans 2014 for a problematization of this nexus.

47 Article 2 of the UDHR reads: “Everyone is entitled to all the rights and freedoms set forth in this Declaration, without distinction of any kind, such as race, colour, sex, language, religion, political or other opinion, national or social origin, property, birth or other status. Furthermore, no distinction shall be made on the basis of the political, jurisdictional or international status of the country or territory to which a person belongs, whether it be independent, trust, non-self-governing or under any other limitation of sovereignty.”

48 For the drafting history of the ICCPR and the ICESCR, see Normand and Zaidi 2008.

49 Declaration on the Rights of Persons Belonging to National or Ethnic, Religious and Linguistic Minorities (A/RES/47/135), 1992.

50 In particular, the Special Rapporteur on contemporary forms of racism, racial discrimination, xenophobia and related intolerance (E/CN.4/RES/1993/20, 1993) has engaged religion as a feature of racial discrimination on numerous occasions, including through a joint report with the then Special Rapporteur on Freedom of Religion or Belief, Asma Jahangir, on the “defamation of religions” (A/HRC/2/3, 2006). Additionally, the special rapporteurs on minority rights, indigenous peoples, violence against women, terrorism, freedom of opinion and expression and cultural rights have engaged religion to some degree.
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52 E/CN.4/Sub.2/200/Rev.1, 1960.

53 E/CN.4/Sub.2/200/Rev.1: 15, 1960. The split between religious discrimination and minority protection was reaffirmed in 1971, when the Sub-Commission, in the wake of the adoption of the ICCPR, found it necessary to appoint Francesco Capotorti as special rapporteur set to prepare his Study on the Rights of Persons Belonging to Ethnic, Religious and Linguistic Minorities to complement Krishnaswami’s work. Capotorti’s work was submitted in 1979 (E/CN.4/Sub.2/384/Rev.1), and is widely considered to have provided the authoritative interpretation of the scope of article 27 of the ICCPR, defining minorities as “A group numerically inferior to the rest of the population of a State, in a non-dominant position, whose members – being nationals of the State – possess ethnic, religious or linguistic characteristics differing from those of the rest of the population and show, if only implicitly, a sense of solidarity, directed towards preserving their culture, traditions, religion or language” (E/CN.4/Sub.2/384/Rev.1: 568, 1979) (Yupsanis 2009: 249).
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530 Article 28(2) reads: “2. A reservation incompatible with the object and purpose of the present Convention shall not be permitted.”

531 Article 17(1) reads: “1. For the purpose of considering the progress made in the implementation of the present Convention, there shall be established a Committee on the Elimination of Discrimination against Women (hereinafter referred to as the Committee) consisting, at the time of entry into force of the Convention, of eighteen and, after ratification of or accession to the Convention by the thirty-fifth State Party, of twenty-three experts of high moral standing and competence in the field covered by the Convention. The experts shall be elected by States Parties from among their nationals and shall serve in their personal capacity, consideration being given to equitable geographical distribution and to the representation of the different forms of civilization as well as the principal legal systems.”

532 Article 21(1) reads: “The Committee shall, through the Economic and Social Council, report annually to the General Assembly of the United Nations on its activities and may make suggestions and general recommendations based on the examination of reports and information received from the States Parties. Such suggestions and general recommendations shall be included in the report of the Committee together with comments, if any, from States Parties.”

533 Article 1 reads in full: “For the purposes of the present Convention, the term “discrimination against women” shall mean any distinction, exclusion or restriction made on the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or exercise by women, irrespective of their marital status, on a basis of equality of men and women, of human rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field.”

534 Article 10 reads in full: “States Parties shall take all appropriate measures to eliminate discrimination against women in order to ensure to them equal rights with men in the field of education and in particular to ensure, on a basis of equality of men and women: (a) The same conditions for career and vocational guidance, for access to studies and for the achievement of diplomas in educational establishments of all categories in rural as well as in urban areas; this equality shall be ensured in pre-school, general, technical, professional and higher technical education, as well as in all types of vocational training; (b) Access to the same curricula, the same examinations, teaching staff with qualifications of the same standard and school premises and equipment of the same quality; (c) The elimination of any stereotyped concept of the roles of men and women at all levels and in all forms of education by encouraging coeducation and other types of education which will help to achieve this aim and, in particular, by the revision of textbooks and school programmes and the adaptation of teaching methods; (d) The same opportunities to benefit from scholarships and other study grants; (e) The same opportunities for access to programmes of continuing education, including adult and functional literacy programmes, particularly those aimed at reducing, at the earliest possible time, any gap in education existing between men and women; (f) The reduction of female student drop-out rates and the organization of programmes for girls and women who have left school prematurely; (g) The same Opportunities to participate actively in sports and physical education; (h) Access to specific educational information to help to ensure the health and well-being of families, including information and advice on family planning.”

535 Article 12 reads in full: “1. States Parties shall take all appropriate measures to eliminate discrimination against women in the field of health care in order to ensure, on a basis of equality of men and women, access to health care services, including those related to family planning. 2. Notwithstanding the provisions of paragraph I of this article, States Parties shall ensure to women appropriate services in connection with pregnancy, confinement and the post-natal period, granting free services where necessary, as well as adequate nutrition during pregnancy and lactation.”

536 Article 15 reads in full: “1. States Parties shall accord to women equality with men before the law. 2. States Parties shall accord to women, in civil matters, a legal capacity identical to that of men and the same opportunities to exercise that capacity. In particular, they shall give women equal rights to conclude contracts and to administer property and shall treat them equally in all stages of procedure in courts and tribunals. 3. States Parties agree that all contracts and all other private instruments of any kind with a legal effect which is directed at restricting the legal capacity of women shall be deemed null and void. 4. States Parties shall accord to men and women the same rights with regard to the law relating to the movement of persons and the freedom to choose their residence and domicile.”

537 See below.

538 A/45/38(SUPP), 1990.

539 A/49/38(SUPP), 1994.

540 Article 16 reads in full: “1. States Parties shall take all appropriate measures to eliminate discrimination against women in all matters relating to marriage and family relations and in particular shall ensure, on a basis of equality of men and women: (a) The same right to enter into marriage; (b) The same right freely to choose a spouse and to enter into marriage only with their free and full consent; (c) The same rights and responsibilities during marriage and at its dissolution; (d) The same rights and responsibilities as parents, irrespective of their marital status, in matters relating to their children; in all cases the interests of the children shall be paramount; (e) The same rights to decide freely and responsibly on the number and spacing of their children and to have access to the information, education and means to enable them to exercise these rights; (f) The same rights and responsibilities with regard to guardianship, wardship, trusteeship and adoption of children, or similar institutions where these concepts exist in national legislation; in all cases the interests of the children shall be paramount; (g) The same personal rights as husband and wife, including the right to choose a family name, a profession and an occupation; (h) The same rights for both spouses in respect of the ownership, acquisition, management, administration, enjoyment and disposition of property, whether free of charge or for a valuable consideration. 2. The betrothal and the marriage of a child shall have no legal effect, and all necessary action, including legislation, shall be taken to specify a minimum age for marriage and to make the registration of marriages in an official registry compulsory.”
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