Y PI PINMY NYIIN

D37 Wiy DI 2L NI SN DI MW T PO Y38 X mwn (fol. 38b)
oY1 2w %Y DY2wI DM N0 NP 537 NN ofwn oNiwm %om %) paws
STIDIIT DI TTINT DS PRIV T O3 iy

Mishnah 1: 'There are four kinds of keepers: The unpaid trustee and the
borrower, the paid keeper, and the renter. The unpaid trustee swears about
everything’; the borrower pays for everything; the paid keeper and the renter
swear about breakage, abduction, and death, but pay for the lost and the

stolen’.

1 The same Mishnah already was part of it was not his fault.

Bava mesi’a 7:9. 3 They do not pay for what happened
2 He has to swear that he did not take = beyond their control.

anything and that in case anything was lost

PN YD PV DY 0D 137 N 91D )0 PV YA R 1991 (38b line 37)
NPN DA PN N1 VWY AN ITYP 027 DY KON 92 AP 027 PR T7T NIN P
’27 91 110N NTY S3PHRD 12 NYIN RN P3>3 ODP 027 N PP 7T
DNPY9 37 DY MNN AT PP TIT RPN PIPD PX NPNHD GNP 927 N 7N
IOVINY N DAY NV DYYID MY T RYD) DYIND D .30 NN NI
N .DYYIN MYTDD NYY NI DHYIN MYIL PN PN NN OYYIN MYIN
Y37 DN NTHIVD N 127 DY NN 137 .DHYYIN MYTII RNV TY RYD) 1IN
YT NTHRIVA PHPP 1O NIN JYN ND 1IN IDIIND NTHIVA DX oY1 7PN 12 Pa
N DY M VNI NRPYY DN NY AT INY ™I IPN 12 P 3T DN .0
72 P12 >3 INTD IDIIND NTHRIWA PR ) 0D NIN MDY DD MIT TUN NoY TY DX
NYTN MIPA NI DI .DWYIN NYTHN NOY MIPa 191 .12 2327 MR 0Y ™I N

.D)yan
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Halakhah 1: “There are four kinds of keepers,” etc. Rebbi Johanan said,
there are four kinds of keepers and they become liable only through
acquisition’. Rebbi Jacob bar Aha in the name of Rebbi Eleazar: Also in
matters of robbery they become liable only through acquisition. Rebbi Yose
ben Rebbi Bun said, a baraita said so: “one who contracts with another for a
field,” etc. Rebbi Hananiah said, Rebbi Abun, also in theft cases they
become liable only through acquisition®. Rebbi Hananiah in the name of
Rebbi Phineas, our Mishnah said so: “If he was pulling it to lead it out but it
If he lifted it or had it led
outside the owner’s property when it died, he is liable.”” If he lifted it inside

died on the owner’s property, he is not liable.

the owner’s property it is as if he had taken it out of the entire property of the
owner. If he was pulling it and it left, only after it left the entire property of
the owner. Rebbi Abbahu in the name of Rebbi Johanan: If it was standing at
his feeding trough®. Rebbi Abun bar Hiyya asked: If it was standing at his
feeding trough then even if he did not pull it’! But we must deal with the case
that it was standing in the public domain'’. Does Rebbi Abun bar Hiyya
follow the House of Shammai, since the House of Shammai say, “he shall be
hit by less or more”"'? How do we hold? If it was standing in the public
domain and he intended to rustle it when it died, according to everybody he
became liable by that intention. If he did not start to pull it, according to
everybody he is not liable'”. But we most hold that it was standing at a
feeding trough on his property"”. As Rebbi Abun bar Hiyya said, following
Rebbi Abun said, there he acquired without the
knowledge of its owner; but here when he acquires with the knowledge of its

the House of Shammai.

owner'.

4 In the Babli, Bava gamma 79a, this is transfers responsibility from owner to

treated as an old (tannaitic or pre-tannaitic)
rabbinic institution. Since keepers incur
financial responsibilities, the moment in
time when responsibility is transferred from
owner to keeper must be well defined. The
rules of this transfer are borrowed from the
rules of buying and selling. Any act which

would transfer property from the seller also

keeper; absent such an act no responsibility
is transferred.

5 Tosephta Bava mesi'‘a 9:12. If
somebody contracts to care for a field and
then neglects his duty so that there is no
yield, he can be sued for damages only if
there was an act of acquisition.

6  The act of stealing is completed and
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the thief responsible for double restitution
only after an act of acquisition, such as
putting the stolen object in his pocket. If the
thief is discovered while he is dragging
away some object in the owner’s house, he
is not liable for double restitution since as
long as the object was not lifted it was not
acquired by the thief as long as he did not
reach the public domain.

7 Mishnah Bava qamma 7:8, Notes
83-84, describing rustling of animals.

8 Babli Ketubot 31b, an opinion ascribed
to Rabinna II. An animal pulled or pushed
into the public domain is not thereby
acquired by the thief; it becomes acquired
only when it is brought into the thief’s
private property.

9  Since we hold that the property of a
person acquires abandoned property found
on it (cf. Gittin 6:2, Note 71).
owners do not know where their lost object

Since the

is, they cannot make a mental reservation
which would annul the acquisition.

10  In the Babli, loc. cit., opinion ascribed
to Rav Aha (bar Rava), of the last generation
of Babylonian Amoraim.

11 Mishnah Bava mesi'a 3:13. The
dishonest keeper in the opinion of the House
of Shammai has to pay the larger of the
values of the object either at the time it was
given to him or when it should have been
returned. The House of Hillel makes him

pay the value at the time he took possession,
R. Aqiba the value at the time of the claim.
This has nothing to do with the problem
The Mishnah there continues: “If
somebody intends to take the deposit, the
House of Shammai hold him liable, but the
House of Hillel say, he is liable only from

here.

the moment he takes it.” Since in the public
domain acquisition is effected only by
lifting the object, not by dragging it, liability
for cattle rustling in the public domain exists
only for the House of Shammai.

If he
intended to rustle an animal but did not do

12 The statement is elliptic.
it, even the House of Shammai agree that
thought without action is without legal
consequences. If he pulled the animal
along, and declared before witnesses that he
intended to rustle this animal, even the
House of Hillel will agree that he accepted
liability for his act.

13 The Mishnah in Bava mesi'a notes that
for the House of Shammai full liability starts
when the animal enters the robber’s property
while the House of Hillel require an act or at
least a declared intent of acquisition.

14 While an act of acquisition may be
required for liability both of the keeper and
of the thief, the details of what is considered
as such an act are different in the two cases
since acquisition by the will of the owner is
less restrictive than that against his will.

OYnD N9Y YD yiiph N9 1YY ) angron WRk 3D N2 (38b line 53)
JNN DN NNPYORTIID MINN JDOY IONY NI IOV 27 N NN Y NI INYD

P2y NANY D PIY INPRYY 1D 2390k

It is written: If a man give to another, etc’, to keep'®. To keep, not to tear

it up. To keep, not to throw it away. 7o keep, not to give it away as a gift.
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Rebbi Yose said, only if he said to give it to anyone he likes. But if he said, to

X, since he is obligated to keep it is as if he kept it for him'’.

15 Babli Bava gamma 93a.

16  Ex.22:6.

17 The paragraph gives the rules of the
unpaid keeper who in case of loss has to
swear that he did not appropriate the article
for himself and that it was not lost by his
negligence. But if he received the article in
order to dispose of it, or to distribute it to
the poor, even if it was lost there cannot be

any oath. R. Yose points out that this
applies only if the charge was to distribute
to the poor, not if it was to be delivered to a
designated person. Rashi explains in Bava
qamma that the depositor cannot sue
because he renounced ownership and the
poor cannot sue since the keeper was free to

give to any poor person of his choice.

IONY 222 PONT NTD RYY 227 IIN 3 YN ND OND AN APN 2N (38b line 57)

NN 122 %120 102 VAN NI

It was stated: If it was stolen from the man’s house'®. Not from his roof.

Rebbi Eleazar said, that means, from an unprotected roof. But a fortified roof

. . 1
is like a house'.

18 Taking anything from a flat roof
visible from the outside is not theft but
robbery since it was in the open. There can
be no double restitution in this case. But if

nothing deposited there could be seen from
the street it is theft and subject to its laws.
Keeping a deposit on an open roof is gross
negligence on the part of the keeper.

the roof was surrounded by a wall so that

AN ND WOND TAN 2PN M) INIWD 12N N OND 120 29 N (38b line 59)
D NPYI VDY IMIN RYPNY . 0PY KINY 0D YRY INPHYY 1PN 121D DY Nih
MY 97 DNV .OIN I MPIYN I2IUD) 1Y NI IOYINND) ONIYI NIIPNHND
TYPN YY) NYPN MM NYPR MIMY 97 12IWD) DY XD 55D NX D2YN I3 Ny
DOINN PN INYYO NI .yaY) NN NYD) YW 10 10 PRY OIN INIY N¥PN DHYM
35 N0Y N DYDY D PN 230 N¥MY N NTIDN APYNYR IND YU NIV PYTY
DN ND 230 N ND ON) XTI APYRYD  ADTID A1 PYY RNY Ny oD yawn) Nia
MO NYND)

It was stated, if it was stolen from the man’s house'®; not from the
borrower’s house. If it was stolen from the man’s house; not from the house

of the paid keeper or the renter'*? Since he is obligated to watch it, it is as if it
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referred to him™; for you may say that there are three paragraphs”. The last
one about the borrower, the middle one about the paid keeper and the renter,
the first one about the unpaid keeper. The borrower who profits from all pays
everything. The paid keeper or the renter, because he profits partially and
gives partial profit, swears about part and pays part. The unpaid keeper who
What does he swear? 1 did not
What is the situation if others know that he did not
commit anything? Let us hear from the following: If the thief was found but

does not profit at all swears and leaves.

commit anything™.

has nothing with which to pay, may he say to him”, swear to me that you
were not thinking to take it? Let us hear from the following: If the thief was

not found™. Therefore, it he was found he is not liable.

19  The verse speaks of the unpaid keeper, 20  There is a reason to extend the rule of

who swears that he did not take it and that
he was not negligent but does not pay. The
corresponding cases for the paid keeper and
the borrower are not mentioned in the
verses. The definite article is interpreted to
mean that the verse insists that it was stolen
from this man’s house; the rule does not
apply to others. By the reason explained
later it is clear that the borrower cannot
swear; he must pay. There is no intrinsic
reason in the verse to exempt the paid
keeper and the renter. Why are they
In the Babli Bekhorot 11a, the
verse is read to exclude institutions; cf.
Bava gamma 7:1 (5d 46), Notes 10 ff.

exempt?

the unpaid keeper to the paid one.
21 Ex. 22:6-8, 9-11, 13-14.
statement in the Babli, Bava mesi‘a 94b.

22 He did not take anything for his
personal use

A similar

and was not criminally
negligent.

23 The owner of an object stolen from an
unpaid keeper. If he cannot recoup his loss
he might be tempted to let the keeper swear
in the hope that he might prefer to pay rather
than swear.

24 Ex. 22:7. 1If the thief was found, the
unpaid keeper is absolved from any oath.
Mekhilta dR. Ismael Nezigin 15.

DY PATINR Y NYIY 10 NYIIR YTIN 0 NYTOR YR D 0D (38D line )
7D NPPY 021D 1T TY NTIND NIAY 0N NI IHYN P D) OX N
AYRY NTIN .DPYN N DX PN NIITPY N DX NN INYHY? 73100 INYHY
N2Y92 NI POIND N2
Y RYD OX DR NN PTY PN NP NPIN NPAY NN DN 2D PR
NI NPY DPYNY DNIY NPINY) NP PRZYN NIIM NNAY POZYN PRY 12w
MY NIYN YPY PRY M DR N3O0 AZY MM NPIP NN DY PT ION



216 SHEVUOT CHAPTER EIGHT

WD G \DBY MY P07 T I2YTIN UM P07 MK TNV 12U IND XY 0
PINADY 2T DD 030 ORYNY? 1Y DRYRY? 2D NPPY 031 11T TY DY Ay
2 PYavw 1202 NN NNAY DIPNI MY NPY INNRT PNND X279 NNIAYD DX NIAY N
NN N2 NH7IN NN YD) 27T M) 02T Y POYIND 9Y PYAY) IND G L PDIIND
M2YND
It is written, if @ man give to his neighbor a donkey, or an ox, or a sheep™
etc. An oath before the Eternal shall be between the two of them’. Stolen, if
it was stolen stealing from him’’. Lost, and if, to include the lost one™. So far
following Rebbi Aqiba. Following Rebbi Ismael? Rebbi Ismael stated: Since
you say that he pays for theft which is close to duress, for loss which is not
close to duress not so much more*?
For the borrower only the broken is written. From where loss and theft?
It is logical. Since the paid keeper and the renter who do not pay for the
broken or the dead have to pay for theft and loss, the borrower who pays for
the broken or the dead certainly has to pay for theft and loss™. It was stated
about this:
challenged.

This is an argument de minore ad majus which cannot be

From where the abducted? It is said here, it was broken or died"'; and it is
said there, it dies or was broken™. Since there the abducted was included,
here also the abducted was included. So far following Rebbi Aqiba®.
Following Rebbi Ismael? Rebbi Ismael follows Rebbi Nathan. Rebbi Nathan
says, or, to include the abducted. Or following Rebbi Meir who said, an equal
cut at the place it comes from™. Since there one swears for duress, also here
one swears for duress. Still following Rebbi Nathan, for Rebbi Nathan said,

or it died', to include the abducted one™.

25  Ex.22:9. 29 In the Babli, Bava mesi‘a 94b, this is

26  Ex.22:10.
27 Ex. 22:11.
misquoted; it is written ox) “and if”, not ox

The verse is intentionally

“if”, as noted in the sequel.
28 This is Rebbi Aqiba’s

argument that all conjunctions which are not

signature

absolutely necessary imply an addition

which can only be determined by tradition.

characterized not as a statement of R. Ismael
but as a Galilean Amoraic statement in the
spirit of R. Ismael. A different argument is
in Mekhilta dR. Ismael Nezigin 16, (ed.
Horovitz-Rabin p. 305).

30 This an argument of R.
Mekhilta dR. Ismael Nezigin 16, (ed.
Horovitz-Rabin p. 306).

Ismael;
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31  Ex.22:13.

32 This is not an argument of R. Aqiba
but of R. Ismael [Mekhilta dR. Ismael
Nezigin 16, (ed. Horovitz-Rabin p. 306)]. R.
Aqiba’s argument is attributed here to R.
Ismael.

33 Chapter 4, Note 33. If broken or died

and died or was broken defines an equal cut,
since the abducted is mentioned in v. 9 it
also is implied in v. 13.

34 A follower of R. Aqiba has the choice
of arguing either following R. Meir or R.
Nathan.

MY AN PPN DVDD N 37 IMN . PONINY 293 TIYY DYV Y2 YT 227 (38c¢ line 8)
ND OINT 210D 12V INIY 21 10D PR DI 127 N .POINIY D9 mMOYUR DYV
WY I0IN) DR Y DY M) POIINDY D92 MOYR DYYNY 121W) 12 Iniva adNn
POY WOV IIN P MY OIN L IDIN DINYD) 12 PN MIN DX PN 37 DN NIVR PoY
VINR D92 MMOYR DIYN IPNY DI 1DY IV NN D IR T NN

DN PRY PRY ININ) DR NN N2Y MM DIPRTIIN 592 MMOYUN DYYNY DNIva

Rebbi Yudan asked: *’If he claimed the claim of a thief and duress? He
told him, an armed robber came and took it; does he have to pay double
restitution of duress? Rebbi Yose said, if it were so one should state “the paid
keeper and the renter;” but we have stated: We do not find that the paid
keeper and the renter pay double restitution of duress. On this we have stated,
“this is an argument de minore ad majus which is questionable”. Rebbi
Hanina said, if you say so, should you say, this is an argument de minore ad
majus which is questionable™, for he can tell him, let us say that the borrower
pays double restitution. On this it was stated, this is an argument de minore

ad majus which cannot be challenged®’.

35 The proviso that the keeper may have
to pay double restitution is mentioned only
for the unpaid keeper, where Ex. 22:8 is
interpreted to mean that the keeper claimed
the deposit was stolen but it was proven in
court that he himself took it. The paid
keeper or the renter must pay for stolen
items (22:11); in general, a claim that the
item was stolen by such a keeper is an
agreement that he has to pay; even if the
claim is false there is no reason for double

restitution. But if the keeper claims that the

item was abducted by force, he may swear
to this fact to free himself from paying (v.
22:9). An argument is missing here, which
is supplied in the Babli, Bava mesi‘a 57b,
viz., that in an orderly commonwealth an
armed robber will hide his weapons in
public and only show them to his intended
victim.  This makes armed robbery an
instance of theft (Sanhedrin 8:3, Notes
444F).

whether a false claim of armed robbery

Therefore the question arises

makes the paid keeper or the renter liable for
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double restitution.
The scribe first
wrote correctly nawn Yy pxw “which

36 The text is incorrect.

cannot be challenged” and then corrected it
wrongly to the text given. The reference is
to the argument de minore ad majus
presented in the preceding paragraph where
stated that the
unquestionable. But if there are instances of

it was argument  is

theft where the paid keeper and the renter

follow the rules of the unpaid keeper, the
argument becomes invalid; it is more than
questionable, it is shown to be false.

37  Therefore the claim of armed robbery
is not a claim of theft; there never can be
double restitution by the paid keeper or the
The Babli (Bava mesi‘a 57a/b)
disagrees and holds that in this case the paid

renter.

keeper has to pay double restitution
(Maimonides Hilkhot Genevah 4:4).

M7 YAV NN NPT VAW INY .0IY) ND DY PIYATON I DN (38c line 16)
22Y NP O NPIN O3 NYPDN RIMND YY) DX PION I N9 027 1PN
A2yN ©Hy1a NV MV Py SNV 21 1YW Ry PV DY NN NNIY
NOY MO PHYID ONWD JaYTOD ND D) 12W R parn Yy n2» NTIN
AT 037 DY PN 037 DPWRY M NN YIY) NINY XYW DT IND 22D Dy13
220 PoY1 NpY MO PHYIa Yoy NIRD NPHRNNY SXIY XY 7177 NYPDN RIND
WON PR 2PN OOYID NIY MV DYYID 12Y DD NI Py NPD NP0V 12Y Ny
NP PMOYND NDT NITIN XY OND ITWN) 1D XD NI YD NIVN NYIAYD
PoY2 ON 7Y X)) .DPY? 1y PHya PN .yaY) iny »oya OX DN NPY AT NTD DY
Yy ©DYIN PRY P 9Y PHYINY PI DIN MW DY NI DY pIyI PN .yIY) Yy
MY YY) Y NYDY OIIT YY) DY KYD DZUN DXIWDY DNIT N Y3Y)
.DIN INIYD NNN PN NN YY) DIN MY DIYN DY Ky DT M0 N DN
P2 DY DPYINY P3P Ny DIN IV OMN DX DD YT N Iy DYyanya
IYNY XN NI NN 2T DN YYHTIITHI DY PN DY NN Iy DHYID PRY
DTN MY 12V T2 RPN DIN IDIY MY 120 INIYL NTIN) N3 NYIRD

It was said, if its owners were with him, he does not have to pay™. Does

he have to swear? Rebbi Ze'ira said, he swears. Rebbi Hanina and Rebbi La
both are saying, he does not swear”. A baraita supports Rebbi Hanina and
Rebbi La: “Breakage, abduction, and death for which he is not liable in the
cases of the paid keeper and the renter®’, and the borrower with the owner is
not liable, without the owner is liable’'; loss and theft where the paid keeper
and the renter are liable, is it not that a fortiori the borrower be not liable with

41()”

the owner but liable without the owner For him who says it is obvious

that he swears, should he not have to pay*?
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Rebbi Hanina” in the name of Rebbi Yudan: A baraita supports Rebbi
Ze'ira. “The borrower, for whom the Torah was restrictive, with the owner is
not liable, without the owner is liable; the paid keeper, for whom the Torah
was lenient, a fortiori with the owner should not be liable, without the owner
should be liable.*” If you are saying, his problem was swearing, he should
have stated “the paid keeper and the renter”.” That means he only needs it for
payment. It is difficult for Rebbi Ze'ira: the borrower swears if the owner was
with him; if the owner was not with him he must pay. The unpaid keeper
swears, whether the owner was with him or was not with him*. You are
saying that where the borrower pays the paid keeper swears'’. Where the paid
keeper swears, the unpaid keeper should not be liable. Where the paid keeper
pays, the unpaid keeper swears”. What do you state about an unpaid keeper
when the owner be with him**? But some are asking, what do you state about
an unpaid and a paid keeper, whether or not the owner be with him*? Rebbi
Abin said, any word of criminality*™'. Rebbi Mana said, do we not find that
the Torah treated loss and theft equally for the borrower? Therefore, we shall
treat breakage, abduction, and death equally both for the unpaid and the paid

keepers®.

38 Ex. 22:14. If the borrower had asked of the accident.

not only for the use of an animal and/or
agricultural or mechanical implements but
also had asked their owner to help him in his
work, then the disposition over animals or
tools never was transferred to the borrower;
in case the animal died or it and the tools
broke or were taken by force the borrower
does not have to pay. But if the authority
over animal and/or tools was transferred, the
borrower has to pay if anything happens to
them.

39 The Babli does not treat the question,
which seems to be that even though the
owner retains the power of disposition over
his property, the borrower might have to

swear that he was not in any way the cause

40  Since Ex. 22:9 excuses the paid keeper
in the case of an unobserved accident but
requires an oath that the keeper did never
ever use the animal or object for himself (or
the renter that he never overstepped the
conditions of his lease).

41 There is no verse referring to the
responsibility of the borrower for cases of
loss and theft but it cannot be less than that
of breakage, etc. It cannot be more since the
conclusion of a logical argument cannot be
stronger than the premise.

42 Since the oath would absolve from
payment, it is clear that R. Ze'ira holds that
the borrower has to pay if he cannot swear.

But this contradicts the argument of the
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baraita since it also applies to the case
where the owner works with the borrower.
43 This is the late Amora R. Hinnena, not
the early R. Hanina mentioned earlier.

44 In fact his responsibility depends on
whether there was a formal act of transfer of
responsibility, Note 4.

45  Since in general the paid keeper and
the renter follow the same rules. But since
the renter pays the owner for the use, in
matters of payment there is reason to
differentiate between the two.

46  Ex.22:8.

47  If the loss was because of the unlawful
actions of third persons.

48 If the

loss was because of the

negligence of the keeper, when the object
was lost, or probable negligence, when it
was stolen.

49 As stated before, if there was no
formal transfer of responsibility, the unpaid
keeper does not even swear.

50 Since the distinction is made only for
the borrower, we do not even know whether
such a distinction is of any relevance for the
other kinds of keepers.

51 This explicitly excludes the distinction
about the participation of the owner for paid
and unpaid keeper; the previously quoted
baraitot are contradicted.

52 This
supporting R. Abin’s conclusion.

is a different argument but

™I JINYV Y91 AT POYPR M WYY ™M2T927DY Y ™IT Jinyv Nm (38c line 37)
DPOYOIT IY T2 12 NOYY IPOR YYATIATIDTIY YU ony

N NN NIAY) MYYIN 3275900 V) D10 IR NN YL NMN T2 01 1
MYY 27 DY NAN 2T ONNY 037 ADIPIR NNNND KD NYNND DD AP MT 1D
DO ANAN 27 ONIP Y2 YNINY 2T IPMY TY 0N IPN DIN NIV IINIY TNdHY
NPIN 1250V 22T RAPRY XTD VP .2 N .IDN NI DN N 19N 2D NUINTIN
2000 IR PR IOMY NYY TY NN PR IDN NI DN 510D D PR .DV) 71D
DiPR? MO MYIPH? APIND D) MPN PR MO NN DIPH7 P2 IIPH7 P2 AP
APN NN

N2Y .20V W2 NPNY N0 DN MWL NPHY NN NP 37 DY ININOI)
MV NPIY NPRY QY NYDI INIY NPHRYY DIN MWL NINY NPRY NPT
JONI NIN NN PIYYN PN 2 KYda NPy NPNY M0 19718700 WY o on
DY NN D IN PIIN PN 2PN NN N0 NPHRYD MNTY M DN ININ PRI 72299
200 NN NIY M0 D8N DNNY 91}

IV T THIMNDY NN 0IN NIV T MINMDY NPIN) MYYin »a7 DYl 1y» »17
MY MV NINY T MDY DI MW NINY T INDY NPT NIY DY
Y IR NYPY T MDY TIYIY TY 2N IPN 0N NIV NYPNIY T MDY
TN OZY DAPN PN O INY NN 12509027 YY 200 1Py 1D0m D0 MY 102

23700 MY 37 DY BN 03T TIVINY TY 2N IR MY TORY N TN NZX M0 370
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DN 7Y NYHD TR >IN Ay IPRY DIN WD T MDY NP IR 2 MyYin
PN NRD 12 NPPNY DIN Y TIVMY TY 200 IR DY NN NPRONY 1Y NYD
INY OIN IWIYD T MDY NYIN) 2T NYOND TIUDY TYT RPN 1D N N9Y T
DN IQIN DY 227 2P0 7YY 10D VRN MY P2 19Y XD DY Ponny Y
Y NP OX DY DY WD DD T DY PNNNY TAZHND DY THY INYN) 12 NN N
N YR 1PN NN 12 NPRNY DIN QW TIKIRY TY 20 IR NIAD 12 NPRNDY
IIYN THP ST Y IPRY 1Y NIV NINNIY T TINHY M0 ND 0PI NIN M09
12 NPNNNY Y RN TIYMY Ty 290 1PN NN 12 NNy DN INIY OX 1Y .0N
POONY I IONY Y NYDI T MDY IYIN) 12T NOND 200 TYRY P2 DTN
APNPPY M D DNY D oY
Text of the Escurial ms. of Bava mesi‘a 3:13

WYEITYIDY YYD 5PN ™A PIRn N YWATIATIYThY yyUa »npy maT 1inyo nn
PYOT 0Y T2 NDYY Nom

NYNNNY IX NI2Y) MYYIN 12700 KDY S0) DIDD NN AN NN Y2 1PN 12 NP 121
MMYY MYY 727 DY ININ X237 DNINY 127 290070 NNNN NI NYNRNTD DIV 1230717 101
DV DN NININITNIP MY NIWNY 2T IDMY NYY TY NoX DX OIN IMIW2 NIy T
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*“What is the reason of the House of Shammai? Any word of

.. ., 46,54
criminality™

. How do the House of Hillel explain the reason of the House
of Shammai? “Criminality,” any word of criminality. Explain it if he
appropriated it through an agent™.

Rebbi Yose bar Hanina asked, what was said, to take? Took’*? Did not
Rebbi Hoshaia state, “it broke”; if it turned into vinegar he pays for
everything’’? It turned into vinegar only because of its spoilage™. Rebbi
Samuel, Rebbi Abbahu in the name of Rebbi Eleazar. “Grabbing™ which
was mentioned for the unpaid keeper makes him liable only if he diminished®.
Rebbi Samuel asked before Rebbi Abbahu: What has been said about taking?
That he diminished or even if he did not diminish? He said to him, is that not
Rebbi Yose bar Hanina’s question, to take, took? If you say “to take”, even if
he did not diminish®. If you say “took,” only when he diminished. If you say
“to take”, if he returned it either to its former place or to another place he is
not liable. If you say “took,” if he returned it to its former place he is not
liable, to another place he is liable.

Rebbi Abbahu in the name of Rebbi Johanan: “Guarding” is mentioned
for the unpaid keeper and “guarding” is mentioned for the paid keeper, but
“guarding” mentioned for the unpaid keeper is not similar to “guarding”
mentioned for the recipient of a fee. “Guarding” mentioned for the unpaid
keeper; if he guarded it sufficiently he is not liable. For a paid keeper one
estimates it only relative to his body. Therefore one judges him; if the
guarding was appropriate he is not liable, otherwise he is liable””. One does
not say, if another had been there, he could have saved®”. If he saved, he is
not liable; if he did not save, he is liable™.

Rebbi Eleazar in the name of Rebbi Hoshaia: “Grabbing” is mentioned
for the unpaid keeper and “grabbing” is mentioned for the paid keeper, but
“grabbing” mentioned for the unpaid keeper is not comparable to “grabbing”
mentioned for the paid keeper. “Grabbing” mentioned for the unpaid keeper
does not make him liable unless he move it”. “Grabbing” mentioned for the
paid keeper, he is liable from the moment he puts his staff and his bag on it®.
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Rebbi Yose ben Nehorai heard this and said, I am not accepting this, but in
any case he is not liable unless he move it”. Rebbi Immi in the name of
Rebbi Eleazar: But did not Rebbi Hoshaia state it in this way? If “grabbing”
had not been mentioned for the unpaid keeper as unnecessary®, I would have
inferred from the recipient of a fee. Since the recipient of a fee, with whom
the Torah was strict, does not become liable unless he move it, it is only
logical that an unpaid keeper, with whom the Torah was lenient, not be liable
unless he move it. For which purpose was “grabbing” mentioned for the
unpaid keeper since it was unnecessary? To be strict with the recipient of a
fee; from the moment he puts his staff or his bag on it he is liable. Rebbi
Yose said, if you say so, you infer about the premise to restrict it. For one
could say to him, since the recipient of a fee, with whom the Torah was strict,
does not become liable unless he move it, the unpaid keeper, with whom the
Torah was lenient, should not be liable even if he move it. But it must be the
following: “Grabbing” should not have been mentioned for the paid keeper as
unnecessary, for I would have inferred from the unpaid keeper®. Since the
unpaid keeper, with whom the Torah was lenient, is not liable unless he move
it, the recipient of a fee, with whom the Torah was strict, becomes liable when
he moves it. For which purpose was “grabbing” mentioned for the recipient
of a fee since it was unnecessary? To be strict; from the moment he puts his

staff or his bag on it he is liable®.

53  The remainder of the Halakhah does
not refer to Mishnah 8:1 but to Bava mesi'a
3:13.
Escurial ms. of Nezigin (E), reproduced

There exists a full parallel in the

above, and a not quite complete version
published by R. H.Y.D. Azulai almost 200
years before the discovery of E; cf. Bava
mesi'a 3:13, Note 89. The Leiden ms. there
quotes only the first line followed by “etc.”
This justifies considering the text of E as
second source for the text here.

A short parallel to the discussion here
is in the Babli, Bava mesi a 44a.
54  Mishnah Bava mesi'a 3:13 states that

according to the House of Shammai, a
keeper becomes unfaithful and liable for any
and all damages to the deposit if he thinks of
appropriating it for his own use; according
to the House of Hillel only the actual taking
triggers liability. The House of Shammai
include in “word of criminality” also
unspoken words which would prevent the
keeper from swearing to his innocence.

55  Giving

words. If the order was criminal, the person

orders certainly involves
giving the order can no
truthfully that he did not take the deposit

even if he himself never touched it.

longer swear
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56 This refers to the second part of
Mishnah Bava mesi‘a 3:13: “If he tilted the
[wine] amphora and took a quartarius, and
then it broke, [the unpaid keeper] pays only
for a quartarius. 1f he lifted it and took a
quartarius, and then it broke, he pays for
all.” It is assumed that the amphora did not
break because of any action of the keeper’s;
then the unpaid keeper does not have to pay
But if he lifted the amphora
with the intent of stealing from it, it

for the loss.

becomes his property and he is liable for the
entire value of amphora and contents. The
question now is whether “took” means that
he actually removed anything from the
amphora’s contents or whether just moving
the amphora with the intent of taking
triggers full liability. Since in a sale of
movables it is not the payment which
transfers property rights and liabilities from
seller to buyer but the buyer’s moving the
item, it is not unreasonable to read “took” as
“intent to take” since action of moving is
decisive.

57 R. Hoshaia
statement. If he only tilted the amphora but

qualifies the first

did not move it from its place and it broke
he only pays for what he took, to apply only
If he tilted the
amphora, took some wine, and then the wine

to the case of breakage.

turned into vinegar, he is liable to pay for all
the wine since we say that tilting the wine
and pouring from it caused the rest to turn
into vinegar.

58 Read with E: “the motion”.

59  The biblical expression 12 Npy “sent
his hand”, mentioned both in Ex. 22:7 and
10.

60  Only if he actually took from it, not if
the volume diminished by his handling the

amphora for his own purposes.

61 But it lost volume after he handled it
not for its own sake.

62 Text of E: “Guarding mentioned for
the paid keeper, even if he enclosed it in an
is not satisfied that he
guarded. If it was in his power to save, he is

iron wall one

liable. If it was not in his power to save, he
is not liable.” This refers to the rule that the
paid keeper is liable for theft and loss.

63  Since the keeper is paid, it would have
been the responsibility of the owner to hire a
sufficient number of guards to watch over
his property.

64 This belongs before the preceding
sentence; cf. Note 62.

65  As made clear in Mishnah Bava mesi'a
3:13.

66 Since the paragraph about the paid
keeper (Ex. 22:9-11) refers to animals, the
If the
keeper has to shepherd an animal, he cannot

example given refers to animals.

use it as his beast of burden even for the
most minute load to his own benefit.

67 He requires an act of acquisition; he is
liable only if he makes the animal move
from the place where he put his bag on it.

68 Since earlier we had established a
strict order of liabilities, the unpaid keeper
being liable less than the paid keeper or
renter who in turn are liable less than the
borrower, a mention of liability after
“grabbing”, appropriating the deposit, for
the unpaid keeper would automatically
imply the same for the paid keeper and the
renter. In the first version, the argument is
upside down as R. Yose points out.

69  Since the mention of “grabbing” in v.
10 is unnecessary if it meant the same as in
v. 7, it follows that the rules of liability for
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the paid keeper are more strict than those for biblical text; it must be left to the traditional
the unpaid keeper. The detail, in what these =~ understanding of these rules.

rules are more strict, is not mentioned in the

2333 I8 2w IN 2w 8 NN 12 N MY 1% DI RS N A 1w (fol. 38b)
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Mishnah 2: He said to the unpaid keeper, “where is my ox?” He told
him, “it died,” but it broke, or was abducted, or stolen, or lost™. “It broke,” but
it died, or was abducted, or stolen, or lost. “”’It was abducted,” but it died, or
broke, or was stolen, or lost. “It was stolen,” but it died, or broke, or was
abducted, or lost. “It was lost,” but it died, or broke, or was abducted, or
stolen. “I want you to swear;” he answered “Amen”. He is not liable’".
IN 3w IS 2N DY NTT Y RN T DT OPN 1 s i 1o 0 hwn
VBB TN DN IN TOIWD TN N 210
Mishnah 3: “Where is my ox?” He told him, “I do not know.” “What
are you telling?” But if had died, or broke, or was abducted, or stolen, or lost.
“I want you to swear;” he answered “Amen”. He is not liable’'.
NN PR DT TN MR OIS TP TN 0 WY N i mvn
D1 Wi 1 DZWH WIPD AT 727 DY D7wn o8
Mishnah 4: “Where is my ox?” He told him, “it was lost.” “I want you
to swear;” he answered “Amen”. Witnesses testify that he ate it: he has to pay
its value”. If he confessed himself he pays the value, and a fifth, and a
reparation sacrifice”.
1233w ININ PR DUT RN NI LIV 2333 12 MWK M8 0 mwvn
DR WM 1R D2 MY T 200 Wdwn oown
Mishnah 5: “Where is my ox?” He told him, “it was stolen.” “I want
you to swear;” he answered “Amen”. Witnesses testify that he stole it: he has
to pay double restitution™. If he confessed himself he pays the value, and a
fifth, and a reparation sacrifice”.
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Mishnah 6: He said to a person on the market, “where is my ox which
you stole?” This one says, “I did not steal,” but witnesses testify that he stole
it: he has to pay double restitution™. If he slaughtered or sold it, he pays
quadruple or quintuple restitution”. If he saw that witnesses appeared and

said, “I stole but did neither slaughter nor sell,” he only pays its value’.

70 These are the cases enumerated in Ex.
22:6,9, where the unpaid keeper swears but
does not have to pay. Breakage refers to
vessels, not to animals; it is included since it
appears in the verse.

71  Even though he swore under a false
category, since he swore correctly to the fact
that he does not have to pay he is not liable
for the sacrifice required for a false oath.

72 He has to pay restitution. But since he

did not claim falsely that it was stolen, there

witnesses testify against him.
73  Following Lev. 5:20-25.
74  This is not the double restitution of the
common thief (since the owner himself
handed the animal or vessel over to him) but
the double restitution required by Ex. 22:8.
75  Ex.21:37.

76 He did not
additional fifth and sacrifice.

fine for the confessed thief; therefore he

swear; there is no

There is no

pays only the value even though he falsely

is no fine. In general there is no fine  claimed not to have slaughtered or sold the

imposed if the culprit confesses before  animal.

DIYN 2PN HITPY9 NYIYN VY DN 27 91D DIN MIVY N 3 15DN (38d line 1)
oy v nYIAY DN 1N IPN im_ga‘; MYAY INND NP 227 DN MY NYIY
ARYD oy YOI PN NPND oy O»In .iU’ﬁD? NINN PN 27T PRYT
Halakhah 2: “He said to the unpaid keeper,” etc. "'Rav said, he is not
liable for a keeper’s oath but is liable because of a blurted oath. Rebbi
Johanan said, since it is a religious duty to appease him, he is not liable
because of a blurted oath. In Rav’s opinion, is there no religious duty to
appease him? One appeases with truthful statements, not with lies.

77  This paragraph is from Sanhedrin 3:10, Notes 190-192.

PP N NN DM NYIAY DIYN PIAVD MY NN NOID NYAY O3 PN 227 (38d line 5)
N3P IND PR NIPIIYI NPV DTN DN NPID NI PR NIV NIV NV DX
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Rebbi Johanan asked: May the oath of a deviant woman’® be liable for a
blurted oath? Where do we hold? If she is in error in sin and oath she is not
deviant”. If she is intentional in sin and error there is no sacrifice®. Rav
follows Rebbi Aqiba®. If Rebbi Ismael®” would argue like Rebbi Meir it
would follow, since Rebbi Meir said®: “Amen that I was not defiled, Amen

that I shall not be defiled.” But you may question this**.

78 The suspected adulteress who is put
under oath by the Cohen, Num. 5:22.

79  If she slept with a man thinking it was
her husband and swears while in this belief,
she is not forbidden to her husband and not
deviant.

80  There is no sacrifice for an intentional
false oath.

81  This refers to Halakhah 3:1. R. Aqiba
admits the possibility of sacrifices for
inadvertent blurted oaths (Lev. 5:4) referring
to past events as well as future ones but R.
Ismael allows only future- directed blurted
oaths. Rav (Chapter 3 Note 7) admits only
past-directed blurted oaths; as just shown
this is not possible in the case of the deviant

woman.

82 R. Meir explains the repetition “Amen,
Amen” in Num. 5:22 that the first one is past
directed, the second future directed. R.
Ismael might agree that this is a special case
where a biblical verse also requires the
inclusion of references to past events. Then
the question of R. Johanan might make
sense since the possibility of an oath by a
deviant woman depends on past events but
the designation as blurted oath must depend
on future happenings, not covered by the
previous argument.

83  Mishnah Sotah 3:1.

84  Since practice would follow neither R.
Ismael nor R. Meir there seems to be no

point for R. Johanan’s question.

N 2323 I8 72w IR 0w 8T DR D i 1o ONIw? K A mawn (fol. 38b)
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Mishnah 7: He said to the borrower, “where is my ox?” He told him, “it
died,” but it broke, or was abducted, or stolen, or lost’. “It broke,” but it died,

or was abducted, or stolen, or lost. “”It was abducted,” but it died, or broke,
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or was stolen, or lost. “It was stolen,” but it died, or broke, or was abducted,

or lost. “It was lost,” but it died, or broke, or was abducted, or stolen. “I want

you to swear;” he answered “Amen”. He is not liable®.

N 2w N 2w N DR 8T Y RN T PTROPS M Y 1N 0 mwn
T IO NI TPIYD TIN 233

“Where is my ox?” He told him, “I do not know.” “What are you
telling?” But if had died, or broke, or was abducted, or stolen, or lost. I

. : 8
want you to swear;” he answered “Amen”. He is liable®.

85  Since the borrower pays for any of the 86 He denies ever having borrowed an ox.
reasons mentioned, by his oath he does not His oath is to the detriment of the owner; a
deprive the owner of any money. Therefore sacrifice is due in addition to the restitution
no sacrifice is due. of 125% of the value.

TIAN YO DYV )2 N O 127 WN DD MY 1N INIYD N ¥ 15991 (38d line )
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ND JND OGN UDP ND DTY INAYN NTINIDNY INND )2R Y90 1D yaY)) 1) MIYY
VPP 2pY 1N YR
Halakhah 7: “He said to the borrower, “where is my ox,” etc. Rebbi
Johanan said, it was stated thus®’: “He® claimed a claim of loss, swore, and
confessed. Whether before witnesses came or after witnesses came he pays
the value, a fifth, and a reparation sacrifice”. If he claimed a claim of thief,
swore, and confessed before witnesses came he pays the value, a fifth, and a
reparation sacrifice. When after witnesses came he pays double restitution”
and a reparation sacrifice; the fifth is counted for him in the double payment,
the words of Rebbi Jacob. They said to Rebbi Jacob, where do we find a
reparation sacrifice without fifth? He said to them, if he swore, and swore,
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and swore, we find a reparation sacrifice without fifth. But the rabbis say,
there is a fifth for the capital; there is no fifth for oaths®.”

Another explanation: He shall pay the whole worth and add its fifths to
i, Rebbi Ze'ira said, it was stated thus: “He claimed a claim of loss, swore,
and dedicated a sacrifice. Since if he confessed after witnesses came it would
be sanctified, it is sanctified here. He claimed a claim of thief, swore, and
dedicated a sacrifice. Since if he confessed after witnesses came it would not
be sanctified”, it is not sanctified here, but following Rebbi Jacob it would be

sanctified.”

87 Bava gamma 65a/b, Tosephta Bava 90 Lev. 5:24. The plural “fifths” implies

qamma 8:8.

88 A paid keeper or renter who pays for
stolen and lost deposits but pays no double
restitution if he in fact stole it but claims
that it was lost.

89 Rebbi Jacob holds that if he swore
falsely he has to pay the fifth of the value of
the deposit but if he then repeats the false
oath there is no underlying money involved
The rabbis

hold that double restitution is only due from

and therefore no money due.

the thief after conviction by the court. For
payment after confession neither fifth nor a
sacrifice are due.

that for repeated false oaths about the same
subject additional fifths are due (Sifra
Hovah, Wayyiqra II, Parasah 13:12; Babli
Bava gamma 103b, Bava mesi'a 54b). This
disproves R. Jacob’s statement.

91 A reparation offering is obligatory; it
cannot be voluntary. Since the rabbis hold
that double restitution excludes oath and
confession, no sacrifice is possible even in
the case where the verse demands double
restitution in any case, as for the paid keeper
who falsely claimed that a thief had stolen
the item (Note 74).
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Rebbi Johanan said, if somebody claims against another a claim of thief he
pays double restitution. If he slaughtered or sold, he pays” quadruple or
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quintuple restitution. There, they say, he pays quadruple or quintuple
restitution”. Rebbi Pedat in the name of Rebbi Hoshaia: There™ we state and
it supports Rebbi Johanan: ““Where is my ox?’ He told him, ‘it was lost.” ‘I
want you to swear;” he answered ‘Amen’. Witnesses testify that he ate it; he
has to pay its value™. If he confessed himself he pays the value, and a fifth,

and a reparation sacrifice”.”

Is there eating without slaughtering”? Rebbi
Haggai said, explain it if another slaughtered”. And the following said so:
He said to one in the market place, “where is my ox which you stole?” He
says, “I did not steal.” “I want you to swear,” and he says “Amen.” He is
(not)”’ liable. Because he is one in the market place. But if he said it to one
of the keepers, that one would be liable’. The baraita when he ate it and then

swore. What Rebbi Johanan said, if he swore and after that ate it”.

92  The following implies that one has to
read “does not pay.”

93 In
Johanan’s

Babylonia they transmit R.
saying as requiring multiple
restitution; Babli Bava gamma 106b.

94  Mishnah 4.

95  The Mishnah does not require multiple
restitution for eating the animal entrusted to
him. This proves that there is no quadruple
and double

restitution only if the keeper claims that it

or quintuple restitution

was stolen from him.

96 The Babli, Bava gamma T7la,

emphatically disagrees, in the name of R.
Johanan. Since the verse brackets slaughter
and sale together and a sale is impossible
without a third party, so slaughter by a third
party acting on his orders also triggers the
liability of the thief.

97  This has to read “is liable.”

98  This has to read “would not be liable
(for quadruple or quintuple restitution).”

99  If the unpaid keeper had sworn or the
paid keeper had paid, the animal became his
and if he slaughtered afterwards there can be

no additional restitution.
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Mishnah 9: He said to the recipient of a fee or to a renter, “where is my
0x?” He told him, “it died,” but it broke or was abducted; “it broke,” but it
died or was abducted; “it was abducted,” but it died or broke; “it was stolen,”
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but it was lost; “it was lost,” but it was stolen. “I want you to swear;” if he

said “Amen”, he is not liable.
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Mishnah 10: “It died, or it broke, or it was abducted,” when it was stolen
or lost. “I want you to swear;” if he said “Amen”, he is liable. “It was lost, or
stolen,” when it died, or broke, or was abducted; he is not liable. This is the
principle: Anybody who swears to his benefit is liable, to his detriment is not
liable.
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Halakhah 9: “He said to the recipient of a fee,” etc. Rebbi Johanan said,
one who claims before his neighbor a claim of thief in a case of loss is
liable'”. “Where is my lost object?”” He told him, “it was stolen.”

Rebbi Johanan said, one who claims before his neighbor a claim of thief is
liable only after an oath. What is the reason? It is said here “grabbing” and it
says there “grabbing.” Since “grabbing” mentioned there only applies after an
oath, so also “grabbing” mentioned here only applies after an oath'”".

Rebbi Johanan said, one who claims a claim of loss, swore to him, and
afterwards claimed a claim of thief is not liable'”. Rebbi Johanan asked:
May one be liable for a blurted oath in case of an oath regarding a claim of
thief'™? The argument of Rebbi Johanan seems to be inverted. There he said,
if he claimed a claim of loss, swore to him, and afterwards claimed a claim of
thief is not liable. And here he says s0'®? There it is obvious to him, here it
is problematic for him'”. What is problematic for him? He saw and found it
simple'”.

Rebbi Hiyya bar Joseph said'”’, one who claims before his neighbor a
claim of thief is liable only after he denied in court. Where do we hold? If
about him who already owes an oath'® to his neighbor, even if he was
swearing out of court he is liable. But we must hold about him who saw them
coming. They wanted to make him swear but he jumped in and swore'”.

Rebbi Hiyya in the name of Rebbi Johanan: When it was standing at his
feeding trough''’. Rebbi Ze'ira asked: how was it said? “If it was standing”
or “even if it was standing”'''? If you say “even if it was standing,” it makes

no difference'"

. If you say “if it was standing,” then the argument of Rebbi
Johanan is inverted. There, he said, if he claimed before him a claim of loss,
had been swearing to him, selected a sacrifice'”®, and then claimed a claim of

duress, he is not liable'"*

. But here you are saying so? Rebbi La said, there is
a difference since he absolved himself of confession by the oath'”. They
objected to the opinion of Rebbi Ze'ira: ““Where is my ox?’ He told him, ‘it
was stolen.” ‘I want you to swear;” he answered ‘Amen’. Witnesses testify
that he stole it: he has to pay double restitution’. If he confessed himself he
pays the value, and a fifth, and a reparation sacrifice”.” But here when he

moved it'" by claiming that it was lost. Afterwards he claimed a claim of
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thief and is not liable'™.

116

Explain it that he swore to him but slaughtered it

afterwards' °. The students of Rebbi Hiyya bar Julianus say, explain it that he

117

slaughtered it when it was lying down Is there slaughter without sale''*?

Following Symmachos who said, there can be slaughter and sale without

theft'”®. Samuel said, if there came no witnesses of the theft, but there came

120

witnesses of the slaughter; he is liable

100 A person who finds a lost object with
distinguishing marks by which the owner
can convincingly describe it is obligated to
return it to its owner (Deut. 22:1-3); by
picking it up he automatically becomes an
unpaid keeper. If the owner hears that the
object was found by that person and comes
to reclaim it, if the finder had honestly told
him that he lost it again he would not be
liable since he was an unpaid keeper. But if
he falsely claimed that it was stolen, he is
liable for double restitution required for any
false claim of theft (Ex. 22:8).

101 “Grabbing” is mentioned in Ex. 22:7
regarding court procedures involving an
oath for an unpaid keeper who falsely claims
that the object was stolen and has to pay
double restitution. It also is mentioned in v.
10 regarding the paid keeper who for an
actually stolen object has to pay its value (v.
11) but double restitution for a false claim of
theft for which he swore falsely.
102 Babli Bava gamma 107b.
discharged his

Since he
obligations towards the
owner by his oath, the second claim is
irrelevant.

103 If he swears for the second claim (truly
or falsely), is this a blurted oath in the
meaning of Lev. 5:47

104 How can he say he is not liable and
then make him liable for a blurted oath?

105 He is not liable for an oath about a

deposit; this implies nothing for the rules of
blurted oaths.

106 The previous answer is incorrect. He
saw that the answer is simple: since the
second oath is not required it would be a
blurted oath if true and a false oath if false,
sinful in any case.

107 Babli Bava gamma 106b/107a. He
notes that Ex. 22:8 in general is read as
applying to court proceedings (6:1 Note 1,
Bava mesi‘a 1:1 Note 9) expressing the
general conditions when an oath can be
imposed. Therefore the double restitution
imposed at the end of the verse has to be in
such a proceeding, and double restitution
imposed on the paid keeper or renter is
imposed on the same basis by the argument
of Note 101.

108 By court order.

109 Before there was any court proceeding.
This oath does not protect him from having
to swear another oath imposed by the court;
therefore it does not trigger double
restitution.

110 Babli Bava gamma 107b.

111 What kind of testimony will make him
pay double restitution? Since he is a keeper
and the animal was delivered to him, it
needs an act of acquisition to be stolen and
then this has to be classified as robbery,
rather than as theft.

standing at a feeding trough on his property,

If the animal was
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there it belongs. If he claims that it was
stolen, he is liable for double restitution. If
he took it as his property, he is a robber, the
animal is his property, he has to pay for it,
but any oath will be irrelevant since it would
not be about the other’s property. But if the
formulation was “even if it was standing at
his feeding trough” then it would apply even
if he took it by robbery. (Rashi in Bava
qamma.)

112 Whether he took the animal before he
swore or after.

113 For his false oath.

114 For double restitution, since by the
oath and payment he acquired the animal
and the second claim is baseless; cf. Note
102.

115 He did not move it but acquired it by
the oath as if he had moved it after buying.
116 When he already had acquired the
animal by his oath.

117 He was an honest keeper beforehand,
the animal was still its owner’s property. He
did not move the animal with the intent of
appropriating it; the animal was acquired by

slaughter. This argument presupposes that
quadruple or quintuple restitution applies
only for slaughter or sale after theft.

118 It should read: “Is there restitution for
slaughter without prior theft”?

119 He holds that quadruple or quintuple
restitution is independent of restitution for
theft; theft has not to be proven, only illegal
slaughter. In the Babli (Bava gamma 75b)
he states that if there were witnesses for the
theft whose

witnesses for slaughter or sale which were

testimony stood up and
found perjured, the accused has to pay
double restitution for theft and the perjurers
double or triple restitution for the false
accusation, showing that slaughter or sale
can be separated from theft. (The thief of
cattle who sells his booty has to pay five
times, not seven.)

120 He holds that while quadruple or
quintuple restitution applies only to stolen
animals, the theft has not to be proven in
court if there are witnesses for illegal

slaughter.

INPTING PRY INND O INDN) PRI N OTY NN OINDN WOPY W) (38d line 62)
YR IMPTING (W2Y N'D) PNY INRD 2NNIY 0N PNI DIV OTY Y M09 Yk
DPIN 237 MY ONDIN DN PRI PORN OPY NN OYA NP 027 (00 K'D) MO
PIIN MO YD INPTING PRY 20D 0N NYIN NPY I0NT TWHY 037D NN
AP YR INPTING W2V 0D .0)p NYIN Y PR PIIN

Rebbi Simeon ben Laqish said, if he saw that witnesses to the theft were
approaching and he said “I stole,” since his confession is inoperative he is not
liable'".

said “I slaughtered,” since his confession is (another opinion: not)
123

If he saw that witnesses to the slaughter were approaching and he
122

operative = he is not liable (another opinion: is liable). Rebbi Ze'ira asked:

that witnesses to rape were approaching and he said “I raped”? Rebbi
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Hanina® said, the Mishnah follows Rebbi Simeon who said the main claim is

for the fine'*.

121

Therefore his confession is inoperative and he is not liable =

But the rabbis say, the main claim is not for the fine. Therefore his confession

is operative'” and he is liable™".

121 In this entire paragraph, “liable” has to
be replaced by “not liable” and vice versa.

The principle that a confession frees a
person from a fine is valid only if the
confession preceded the appearance of
witnesses make  his
If the thief waits

until the injured party has found witnesses

witnesses  since

confession unnecessary.

he has to pay double restitution: the value of
the object which he took as a debt and the
double as a fine.
122 Copyist’s

correction of the incorrect text from which

notes; the  copyist’s
he copied.

123 It is assumed that the witnesses have
no knowledge about how he acquired the

animal which he slaughtered; he could have

bought it from the owner or from a thief.
The person who bought from the thief
cannot be sued for multiple restitution.
Therefore his confession is as irrelevant as
is the witnesses’ testimony; there is no place
for any liability. If he also admits to having
stolen the animal he liquidates his debt by
paying its value.

124 Mishnah 5:6, Note 79.

125 For the rabbis the main claim of the
father of an underage rape victim is for the
diminution of his daughter’s chances on the
marriage market; this is a claim for
damages, not a fine, and in this respect “the
admission of the debtor is worth 100

witnesses.”

ONIWD N )2 NVIN RIMIND 27 MNP PHNDY NI HPnY ND N (38d line 68)
Ni2 D NN DD 30 N DY N 2D 12W KD 1N DIN INIYD DN
INTIPAN D T INY .DPYN PN DIPRIIN AP P2 PPY NHN) NoY D YW
22093 NIXOTT 119250 20
It was stated: If it was neither to his benefit nor to his detriment, he is
liable'*. Rebbi said, a baraita says so: “If he said to the borrower, the unpaid
trustee, the recipient of a fee, or the renter, ‘where is my ox?’ This one said,
‘it died.”"*"”
May he tell him, “come and swear to me that you never thought of rustling
it”"***? In any case he would not pay; what could he say? “Even if you

would pay me a lot, [ want from you what is mine.”
126 There is a baraita which disagrees  is a false oath even if the false formulation

with the Mishnah and holds that a false oath ~ does no harm to the other party.
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127 Tosephta 6:7 starts in this way; but the
baraita must have the person who swore
falsely not to the detriment of the depositor
as liable to the penalties of a false oath.

128 Could the depositor ask that the paid
trustee or renter, or even the borrower, who
paid for the lost or stolen object,
nevertheless swear that they do not hold the

object in their possession?  The first

argument is against, for the oath will not
change the monetary situation. The second
argument is in favor; there is a value to
one’s own possession which cannot be
expressed in monetary terms. The answer is
not given, nor is the question raised in the
Babli. In the absence of guidance, a court

cannot act.



