
fol. 37b :

Mishnah 1:  All who must swear by Torah standards do swear not to pay.
The following do swear1 and collect:  The journeyman, a person robbed or
injured, and one whose opponent is suspected of perjury, and the grocer on his
account book2.  How does the journeyman do it?  He tells him, “give me my
wages which you are holding;” he says, “I gave.”  He swears and collects3.
Rebbi Jehudah says, only if there is partial admission.  How is this?  He tells
him, “give me my wages of fifty denarii which you are holding;” but he says,
“you received from these a gold denar4.”

1 By rabbinic (popular) standards.
2 These will be explained in the
following Mishnaiot.

Probably one should vocalize Fq §w©pi ¦R,
Greek ðßíáî “wooden (wax covered)
writing tablet.”

3 Since one assumes that the employer is
occupied with many things while the
journeyman has only his wages on his mind.
4 25 silver denarii.  By biblical law, the
employer would have to swear since he
partially denied the journeyman’s claim.

)37c line 45 (oí ¥A  Æd¤i §d «¦Y i§i  z ©rEa §W  x ©n¡̀¤P ¤W  r ©n §W ©O ¦n  .'lek dẍFY ©A ¤W  oi ¦rÄ §W¦P ©dÎlM̈   :

῭N ¤̀   :m«¥N ©W§i  ̀ ¬Ÿl §e ei†̈lr̈ §A g ¬©wl̈ §e  x ©nFl cEn§l ©z  d ©n  .m¥N ©W§i  r ©A §W¦i  ̀ Ÿl  m ¦̀ ¤W  oi ¦r §cFi Ep ῭  oi ¥̀  m ½¤di¥p §W

i ¦A ¦x §k i¦l  dÖl̈ §e   .i ¥qFi  i ¦A ¦x  i ¥nFw ̀ r̈ §a ii©B ©g  i ¦A ¦x   .m¥N ©W§N ¦n  xEhẗ ̀ Ed dr̈Ea §W mi¦lr̈ §a El §Ai ¦T ¤W oëi¥M ¦n

dŸ ©̀  e ῭l r ©n §W ©O ¦n  xi ¦̀ ¥n  i ¦A ¦x  i ¥x §a ¦C   .op̈g̈Fi  i ¦A ¦x  m ¥W §a  i ¦Q ©̀  i ¦A ¦x  x ©n ῭  Ÿ̀l  .o ¦pÄ ©x §k  Eli ¦t£̀   .xi ¦̀ ¥n

mP̈ ¦g  x ¥nFU d¤p §z ©n  .dïi ¦g  i ¦A ¦x  i¥P ©Y  .m¥N ©W§i  r ©A §W¦i  ̀ Ÿl  m ¦̀  ̀ d̈  .m«¥N ©W§i  ̀ ¬Ÿl §e ei†̈lr̈ §A g ¬©wl̈ §e  .oi ¥d  ©r ¥nFW

©r ¥nFW dŸ ©̀  e ῭l r ©n §W ©O ¦n  dẍFY oFW§l ¦A  oi ¦cFn  lŸM ©d  .dp̈i¦p£g  i ¦A ¦x  x ©n ῭   .l ¥̀ FW §M  zFi §d¦l xk̈Ü  x ¥nFW §e

.mc̈ ῭  i¥p §A oFW§l ¦A   .oi ¦bi¦l §t d ©n   .oi ¥d

Halakhah 1:  “All who must swear by Torah standards,” etc.  One
understands from what is said, an oath before the Eternal shall be between
them5, would we not know that if he does not swear, he has to pay6?  Why
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does the verse say, its owner shall take it, and he does not have to pay?  But
from the moment the owner accepted his oath, he does not have to pay7.
Rebbi Haggai asked before Rebbi Yose:  Is this only following Rebbi Meïr or
even following the rabbis?  Did not Rebbi Assi8 say in the name of Rebbi
Johanan:  Rebbi Meïr is the one who says that out of a negative one
understands a positive? Its owner shall take it, and he does not have to pay,
therefore if he does not swear, he has to pay9.  Rebbi Hiyya stated:  The
unpaid and the paid trustees may stipulate to be like a borrower10.  Rebbi
Hanina said, everybody agrees that in the language of the Torah out of a
negative one understands a positive; where do they disagree?    In everyday
speech11.

5 Ex. 22:10.
6 Since the entire paragraph is about the
obligations of the paid trustee in case the
deposit was lost.  Only the case in which he
does not have to pay is described; from this
it follows that in all other circumstances  he
has to pay.
7 Babli 45a, Bava qamma 107a;
Mekhilta dR. Ismael Neziqin 16, dR. Simeon
ben Iohai ad loc., (Tosephta 6:7.)

Probably this statement has to be
interpreted following the parallels in the
Babli and the Mekhilta dR. Simeon ben
Iohai:  The oath grants the trustee absolute
immunity.  Even if afterwards witnesses are
found who prove that the trustee stole the
deposit,  he  cannot  be  made  to  pay.   This
cannot be inferred from the first part of the
verse quoted earlier.

Mekhilta dR. Ismael Neziqin treats the
statement as paradigm for all oaths
prescribed in the Torah and sees in it proof
for the statement that “All who must swear

by Torah standards do swear not to pay.”
8 The Babylonian name of R. Yasa who
is named correctly in the parallel, Halakhah
4:14 (Note 118).
9 Why should this simple inference be
particular to R. Meïr and require R.
Johanan’s statement?
10 It really should read:  The depositor
may stipulate with a paid or unpaid trustee
that they should be strictly responsible for
the deposit like a borrower (Mishnah 8:1).
Since this is a money matter, the biblical
conditions are only valid if there are no
explicit dispositions for deviations from
these standards (Bava mesi`a 5:5 Note 81).
The verse may be read:  If the owner accepts
the oath, the trustee does not pay; this leaves
open the option that the owner stipulated
that he would not accept the oath.
11 There is no disagreement with R. Meïr
in the interpretation of scriptural verses but
there is much disagreement in the
interpretation of vows and informal texts.
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)37d line 53.lFHi¦l §e  r ©aẌi¦l  xi ¦kÜ §a Ep §wi ¦Y  oi ¦AEx §n  eiẅq̈£r z¦i ©A ©d  l ©r ©A ¤W  i ¥c§i  l ©r  .oi ¦A ©̀  i ¦A ¦x  x ©n ῭   (

l ©r ©a §a  Ep §wi ¦Y  Dz̈ëe §k ¦c §e    [.l ¥hFp §e  rÄ §W¦p  ` ¥d§I ¤W  xi ¦kÜ §a Ep §wi ¦Y  oÖ ©Y   .oEA  i ¦A ¦xi ¥A  d ¥qEi  i ¦A ¦x  xn ῭ ]

Eli ¦t£̀  FP ©n §f ¦a  Frä §Y ¤W  mi ¦c¥r  W¥i  m ¦̀   .dïi ¦g  i ¦A ¦x  i¥P ©Y    .l ¥hFp §e  rÄ §W¦i  ̀ ŸN ¤W  FP ©n §f  x ©ar̈  m ¦̀ ¤W z¦i ©A ©d

.x ©n ῭  dp̈Fi  i ¦A ¦x   .c ©a§l ¦A mFI ©d  FzF`  ῭N ¤̀  Fl  oi ¥̀   .i ¥qEi  i ¦A ¦x xn ῭   .l ¥hFp §e  rÄ §W¦p  dp̈Ẅ  x ©g ©̀K

oi ¥̀  dl̈§i©l  .mFi ῭N ¤̀  Fl oi ¥̀  mFI ©a Frä §Y  .x ©n ῭  c ©g  .Wi ¦wl̈ Wi ¥x §e dp̈i¦p£g  i ¦A ¦xi ¥A  i ¥qFi  i ¦A ¦x oFb§N ©R §z ¦̀

῭l §e  .oz̈p̈  dẅf̈£g  .o ¥Y ¤̀    .Fl x ©n ῭  m ¦̀  lä£̀   .i ¦Y ©zp̈   .x ©n ῭ §e Frä §z ¤W §A   .x ©n ῭  dp̈ẍg̈ §e  .dl̈§i©l  ̀ N̈ ¤̀  Fl

Frä §Y   .Wi ¦wl̈ Wi ¥x  m ¥W §a `Ä §wEr  x ©A  ̀ n̈g̈  i ¦A ¦x  x ©nc̈  dÖ ¦n   .`c̈  x ©n ῭  o`n̈E  ̀ c̈  x ©n ῭  o`n̈  oi ¦r §c«̈i

Frä §z ¤W §A  .x ©n ῭ §c dp̈i¦p£g  i ¦A ¦xi ¥A  i ¥qFi  i ¦A ¦x i¥e£d  .dl̈§i©l  ̀ N̈ ¤̀  Fl oi ¥̀  dl̈§i©l   .mFi  ῭N ¤̀  Fl  oi ¥̀  mFI ©a

on̈ §f  x ©g ©̀  Frä §Y ¤W  mi ¦nr̈ §R   .`p̈n̈  i ¦A ¦x  x ©n ῭   .oz̈p̈  dẅf̈£g   .o ¥Y ¤̀    .Fl x ©n ῭  m ¦̀  lä£̀   .i ¦Y ©zp̈  .x ©n ῭ §e

mFI ©d FzF`  .i ¦Y ©zp̈  mFI ©d FzF` ¥n  Kl̈  i ¦Y §x ©n ῭  Ÿ̀l  .Fl x ©n ῭ §e Frä §Y   .`c̈i ¦a£r  Ki ¥d  .FP ©n §f KFz §A  d ¤U£r©p §e

.cg̈ ¤̀  xEri ¦W Fl o ¥zFp  .lFn §z ¤̀  `Ed ¤W i ¦n §k  d ¤U£r©p

Rebbi Abin said, since the householder has many occupations they
instituted that the journeyman should swear and collect12.  [Rebbi Yose ben
Rebbi Abun said, there13 they instituted that the journeyman should swear and
collect;] similarly they instituted for the householder that if its deadline had
elapsed, he cannot swear and collect14.  Rebbi Hiyya stated, if there are
witnesses that he claimed it in time, he swears and collects14 even after a year.
Rebbi Yose said, he has only that single day15.  Rebbi Jonah said, Rebbi Yose
ben Rebbi Hanina and Rebbi Simeon ben Laqish disagreed.  One said, if he
claimed from him during daytime, he has only that day; if in the night he has
only that night16. But the other said, if he claimed from him and he said, I
gave.  But if he said, I shall give, the presumption is that he gave17.  We do not
know who said what.  Since Rebbi Hama bar Uqba said in the name of Rebbi
Simeon ben Laqish:  if he claimed from him during daytime, he has only that
day; if in the night he has only that night, therefore Rebbi Yose ben Rebbi
Hanina is the one who said, if he claimed from him and he said, I gave.  But if
he said, I shall give, the presumption is that he gave.  Rebbi Mana said,
sometimes he claims after its time and it is considered as in time.  How is
this?  He claimed from him and he18 said to him, did I not say to you that I
gave at that date?  That date becomes as if it were yesterday; one gives him
one measure19.
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12 In the Babli, 45a, this is an anonymous
statement.  Since it comes at the end of a
lengthy discussion, it is Amoraic.
13 The insert is from a Genizah text; it is
superfluous and questionable in that it fixes
the origin of the institution in Babylonia
(“there”).
14 Mishnah Bava mesi`a 9:13,  Tosephta
Bava mesi`a 10:5.  The journeyman is hired
for the day.  It is sinful not to pay the
journeyman immediately after his work is
done (Deut. 24:15).  Therefore one may
assume that the laborer asked for his wages
immediately and that he was paid since it is
difficult to assume that the householder
would sin in withholding the wages.  But if
there are witnesses that the laborer asked
and was not paid, the presumption of
permanence of the status quo ante requires
one to assume that he was not paid until the
opposite is proven.
15 He disagrees with the Tosephta and
holds that the inversion on the rules of oaths
is valid only for 12 hours after the end of the
working day.  Later the householder would
have the option to swear and to free himself

from paying since it must be assumed that
the laborer would have gone to court
immediately had he not been paid.  This
opinion has no parallel elsewhere.
16 The hours worked by a laborer hired
for the day are set by communal standards
(Mishnah Bava mesi`a 7:1)  but  at  most  are
from daybreak to nightfall.  Therefore, a day
laborer must be paid between the end of his
working day and the end of the following
night; a worker hired for the night must be
paid before the end of the next day.
17 If the laborer claims that he was not
paid and his employer says that he was paid,
this is a situation analogous to that of an
oath about a deposit and the laborer swears
and collects.  But if the householder agrees
that he has to pay, the court has to assume
that he will keep his word and fulfill his
religious duty in paying promptly.
18 The laborer claimed and the employer
said.
19 The 12 hours of the next day to claim,
swear, and collect under the rules of the
day-laborer.

37c line 65.dr̈Ea §W  ̀ Ÿl §A  l ¥hFp `c̈ §A   .Fcï §A  oFM §W ©O ©d  dïd̈  .l ¥hFp §e  rÄ §W¦p  ̀ c̈ §A  .Fxk̈ §U Fl mi ¦C §w ¦d

Eid̈   .cEWg̈§l dr̈Ea §W  oi ¦x §qFn  oi ¦C  zi ¥aE  .cEWg̈  dïd̈   .c ¤a ¤r§l dr̈Ea §W  oi ¦x §qFn  oi ¦C zi ¥aE  .c ¤a ¤r  dïd̈

.Dn̈Fw §n¦l dr̈Ea §W  dẍ §f«̈g  oi ¦cEW£g  o ¤di¥p §W  Eid̈   .i ¥qFi  i ¦A ¦x §e  xi ¦̀ ¥n  i ¦A ¦x §c  `z̈ §bEl §t ©Y   .oi ¦cEW£g  o ¤di¥p §W

:EwFl£g©i   .x ¥nF` xi ¦̀ ¥n  i ¦A ¦x   .i ¥qFi  i ¦A ¦x  i ¥x §a ¦C

If he paid him in advance; in that case he swears and collects20.   If  a
pledge was in his hand; in that case he collects without swearing21.  If he was
a slave.  Would the court admit a slave to an oath22?  If he was suspect?
Would the court admit a suspect person to an oath23?  If both were suspect, it
is the dispute between Rebbi Meïr and Rebbi Yose: 24“If both were suspect,
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the oath returns to its origin, the words of Rebbi Yose25; Rebbi Meïr says, they
shall split the difference26.”

20 The employer claims that he paid the
day laborer in advance but he has no
witnesses and no receipt.  The law is not
changed; the laborer swears and collects.
21 If the laborer had been paid, he would
have returned the pledge.
22 Since the slave has no standing in
court, he could not be punished for perjury.
An oath sworn by someone exempt from the
sanctions for perjury is worthless and an
insult to the court.
23 Either he is suspected of a false or vain

oath or he gains his livelihood by fraud, as
explained in Mishnah 4.
24 Mishnah 4.
25 The meaning of his words is in dispute
between Babylonians and Galileans; cf.
Halakhah 4, end.
26 Since neither party can swear or has
proof; the claim is classified as “money in
doubt” which is split evenly between the
parties (Ketubot 2:1 Note 9, Bava qamma
5:1 Note 4).

)37c line 70eiẄ §xFi  xi ¦kV̈ ©d  z ¥n  Eli ¦t£̀ ©e  .eiẄ §xFi§l  rÄ §W¦p xi ¦kV̈ ©d z¦i ©A ©d  l ©r ©A  z ¥n   .`ḧi ¦W §R   (

Frä §Y ¤W §A  .xf̈ §r«̈l  i ¦A ¦x  x ©n ῭   .eiẄ §xFi §a  ̀ Ö ¤W   .xi ¦kÜ §a  ̀ N̈ ¤̀  Ep §wi ¦Y  mEl §M  .z¦i ©A ©d  l ©r ©a  i ¥W §xFi§l  oi ¦rÄ §W¦p

oi ¥̀   .op̈g̈Fi  i ¦A ¦x  x ©n ῭   .L §x«̈k §U L§l  i ¦Y ©zp̈  .Di¥l x ©ni ¥n  li ¦k§i  [.mi ¦ci¥rä  ̀ ŸN ¤W Frä §Y  m ¦̀  lä£̀]  .mi ¦c¥r §a

Li ¦Y §x ©kÜ  .Di¥l x ©ni ¥n  li ¦k§i   .Li ¦Y §x ©kÜ Ÿ̀l  .Di¥l x ©ni ¥n  li ¦ki ¦C  x ©g ©̀ §n   .x ©g ©̀ ¥n   .oFnn̈ §A mi ¦x §nF`

d¤f §e   .i ¦Y ©zp̈  .x ¥nF` d¤G ¤W §A  .mi ¦xEn£̀  mi ¦xä §c  d ¤O ©A  .xf̈ §r«̈l  i ¦A ¦x  l ©r `b̈i¦l §t  ̀ z̈i¦p §z ©n  .L §x«̈k §U L§l  i ¦Y ©zp̈ §e

.Li ¦Y §x ©kÜ Ÿ̀l .x ¥nF` `Ed §e  .i¦pŸ §x ©kÜ   .i ¦Y§l ©hp̈ Ÿ̀l  .x ¥nF` `Ed §e  .L §x«̈k §U L§l  i ¦Y ©zp̈  .i ¦Y§l ©hp̈ Ÿ̀l  .x ¥nF`

dN̈ ©d §e  .i¦pŸ §x ©kÜ mi ¦c¥rÄ   .x ¥nF`Ä  m ¦̀   .xf̈ §r«̈l  i ¦A ¦x §C  l ©r  ̀ ïi §W ©w §e   .dïi ῭ §x «̈d eïlr̈  Fxi ¥a£g ¥n  ̀ i ¦vFO ©d

.Li ¦Y §x ©kÜ Ÿ̀l .x ¥nF`

KÖ ¦r  i ¦zi ¦Ur̈  mi ¦nï 'a  .x ¥nF` dN̈ ©d §e  .Kl̈ i ¦Y ©zp̈ §e  i ¦O ¦r  z̈i ¦Ur̈  cg̈ ¤̀  mFi  .i ¥rä `p̈b̈i ¥Y §x ©w ̀ Ä  i ¦A ¦x

i ¦A ¦x §e  op̈g̈Fi  i ¦A ¦x §C  `z̈ §bEl §t ©z dï¦p §W  .dr̈Ea §W  ̀ Ÿl §A  l ¥hFp oFW` ¦x  mFi  ̀ ḧi ¦W §R   .mEl §k i¦l  Ÿ ©zp̈  Ÿ̀l §e

.mFl §k i¦l  dŸ ©zp̈  ̀ Ÿl §e i¦l  dŸ §w ©qR̈  mi ¦rl̈ §q 'a  .x ¥nF` dN̈ ©d §e   .Kl̈  i ¦Y ©zp̈ §e L§l  i ¦Y §w ©qR̈  cg̈ ¤̀  r©l ¤q  .xf̈ §r«̈l

.xf̈ §r«̈l  i ¦A ¦x §e  op̈g̈Fi  i ¦A ¦x §C  ̀ z̈ §bEl §t ©z dïi¦p §W .dr̈Ea §W  ̀ Ÿl §A  l ¥hFp dp̈FW` ¦x  r©l ¤q  ̀ ḧi ¦W §R

It is obvious:  If the householder dies, the journeyman swears to his
heirs27.  Even if the journeyman dies, do his heirs swear to the householder’s
heirs?  They made this ordinance only for the journeyman. Maybe for his
heirs?

Rebbi Eleazar said, if he claimed28 before witnesses.  [But if he claimed
without witnesses29, he can tell him,] I paid your wages.  Rebbi Johanan said,
does one not in money matters argue “because30?”  Because he can say to him,
I did not hire you, he can tell him, I hired you and paid your wages31.   A
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baraita32 disagrees with Rebbi Eleazar33:  “When was this said?  If he said, I
gave, but the other said, I did not take; I gave you your wages, but he says, I
did not take.  You hired me, but he says, I did not hire you.  The burden of
proof is on the claimant.34”  It is difficult for Rebbi Eleazar33, if he hired him
before witnesses, how can this one say, I did not hire you?

Rebbi Abba from Carthage asked:  “You worked for me one day and I
paid you.”  But the other says, “I worked for you for two days and you did not
give anything to me.”  It is obvious that he takes for the first day without35

oath.  The second is the disagreement between Rebbi Johanan and Rebbi
Eleazar36. “I hired you for a tetradrachma and gave it to you.”  But the other
says, “you hired me for two tetradrachmas and did not give me anything.”  It
is obvious that he takes the first tetradrachma without35 an oath.  The second
is the disagreement between Rebbi Johanan and Rebbi Eleazar36.

27 And collects his wages.  Since the
Babli does not mention the topic, this is
accepted practice.  If the day laborer dies,
the employer swears to free himself from
payment.
28 Since the text is confirmed by a
Genizah fragment, it cannot be amended to
read “if he hired him before witnesses” as
seems to be implied later in the text.  R.
Eleazar restricts the possibility of the laborer
to swear and collect to the situation when he
requested payment before witnesses and
afterwards comes to court.  But if there are
no witnesses to the fact that he was not paid
on the spot when he requested payment, i.
e., there is prima facie evidence that the
employer did not fulfill the commandment
“to pay on his day”, the employer must be
given the benefit of doubt and the option of
swearing to deny his debt.
29 The text in brackets is added from a
Genizah fragment.  It is necessary; its
existence was conjectured by some

commentaries (Ridbaz and Noam
Yerushalmi).
30 Cf. Halakhah 6:1, Note 25.  The later
R. Yudan denies the legal validity of
“because” arguments in court but R.
Johanan is quoted in the Babli 45b to agree
with Samuel that this kind of argument is
valid.
31 If the laborer was hired without
witnesses or contract, he has no way to
establish the fact that he was a day laborer
in the service of the person from whom he
claims wages and cannot request the court to
admit his oath.
32 Tosephta 6:1.
33 It seems that in this text, “Eleazar”
should everywhere be replaced by
“Johanan” since only R. Johanan requires
that the hiring be documented.
34 There is a word missing in the text of
the Tosephta, which makes the text
incomprehensible.  The Tosephta notes that
the special rule which allows the laborer to
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swear and collect is restricted to the case of
the Mishnah, where there is no dispute about
the relation of employer and employee, only
whether the latter had been paid or not; but a
dispute whether such a relationship existed
at all must be adjudicated by the general
principle that the burden of proof is on the
claimant.  It seems clear that this situation
cannot occur if the hiring was documented.
35 This must read “with”.  Since the
employer asserts the existence of the hire,

the rule of the Mishnah applies.
36 According to R. Johanan, if the hire
was not documented the employer must be
believed and any additional claim by the
laborer has to be proven (e. g., by
witnesses).  There is no occasion for an oath
about the additional sum.  According to R.
Eleazar, if the claim was made before
witnesses, there is no limit to the right of the
laborer to swear and collect.

37d line 9EY©N©fB̈  xä §M   .qEa ¥̀ Ä  z ¤c ¤nFr  dz̈§i «̈d   .mi ¦c¥r  `i ¦a ¥d rÄ §W¦P ¤W §A  m ¦̀   .x ©n ῭  `p̈Ed  a ©x

.o ¥n ῭  x ©n ῭ §e .i¦p£̀  L£ri ¦A §W ©n  .c ©a ῭  .Fl  x ©n ῭  .i ¦xFW ok̈i ¥̀   .`p̈Ed  a ©x  l ©r `b̈i¦l §t  `z̈i¦p §z ©n  .dr̈Ea §W

`z̈i¦p §z ©n   .mẄ ῭ §e  W ¤nFg §e  o ¤x ¤w  m¥N ©W §n  Fn §v ©r ¥n  dc̈Fd  .o ¤x ¤T ©d  m¥N ©W §n .Flk̈£̀ ¤W  oi ¦ci ¦r §n  mi ¦c¥r §e

.Flk̈£̀  o ¥ki ¥x£g ©̀ §e Fl r ©A §W¦P ¤W §A `p̈Ed a ©x  x ©nC̈  d ©O ¦n  .Fl rÄ §W¦p KM̈  x ©g ©̀ §e Flk̈£̀ ¤W §a

Rav Huna said, if after he swore he brought witnesses that it was standing
at the feeding trough, the oath already had robbed it37.  A Mishnah disagrees
with Rav Huna: 38“‘Where is my ox?’  He told him, it was lost.  ‘I am putting
an oath on you,’ and he said Amen.  But witnesses testify that he ate it.  He
has to pay the value.  If he confessed on his own, he pays the value, an
additional fifth, and a reparation offering”.  The Mishnah if he ate it and only
later swore to him.  What Rav Huna said, it he swore to him and only later ate
it.

37 This paragraph is not a continuation of
the preceding but refers to the first
paragraph of the Halakhah where it was
stated that if the claimant accepted the
defendant’s oath, the latter does not have to
pay (Note 7).  Rav Huna [in the Babli, Bava
qamma 106a, a statement of Ilfa (Hilfai)
endorsed by Rav Huna in the name of Rav]
holds that the oath effects a transfer of
property rights; if the claimant accepts the

oath, the defendant later ate his own animal,
not the claimant’s.  However, since here the
acquisition is qualified as robbery the
claimant can bring a new action for robbery
whereas in the Babli Rav Huna in the name
of Rav qualifies this as acquisition and
denies any obligation on the part of the
defendant.
38 Mishnah 8:4.
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37d line 14.r ©c¥I ¤W  c ©r  .x ©n ῭  ̀ k̈d̈ §e  .r ©cï Ÿ̀l Eli ¦t£̀   .x ©n ῭  oÖ ©Y   .dc̈Ed§i  i ¦A ¦x §C  Di ¥zḦi ¦W dẗ§l §g ¦n

oi¥r §M  o ¥d ¤W  i ¥c§i  l ©r ̀ k̈d̈  m ©x §A   .r ©cï Ÿ̀l dẍFY  z©rEa §W Eli ¦t£̀  dẍFY  z©rEa §W oi¥r §k  Fpi ¥̀ ¤W  i ¥c§i  l ©r  oÖ ©Y

.dẍFY  z©rEa §W

dẍFY  z©rEa §W oi¦l §B§l©b §n   .`c̈d̈  o ¦n  Dp̈i ¦r §n §Wi¦p  .dẍFY  z©rEa §W  l ©r  dẍFY  z©rEa §W l¥B§l©b§l Edn̈

z©rEa §W  .dp̈T̈ ©Y  z©rEa §W  l ©r  dẍFY  z©rEa §W   .dp̈T̈ ©Y  z©rEa §W  l ©r  dp̈T̈ ©Y  z©rEa §W  .dẍFY  z©rEa §W  l ©r

Fpi ¥̀ §e  rÄ §W¦p d¤f §e   .l ¥hFp §e  rÄ §W¦p d¤f ̀ k̈d̈  m ©x §A   .m¥N ©W §n d¤f §e  rÄ §W¦p d¤f  oÖ ©Y   .dẍFY  z©rEa §W  l ©r  dp̈T̈ ©Y

.m¥N ©W §n

Rebbi Jehudah’s argument seems inverted.  There39 he says, even if he
does not know.  But here he says, not unless he knows40.  There since it is not
in the form of a biblical oath even (about a biblical oath)41 he does not know.
But here it is in the form of a biblical oath42.

May one roll over a biblical oath on a biblical oath43?  Let us hear from the
following:  One rolls over a biblical oath on a biblical oath, an instituted oath
on an instituted oath, a biblical oath on an instituted oath.  An instituted oath
on a biblical oath?  There, one swears and pays, but here in one case he
swears and collects, in the other he swears and does not pay44.

39 Mishnah Bava qamma 6:7.   In  R.
Jehudah’s opinion an arsonist has to pay for
everything he destroyed even if he could not
have known of its value.
40 Since in this and the following
Mishnaiot R. Jehudah always requires
partial admission by the debtor, information
of the debtor is assumed.  (Since the reading
“knows” is confirmed by the Genizah
fragment, the word cannot be emended to
“admits”.)
41 These words are not in the Genizah
text, do not make any sense here, and have
to be deleted.
42 In Bava qamma there is no oath.  Here
R. Jehudah requires partial admission to
base the administration of an oath on
biblical grounds even though the oath itself
is a rabbinic institution.
43 Sotah 2:6 Note 167, Qiddušin 1:5 Note

520.  If a person is required to swear in
court, the opposing party can add to the text
of the oath any other oath he might have
cause to let the other party swear without
having to prove every case separately.  For
biblical oaths this is proven from biblical
texts in the places quoted.  For an obligation
to swear by biblical standards to add an oath
which is a rabbinic institution seems to be a
natural consequence.  The only problem is
whether the obligation to swear a rabbinic
oath is cause for the opposing party to add
biblical oaths without presenting sufficient
proof for that obligation.
44 The question is answered in the
negative.  The rabbinic oaths mentioned in
this Chapter (and probably also the one in
Bava qamma  10:3) are not obligations but
privileges; there is no reason to pile
obligations on top of these.
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The Babli (49a, top) agrees for the
oaths described in the Mishnah.  The answer
of the Babli has to be more nuanced since it
introduces an Amoraic institution of z©rEa §W

z ¤qi ¥d “an oath of instigation”, unknown to

the Yerushalmi, if judgment is given by a
preponderance of evidence but not beyond a
reasonable doubt.  These rabbinically
instituted oaths are obligations and can be
used as pegs to pile on other obligations.

)fol. 37c (  :

Mishnah 2:  How about a person robbed?  There were witnesses that he
entered another’s house to take a pledge without authorization45.  He said to
him, give me my vessels which you took but he answers I did not take; this
one swears and takes.  Rebbi Jehudah says, only if there is partial admission.
How is this?  He tells him, you took two of my vessels but he says, I took only
one.

45 Either by the debtor or by the court.
This in itself is a sin (Deut. 24:10-11).  The
witnesses did not see what he took.  The

debtor swears and takes based on this prima
facie evidence of wrongdoing by the
creditor.

)37d line 22 (mEX ¦n Ÿ̀l  .Fp §M §W ©n§l  .Fxi ¥v£g KFz§l Ÿ̀l  .Fzi ¥A KFz§l  .'lek c ©vi¥M lf̈ §b¦P ©d  :

oi ¥A ¦n lEag̈  ̀ v̈ï  .`c̈d̈ §k Ÿ̀aï  .Fp §MW ©n§l m¦i©p §W Eq§p §k¦p  .mi ¦c¥rÄ  c ©a§l ¦aE  .wg̈ §v¦i  i ¦A ¦x  x ©n ῭   .x ¥g ©̀  xäC̈

.zFl §w ©n §A Di¦l  oi ¦h §aFg m¦i©p §W  E`ẍ ¤W §A  .Di¥l i ¥n£g  d ©nE  .Ep §M §W ©n§l oi¦iE` §x  o ¤di¥p §W  .o ¤di¥p §W

.dr̈Ea §W  ̀ Ÿl §A  l ¥hFp oi ¦xEa §W mi¦l¥M  mẄ E` §v §n¦p §e zFxFx §v  w ¥xFf EdE`ẍ

Halakhah 2:  “How about a person robbed,” etc.  “In another’s house,”
not in his courtyard46.  “To take a pledge,” not for another purpose47.  Rebbi
Issac said, and only by witnesses48.  If two entered to take pledges from him?
It should come like the following:  “If he was injured between the two . . .49”
But if both were entitled to take pledges?  What should be seen there?  If they
saw two [men] hitting him with sticks50.

If they51 saw him throwing pebbles and broken vessels were found there,
he52 collects without oath.
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46 Since Deut. 24:10 only forbids to enter
the debtor’s house to take a pledge.  This
condition does not appear in the Babli; in
Tur Hošen Mišpat 90 (Bet Yosef Note 9)
there is an extended discussion about the
validity of this statement.
47 Since the rules of the Mishnah imply a
suspension of ordinary rules of evidence,
they have to be followed to the letter.
48 While the crime does not have to be
proven, the prima facie evidence of illegal
entry has to be established beyond a
reasonable doubt.
49 A sentence is missing here as indicated
in the not well legible Genizah text.  It was
omitted by the scribe from the word odipW to
the next occurrence of the same word.  But
the meaning of the missing sentence is
easily reconstructed.  If a person was injured
when attacked before witnesses by two
people, but the witnesses cannot identify the

person who actually injured him, he has no
civil claim against any of them.  Similarly, if
witnesses saw two people entered but they
did not see which of them actually took
something, the rule of the Mishnah cannot
be applied.
50 If two creditors were seen entering
together it can be compared to the case that
witnesses actually saw both perpetrators
hitting their victim with sticks.  Then the
victim can successfully sue both and the
debtor can invoke the Mishnah against both
creditors.
51 Witnesses saw a man throwing pebbles
onto another’s property but they did not see
the damage done.
52 The owner of the property can collect
damages even though he has no proof that
the pebbles actually did the damage.  The
proof of criminal behavior by the stone
thrower is enough.

)37d line 27`ẅEW e©B  xi ¦z£r W©p  x ©A   .op̈g̈Fi  i ¦A ¦x  x ©n ῭ §c ¦k Ÿ̀aïi  .oi ¦b¦l §t ©n oi¦Ni ¦n Di¥pi¦p£r §hi ¦n  Edn̈  (

i ¦A ¦x  :a «̈x oFd́ §e  W À¥WFx §z ¦ Œn lŸ®M oí ¥̀ §e  x ¥X©r §z ¦ †n Ẃ¥i .`ẅEW e©B  o¥M §q ¦nE  ̀ z̈i ¥A e©B  xi ¦z£r   .`z̈i ¥A e©B  o¥M §q ¦nE

`f̈i ¦f  x ©A  zi ¦n   .a ©d §c  ̀ ẍ §hi¦l W©p  x ©A  c ©g i ¥A©B  ci ¦w §t ©̀ §C `f̈i ¦f  x ©a §C  Di ¥qi ¦x£̀ä dë£d  ̀ c̈ §aFr  .i¥rŸ §W ¦n  ̀ Ä

d ©nÎlk̈ §C  öl  ̀ n̈i¥l  o`n̈E  .x ©n ῭   .i ¥qFi  i ¦A ¦xi ¥A l`¥rn̈ §W¦i  i ¦A ¦x  i ¥nFw  ̀ §c §aFr ` ©z£̀  .`f̈i ¦f  x ©a §C Di ¥qi ¦x£̀ ë

.`f̈i ¦f  x ©a §C  iFp §A oFz£̀   .`f̈i ¦f  x ©a §C  iFp §a¦l  oEad̈§ii §z¦i  .oEPi ¦̀  `f̈i ¦f  x ©a §C e ῭l `f̈i ¦f  x ©a §C Di ¥qi ¦x£̀l̈ i¥e£d ©c

.i ¥qFi  i ¦A ¦xi ¥A l`¥rn̈ §W¦i  i ¦A ¦x  Kn̈ §C  .`B̈§l ©R  oFA §q¦i  oFA ©x  oi ¦wi ¦T ©C  o ¦nE `B̈§l ©R  oi ¦a §x §a ©x oi¦p §A oFA §q¦i   .x ©n£̀

῭l §C W©p  x ©A  zi ¦̀   .mEl §M DP̈i ¦n  r ©n §W zi¥l `c̈d̈ ¥n  oi ¦̀   .x ©n£̀   .däFx dïi ¦g  i ¦A ¦x  i ¥nFw ` §c §aFr ` ©z£̀

.`B̈§l ©R  zi ¦ad̈§i  xä §M  .`p̈FcT̈i ¦t §C  Di ¥xn̈  Di¥l  x ©n£̀   .`q̈i ¦x£̀C̈ iFp §a¦l  oEad̈§ii §z¦i   .Di ¥W §t©p  m ¥q §x ©t §n i¥rä

Edn̈   .o ¥zFp  dŸ ©̀  oi ¦C zi ¥a  i ¦R  l ©r  o ¥zFp  dŸ ©̀ ¤W  d ©nE   .dŸ ©zp̈ oi ¦C  zi ¥a  i ¦R  l ©r  Ÿ ©zP̈ ¤W  d ©n  .Di¥l x ©n£̀

i ¦R  l ©r  dÜ£r©P ¤W  d ©n  .oFl x ©ni ¥n oi¦l §k«̈i   .oFY §a ©q§p ¦c  d ©n öl Ead̈  .`f̈i ¦f  x ©A  i¥p §a¦l  ̀ q̈i ¦x£̀  i¥p §A oEx §n¥ii §c

d ῭ i ¦v §n  .oFl  x ©ni ¥n oi¦l §k«̈i  .oFk §O ¦r wFl£g©p  .`ïi ©a §x §a ©x§l  `ïi ©wi ¦T ©C  oEx §ni¥i §c  Edn̈   .dÜ£r©p  oi ¦C  zi ¥a

.dp̈Ÿ ©n  o ¤dl̈  oŸi¦P ¤W i ¦n §k  ̀ N̈ ¤̀  ̀ ïi ©wi ¦T ©c§l  ̀ ïi ©aẍ §a ©x oi ¥A  oi ¥̀   .wg̈ §v¦i  i ¦A ¦x  x ©n ῭   .Ep`v̈n̈
53May one claim extraordinary things?  One may, following what Rebbi

Johanan said, a person may be rich on the market place and poor in his house;
rich in his house and poor in the market place. There is one who poses as rich
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and has nothing, poses as poor and has great wealth54.  Rebbi Abba told55:
Bar Ziza’s sharecropper deposited a pound of gold56 with somebody.  Bar Ziza
and Bar Ziza’s sharecropper died; the case came before Rebbi Ismael ben
Rebbi Yose.  Would one not say that all that Bar Ziza’s sharecropper had was
Bar Ziza’s property?  It should be given to Bar Ziza’s sons.  Bar Ziza’s sons
came.  He said, the adult ones should take half and when the underage grow
up they should take half.  Rebbi Ismael ben Rebbi Yose died; the case came
before the Elder Rebbi Hiyya who said, that argument means nothing since
there are people who do not advertise themselves.  It should be given to the
sharecropper’s sons.  The trustee told him, I already disbursed half of it.  He
told him, what you gave, you gave by court order and what you will give, you
will give by court order.  May the sharecropper’s sons say to Bar Ziza’s sons,
give us what you took?  They can tell them, what was done was done by court
order.  May the underage ones say to the adult, let us share with you?  May
they tell them, we found a find?  Rebbi Isaac said, the case between the adult
and underage ones is only comparable to a gift given to them.

53 A slightly reduced form of this text is
in Bava qamma 6:7 (Notes 111-115) and
Alfasi Bava qamma No. 125.  It is clear that
R. Johanan and the editors of the
Yerushalmi endorse R. Hiyya’s judgment
and reject R. Ismael ben R. Yose’s.
54 Prov. 13:7.

55 This introduction, missing in both
Bava qamma texts, makes it questionable
whether a real case is recounted here.
56 An enormous fortune, under the
Severan emperors the equivalent of 900
ketubot.

fol. 37c

Mishnah 3:  The injured one, how?  They were testifying against him that
one came to his hand whole and left injured57.  He says, you injured me, but
the other says, I did not injure; this one swears and collects.  Rebbi Jehudah
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says, only if there was a partial admission.  How is this?  He said to him, you
injured me twice but the other says, I injured you only once.

57 And it is a reasonable inference that the second person was injured by the first.

)37d line 44 (d¤f oi ¦k §kFg  o ¥d ¤W  o ©n §fÎlM̈   .i ¦hä£g  ̀ ¥xFw dïd̈  dc̈Ed§i  i ¦A ¦x  .'lek c ©vi¥M lÄ §g¤P ©d  :

x ©g ©̀ §l  .dr̈Ea §W  ̀ Ÿl §A  l ¥hFp Fn §v ©r KFXi¦l lFkï Fpi ¥̀ ¤W mFwn̈ §A KEWp̈ dïd̈   .l ¥hFp §e  rÄ §W¦p d¤f  i ¥x£d d¤fä

.zFp£r ©H ©d  x ῭ §W ¦k d¤f  i ¥x£d   .i ¦Y§l ©ag̈ Ÿ̀l  .x ¥nF` d¤f §e  .i ¦A  Ÿ§l ©ag̈  .x ¥nF` d¤f  on̈ §f

Halakhah 3:  “The injured one, how,” etc. 58“Rebbi Jehudah was calling
them beaters59.  Any time they are rubbing60 one another, he swears and
collects61.  If he was bitten at a place where he could not bite himself, he
collects without oath62.  At a later time if one says, you injured me, but the
other says, I did not injure, this is like any other claim63.”

58 Tosephta 6:2, Bava qamma 9:28 (S.
Lieberman Tosefta kiFshutah Bava qamma
p. 109.)
59 In the parallel sources ,i`aag ,i`aiag

a`kd ,i`k which might support a reading
ik`kg (or something similar) “wrestlers”.
60 Or “wrestling”.
61 If there are witnesses for a physical
altercation but no witnesses for any detailed
happening.

62 Babli 46b, an Amoraic statement in the
name of Samuel.
63 This  refers  to  the  Mishnah.   If  the
witnesses saw him whole and immediately
after he was seen in an altercation he was
seen injured, he swears and collects.  But if
the injury was only certified later, the
general rules of evidence will apply to any
claim.

)fol. 37c (  :

Mishnah 4:  And if the opposing party was suspect of perjury, how?
Equally oaths about testimony, or oaths about deposits, or even vain oaths, if
one of them was a dice-player, a lender on interest, a participant in pigeon
contests, or a dealer in sabbatical produce64, the opposing party swears and
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collects.  If both of them were suspect, the oath returns to its place, the words
of Rebbi Yose.  Rebbi Meïr says, they shall split25.

64 This list of people not admitted as
witnesses nor credible in their oaths is from

Sanhedrin 3:6 (Notes 44-47.)

)37d line 47 (.`ï §aET ©A  w ¥g ©U §n ©d  .oi¦lEq §R ©d  o ¥d ENi ¥̀   .'lek dr̈Ea §X ©d  l ©r  cEWg̈  FC §b¤p §M ¤W §e  :

mi¦pFOi ¦x §e mi ¦fFb¡̀  i ¥Ri¦l §w ¦A  w ¥g ©U §n ©d  cg̈ ¤̀ §e  oi ¦qẗi ¥q §t ¦A  w ¥g ©U §n ©d  cg̈ ¤̀   .oi ¦qẗi ¥q §t ¦A  w ¥g ©U §n ©d d¤f

d¤e§l ©O ©d   .dẍEn §b  dẍf̈£g  o ¤dä xFf£g©i §e  w ¥cÄ¦i §e eiq̈ẗi ¥q §R  x ¥A ©W§I ¤W  c ©r  oz̈Ec¥r oi¦l §A ©w §n  oi ¥̀  ml̈Fr§l

.dẍEn §b  dẍf̈£g  o ¤dä xFf£g©i §e  w ¥cÄ¦i §e eiz̈Fxḧ §W  r ©x §w¦I ¤W  c ©r FzF` oi¦l §A ©w §n  oi ¥̀  zi ¦Ai ¦xä

Halakhah 4:  “And if the opposing party was suspect of perjury,” etc.
65The dice player is the one who plays with small stones66.  “Not only the
player with stones, even one who plays with shells of nuts or pomegranates66a

one does not accept unless he break his stones, and be checked out, and repent
in complete repentance.”  One who lends on interest one does not accept
unless he tear up his IOU’s, and be checked out, and repent in complete
repentance.

65 This and the following paragraphs are
found  in Roš Haššanah 1:9 and Sanhedrin
3:6, explained in Sanhedrin Chapter 3,
Notes 51-69
66 Greek øyöïò “pebble, cube; the
stones used for mosaics and tokens used in
elections.”  Rashi defines as “marbles”.

66a Pomegranates (rimmonim) do not have
shells but skins.  Perhaps the reference is to
Greek  ¼ýìâïò, ¼üìâïò, “magic wheel,
instrument used in pagan mysteries; rhomb”,
from ¼üìâÝù “to spin, cause to whirl” (E.
G.)

)37d line 53 (dÏ ©g  dn̈ ¥d §A  d ¤x §n ©O ©d  cg̈ ¤̀ §e mi¦pFi  d ¤x §n ©O ©d  cg̈ ¤̀    .mi¦pFi  d ¤x §n ©O ©d d¤f .mi¦pFi  i ¥gi ¦x §t ©nE

.dẍEn §b dẍf̈£g xFf£g©i §e ein̈i ¦b §t x ¥A ©W§I ¤W  c ©r zF` oi¦l §A ©w §n  oi ¥̀  sFrë

Participants in pigeon contests, that is one who bets on pigeons.   Whether
one bets on pigeons or bets on any domesticated animal, wild animal, or bird,
he is not accepted unless he break his tools of the catch and repent in complete
repentance.
zi ¦ri ¦a §X ©aE zi ¦ri ¦a §W  i¥p §WÎlM̈ Fl aẄï   .zi ¦ri ¦a §W xB̈ ©Y Ed¤f  i ¥̀  .zi ¦ri ¦a §W xB̈ ©Y Ed¤f  .zi ¦ri ¦a §W  i ¥x£gFq

xFf §g©i §e  w ¥cÄ¦i §e  z ¤x ¤g£̀  zi ¦ri ¦a §W  ©ri ¦B ©Y ¤W  c ©r FzF` oi¦l §A ©w §n  oi ¥̀   .zi ¦ri ¦a §W  zFxi ¥t §A  o ¥zFp §e  ̀ ¥UFp li ¦g §z ¦d

.mi ¦xä §C  z ©xf̈£g Ÿ̀l oFnn̈  z ©xf̈£g  .x ¥nF` dï §n ¤g§p  i ¦A ¦x   .zFI ¦ri ¦a §W  i¥p §W   .i ¥qFi  i ¦A ¦x  i¥P ©Y   .dẍEn §b  dẍf̈£g
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o ¤di¥l£r  Eti ¦qFd   .dẍi ¥a£r zxi ¥R ¦n  i ¦Y §q©pM̈ ¤W m¦ii¦p£rl̈ mEw§N ¦g §e fEf m¦i ©z`n̈  m¤kl̈  ` ¥d   .m ¤dl̈  x ©n ῭ ¤W

dn̈ ¥d §A i ¥rFx §A  .EdÄ ©̀  i ¦A ¦x  x ©n ῭   .dl̈i ¥h §A  oz̈Ec¥r oFnn̈ §A  oi ¦cEW£g ©dÎlk̈ §e  .oi¦p̈l §f©B ©d §e oi¦pq̈ §n ©g ©d §e  oi ¦rFxd̈

.dT̈ ©c

Dealers in sabbatical produce, that is the sabbatical trader.  “Who is a
sabbatical trader?  One who sits idle all the years of a sabbatical cycle.  In the
sabbatical year he becomes active and trades in sabbatical produce.  One does
not accept him before another sabbatical year starts and he can be checked out
that he repented in complete repentance.”  Rebbi Yose stated, two sabbatical
periods. 6“Rebbi Nehemiah says, repentance in money, not repentance in
words; that he say to them, here are 200 denars, distribute them to the poor,
for I earned them from forbidden produce.”  They added shepherds,
extortionists, and any who are suspect in money matters, that their testimony
be invalid.  Rebbi Abbahu said, shepherds of small animals.
.zEc¥rl̈ oi¦lEq §R mi¦pFi  i ¥gi ¦x §t ©n   .op̈ §z ¦C  .x¤f ¤ri¦l  i ¦A ¦x  .mi¦pFi  i ¥gi ¦x §t ©n  Dz̈i¦P ©Y  o`n̈   .x ©n ῭  ̀ p̈Ed  a ©x

.`i ¦d  lŸM ©d  i ¥x §a ¦C  .Di¥l x ©n ῭   .x¤f ¤ri¦l  i ¦A ¦x §M  oi ¦x §c ¤d§p ©q §c  ̀ c̈d̈ ¥n  cFr §e  .i ¥qFi  i ¦A ¦x  i ¥nFw `p̈n̈  i ¦A ¦x  x ©n ῭

lEqR̈ ¤W  m ¥W §k  ̀ N̈ ¤̀   .ci ¦rd̈§l  ̀ ä  d ©nE  .oFnn̈  zEc¥r ¥n lEqẗ  dïd̈ ¤W  Eid̈  oi ¦r §cFi .i ¥qFi  i ¦A ¦x  x ©n ῭  `k̈d̈

zEc¥rÎlM̈   .oÖ ©Y op̈i¦P ©z §C   .zFWẗ§p  i ¥ci¥r §M  W ¤cFg ©d  i ¥ci¥r §e  .zFWẗ§p  zEc¥r ¥n lEqR̈ KM̈  oFnn̈  zEc¥r ¥n

oii ¦cFn  .x¤f ¤ri¦l  i ¦A ¦x §M oi¦pÄ ©x  .oi¦pÄ ©x  .Dz̈i¦P ©Y  o`n̈  .D̈l oi ¦xi ¥W §k  op̈i ¥̀  o ¥d  s ©̀  Dl̈  dẍi ¥W §k  dẌ ¦̀ d̈  oi ¥̀ ¤W

oi¥Ni ¦̀ §k  ̀ z̈ëe §bElR oi¥Ni ¦̀  oïi §z ©̀ §e .x¤f ¤ri¦l  i ¦A ¦x §M oFd§NeM  .dp̈Ei i ¦A ¦x  m ¥W §a `p̈Ed i ¦A ¦x  .iFl£r oi ¦bi¦l §tE Di¥l

.i ¥qFi  i ¦A ¦x  x ©n ῭   .xi ¦̀ ¥n  i ¦A ¦x  i ¥x §a ¦C   .dẍFY ©A ¤W zFI ¦c¥rÎlM̈ ¦n  lEqR̈  m ¥nFf c¥r   .i¥P ©z §C   .`z̈ëe §bElR

῭N ¤̀  lEqẗ  Fpi ¥̀  oFnn̈  zEc¥r §A  m ¥nFf  ̀ v̈ §n¦p  m ¦̀  lä£̀   .zFWẗ§p  zEc¥r §A  m ¥nFf `v̈ §n¦P ¤W  o ©n §f ¦A   .i ©zn̈i ¥̀

.x¤f ¤ri¦l  i ¦A ¦x §M  xi ¦̀ ¥n  i ¦A ¦x §cE o¦pÄ ©x §k  i ¥qFi i ¦A ¦x §C `ïi §z©e   .c ©a§l ¦A zEc¥r  Dz̈F`

Rav Huna said:  Who is the Tanna of “participants in pigeon contests”?
Rebbi Eliezer, as we have stated there:  “Participants in pigeon contests are
disqualified from testimony.”  Rebbi Mana said before Rebbi Yose:  Is that
statement in Sanhedrin Rebbi Eliezer’s?  He told him, it is everybody’s
opinion.  So said Rebbi Yose:  We knew that he was disqualified for
testimony in money matters.  What does he come to testify about?  For as he
is disqualified in money matters, so he is disqualified to testify in criminal
trials.  The witnesses for the New Moon are held to the standards of criminal
trials, as we have stated:  “Any testimony for which a woman is not qualified,
they are not qualified for.”  Who stated this?  The rabbis!  Do the rabbis
follow Rebbi Eliezer?  They agree with him and disagree with him.  Rebbi
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Huna in the name of Rebbi Jonah said:  It follows Rebbi Eliezer in everything.
It turns out that this disagreement parallels another disagreement, as it was
stated:  A perjured witness is disqualified for any and all testimony required
by the Torah, the words of Rebbi Meïr.  Rebbi Yose said, when has this been
said?  When he was found perjured in criminal matters.  But if he was found
perjured in money matters, he is disqualified only from that particular
testimony.  It turns out that Rebbi Yose parallels the rabbis and Rebbi Meïr
Rebbi Eliezer.

)37d line 74.i ¦p ῭  cEWg̈   .x ©n Ÿ̀i §e  oi ¦C zi ¥a §a `Faï ¤W ¦n  .FzF` oi¦l §A ©w §n  i ©zn̈i ¥̀ ¥n dr̈Ea §W ¦A  cEWg̈ ¤d (

῭N ¤̀   .cEWg̈¤l dr̈Ea §W  oi ¦x §qFn  oi ¦C  zi ¥aE  .dr̈Ea §W  Di ¥x §a ©g§l  aïi ©g  mi ¦̀ ẅ §c  ̀ EdÄ  m ¦̀   .oi ¦nïi ©w op̈ d ©n

.`Ed cEWg̈  ̀ ẍ §a©b  ̀ Ed ©d  .oFl x ©ni¥i §e Di¥l oi ¦n §k«̈g  ̀ l̈ §C  oi ¦C zi ¥a §A  oFc ¥n l©f£̀ ©c `EdÄ  oi ¦nïi ©w op̈£̀  o ¥k

.Di¥l£r Di¥lg̈ §nE dr̈Fa §W Di¥l aïi ©g §e mi ¦̀ ẅ §c  ̀ EdÄ  s ©̀

When does one accept one who is suspect in matters of oaths67?   From
when he comes to the court and says, I am suspect.  Where do we hold?  If
one who stands here and is obligated to swear for another, does the court
deliver an oath to a suspect person68?  But we must hold about one who has a
suit at a court where he is unknown and tells them, this man69 is suspect.  Also
about one who stands and another owes him an oath and he forgives it70.

67 Even though the Tosephta quoted in
the preceding paragraphs has very stringent
conditions, in practical cases the court may
apply a more lenient standard.
68 If he is a known suspect, what
difference does it make if he declares what
the court already knows?

69 This is himself.  Since the statement is
derogatory, one uses the third person instead
of the first.
70 If he is ready to pay rather than have
another person (who is not suspect) swear an
oath on his demand.

)38a line 3op̈g̈Fi  i ¦A ¦x  .i©pi ¦q§l dr̈Ea §W  dẍ §f«̈g   .oÖ ©z §C e¦pÄ ©x  m ¥W §a  i ¦O ¦̀  i ¦A ¦x  i ¥O ©w  x ©n ῭  dï §r ©Wd  a ©x (

.zEc¥r o`M̈ oi ¥̀ ¤W  i ¦n §M  .i©pi ¦q§l dr̈Ea §W  dẍ §f«̈g  .x ©nC̈  o`n̈  .oi¦lr̈ §a¦l dr̈Ea §W  dẍ §f«̈g  .i`©P©i  i ¦A ¦x  m ¥W §A

῭l §e cEWg̈  ̀ ẍ §a©b  ̀ Ed ©c  d ©O ¦n .oi¦lr̈ §a¦l dr̈Ea §W  dẍ §f«̈g   .x ©nC̈  o`n̈E   .dïi ῭ §x «̈d eïlr̈  Fxi ¥a£g ¥n `i ¦vFO ©d

.i¦l  m¥l §W mEw i¦l  r ©a §Y §Wi ¦n  li ¦k§i
71Rav Hoshaia said before Rebbi Immi in the name of the rabbis there: the

oath returned to Sinai.  Rebbi Johanan in the name of Rebbi Yannai: the oath
returned to the parties.  He who said, the oath returned to Sinai, it is as if there
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was no testimony; the burden of proof is on the claimant72.  He who said, the
oath returned to the parties, since that man is suspect and cannot swear for me,
get up and pay me73.

71 Discussion of the statement of R. Yose
in the Mishnah (whom practice has to follow
in preference to R. Meïr.)  Babli 47a.
72 If the parties are not able to swear, the
special rules of the Mishnah cannot be
applied and the suit has to be settled by the
regular standards for civil suits.
73 This does not apply to the oaths which

are the topics of the present Chapter, where
the claimant swears and collects, but to the
biblical oaths of trustees who swear in order
to  be  freed  from  payment  (Mishnah  1).   If
such a trustee is barred from swearing, he
has to pay.  In fact, the opposing party has to
swear to collect; cf. Halakhah 6:6, Note 88.

fol. 37c :

Mishnah 5:  The grocer on his account book, how?  Not that he says to
him, it is written in my account book that you owe me 200 denars74, but he
said to him, give my son two se’ah of wheat, or my worker small change for a
tetradrachma75.  He says, I gave, but they say, we did not take.  He swears and
collects, and they swear and collect.  Ben Nannas said, how?  Both are
induced to swear falsely76!  But he takes without an oath and they take without
an oath77.

74 If the trader claims that the customer
received the merchandise but did not pay, he
has to prove his claims in court according to
local standards; there is no proviso for an
oath in the proceedings.
75 Because most people are illiterate,
there is no standard requirement for a
receipt.
76 The formulation of the oaths is in the
hands of the judges; they have to be careful

not to create a situation in which they are
seen to cause perjury (cf. Neziqin Bava
Mesi`a 1,  Note  3.)   Since  the  person  who
gave the instructions incurred a liability both
with the grocer and the workers, both parties
can collect since both offer to swear but
under the circumstances cannot be allowed
to.
77 This is the reading in all sources
except for R. Nissim in his commentary to
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Rif; his reading has to be considered an
unjustified emendation.  Practice has to

follow the anonymous Tanna.

38a line 8`Ed ¤W   .Ex §n«̀̈  si ¦T ©n §a Ÿ̀l Fqẅ§pi ¦R  l ©r i¦pëe §p ¤g  .'lek Fqẅ§pi ¦R  l ©r i¦pëe §p ¤g ©d §e  :

.d¤fä wFg §n d¤fä  Ÿ §a ©zM̈  .Fl x ¥nF`

Halakhah 5:  “The grocer on his account book,” etc.  “Was ‘the grocer on
his account book’ not said about one extending credit?  For he can tell him,
you wrote with this [hand], erase with the other [hand]”78.

78 Tosephta 6:4.  In the absence of
proofs, the customer can always claim that
he paid his debt but the seller failed to
update his books.  The customer is not

required to preserve the receipt for his
payment; the seller has to organize his
accounts so that open accounts can be used
as proof in court.

)38a line 10.dẄEA ©d  i¥p §R ¦n ENi ¥̀  i¥p §t ¦A  oi ¦rÄ §W¦p ENi ¥̀  Ed§I ¤W i¦p£̀  x ¥nF`  .x ¥nF`  i ¦A ¦x (

Rebbi says, I am saying that these have to swear in the presence of those
because of the embarrassment.79

79 Babli 47b.  He takes care of Ben
Nannas’s objection by requiring both parties
to swear in the presence of the other (and, in
the Babli’s version, in the presence also of

the  person  who  has  to  pay).   It  can  be
expected that in this case the party not
entitled to payment will not dare to swear
falsely.

)38a line 11.mEl §M  aïi ©g z¦i ©A ©d  l ©r ©A  oi ¥̀  FO ¦r  Fci ¦n¡r ¤d lä£̀   .FO ¦r  Fci ¦n¡r ¤d  ̀ ŸN ¤W §A  x ©ni ¥z §c  ̀ c̈d̈  (

.oFd§l  a ©d§i  ̀ l̈ §C  oFw §t ©̀ §e  .oFz£̀   .`ïi©li ¥R ©w i ¥A©b  ̀ ïi ©tŸ ©M  oFk §n «̈q  .mFlẄ  x ©A  dc̈Ei  i ¦A ¦x  x ©nc̈  ̀ c̈d̈ §M

oi¥Ni ¦̀ §C  oFdi ¥tFq zi¥l zFA ©q §n  x ©ni¥i `ïi©li ¥R ©w oFe£d  ENi ¦̀ §c  dÖ ¦n   .i ©O ©W  i ¦A ¦x  i ¥nFw `c̈ §aFr  ` ©z£̀

.xä §M ¦n  oEA §q¦i  ̀ N̈ ¤̀  a ©qi ¥n  oi¥Ni ¦̀ §e

That is to say, only if he did not introduce them80.  But if he introduced
them, the householder has no liability, following what Rebbi Jehudah bar
Shalom said:  One did introduce the porters to the food merchants81.  They
came, but they sent them away without giving them anything. The case came
before Rebbi Shammai.  Since if the food merchants had said that they took,
would at the end not these and those collect?  Therefore, they shall collect
immediately82.
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80 If the employer directs his employees
to the grocer and separately instructs the
grocer to give them merchandise on his
behalf, he becomes liable to both parties.
But if he instructs the grocer in the presence
of his employees, he has discharged his duty
towards his employees; his debt to the
grocer is treated by the general rules of
obligations.
81 Greek êÜðçëïò “(raw or cooked) food
merchant; tavern keeper”.
82 In the case of the Mishnah, the

merchants incur no risk since they have
regress on the employer.  But in the case
here, the merchants admit that they did not
deliver; the employees have the right to
demand immediate payment.  Since they
were directed to the merchants and these
agreed to the order, the merchants have
immediately to deliver to the employees,
who have no regress on their employer, but
the merchants can later bill the employer
and collect.

)fol. 37c (  :

Mishnah 6:  He said to the grocer, give me produce for a denar; that one
delivered and said, give me the denar.  He said to him, I gave it to you and
you put it into anpale83: the householder has to swear84.  If he gave him the
denar and said, give me the produce; he said to him I delivered them to you
and you brought then to your house: the grocer has to swear.  Rebbi Jehudah
says, the one in possession of the produce is advantaged85.

  :

Mishnah 7:  He said to the money changer, give me oboloi for a denar;
that one delivered and said, give me the denar.   He said to  him,  I  gave it  to
you and you put it into anpale: the householder has to swear.  If he gave him
the denar and said, give me the oboloi; he said to him I delivered them to you
and you threw them into you wallet: the money changer has to swear.  Rebbi
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Jehudah says, it is not the practice of money changers to give an as before he
took the denarii86.

83 According to Rashi “a wallet for
coins.”  No etymology for this word has
been given.  At other occurrences in the
Talmudim, the word seems to stand for
dìðßëéïí, impilia “felt  socks.”   This
meaning is inappropriate here.  A better
explanation is Pìöåëüíç “garment,
throw-around” (E. G.) or one might read
with the Tosephta (6:4) ilkpe` explained by
Kohout as PíÜêùëïò [÷éôùíßóêïò] “a short
sleeved outer garment.”
84 The simple statement, “ I gave it to
you,” is insufficient.  The manner of

delivery must be described.
85 Since both parties agree that the
transaction was not on credit, in his opinion
the buyer does not have to swear since in his
place cash transactions always implied
delivery after payment.  If the grocer
claimed that the transaction did not follow
the norm, the full burden of proof is on him
as claimant.
86 This is the same argument as in the
preceding Mishnah.  The money changer
will not give out even an as, a quarter (or
fifth) of an obolos, without first being paid.

 :

Mishnah 8: 87If she had compromised her ketubah, she shall not be able
to collect without an oath.  If one witness testifies that [the ketubah] was paid,
she shall not be able to collect without an oath.  From encumbered property,
or from orphans’ property, she shall not be able to collect without an oath.  If
she collects in his absence, she shall not be able to collect without an oath.

87 This is Mishnah Ketubot 9:7,
explained there in Notes 159-163.  The
ketubah (the marriage contract intended to
provide financial support for the woman if
the marriage is dissolved by divorce or the
husband’s death) is compromised if not the
full amount is due since the wife has signed
a receipt for partial payment.  The testimony
of a single witness can be contradicted by an
oath of the opposing party by biblical rule.

If the ketubah has to be paid by the heirs
from the estate, the estate is diminished; one
requires the widow to swear that the entire
amount is due her.  The same holds if the
rights of a mortgage holder whose claim is
posterior to the lien created by the ketubah
are diminished by the payment, or if a
divorcee claims payment from the property
of her absentee former husband.
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)38a line 15 (x ©n ῭   .z ¤wFl£g ©n §A   .x ©n ῭  ̀ p̈i ¦p£g  i ¦A ¦x  .'lek zFxi ¥R  xp̈i ¥c §a i¦l  o ¤Y i¦pëe §p ¤g©l  x ©n ῭   :

i ¥c§i  z ©g ©Y ¦n  d ῭ §vFi  dz̈§i «̈d  m ¦̀  lä£̀   .o ¤di¥p §W  oi ¥A  z ©g©pEn dR̈ET ©d  dz̈§i «̈d ¤W  o ©n §f ¦A  .i ©zn̈i ¥̀   .dc̈Ei i ¦A ¦x

.o ¤d ¥n  cg̈ ¤̀

Ha;lakhah 6:  “He said to the grocer, give me produce for a denar;” etc.
Rebbi Hanina said, it is to be differentiated: “Rebbi Jehudah said, when?  If
the container was lying between them.  But if it was in the possession of one
of them . . .88”

88 The statement of R. Jehudah in
Mishnah 6 is not a statement flatly denying
the opinion of the anonymous Tanna in the
first case, but it has to be read in the light of
a text close to Tosephta 6:4:  “Rebbi
Jehudah said, when has this been said?  At a
time when the container was lying (in
houses) [between them], but if it was in the
possession of either of them, the burden of
proof is on the claimant.”  The
incomprehensible text in parentheses is from
the Erfurt ms. (Zuckermandel), the text in
brackets from the editio princeps.  A similar
text is quoted in the Babli, 48a.  Five
different explanations of the text are offered
by the commentary Sifte Cohen (Šulhan
Arukh Hošen Mišpat 91:1, Note 33) in more
than 4 folio pages.  Rashi does not comment
on the text; the author of Šulhan Arukh
follows Maimonides who explains the

expression “at a time when the container
was lying between them” to mean that the
transaction occurred in the public domain.
If the container full of produce was in a
private domain, the owner of that domain is
in possession and there can be no oath; any
claimant will have to produce proof
according to the regular standards of civil
trials. Sifte Cohen disagrees with this
explanation since he reads z ¤wFl£g ©n §A as “in
dispute”; meaning that R. Jehudah disagrees
with the anonymous Tanna.  But this is the
simple meaning of the Mishnah; if R.
Hanina notes that the statement of R.
Jehudah has to be interpreted following the
Tosephta, he clearly states that the text has
to be read as an explanation of the opinion
of the anonymous Tanna as given in the
translation.

)38a line 18c©r  xQ̈i ¦̀  o ¥Yi¦l FM §x ©C  xi ¦r  o ¤a §A lä£̀   .i`©p §q §k ©̀ Ä  x ©n  Ÿ ©C  ̀ c̈d̈  .z ¤wFl£g ©O ©a  ̀ i ¦d cFr (

.Fxp̈i ¥C lFH¦i  ̀ ŸN ¤W

Also this89 needs to be differentiated.  It is said about a stranger90.  But to a
fellow town dweller he will give an as before he takes his denar91.

89 Also in Mishnah 7 does R. Jehudah
point out a case where the anonymous
Tanna will not follow the rules of his own
Mishnah.

90 Greek îÝíïò.

91 With people known to him the
money-changer will not refrain from deals
involving credit.
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)38a line 19dẅ §f §gEd Ÿ̀l dẌ ¦̀  z ©Aez §kE  .o ¤dl̈ Ec §x«̈i  dẍFY  z©rEa §W oi¥r §M oFd§NEM  .`ẍi¥f  i ¦A ¦x  x ©n ῭  (

.z ¤x ¤nF` §e  ©rExR̈ m¦i ©z`n̈§N ¤W  xḧ §W Dr̈ §aFz §a `Ed §e  .K©li ¥dë oM̈i ¦n  z ©aB̈ ¤W  i ¦n §k  ̀ N̈ ¤̀   .zFA §b ©d§l  Dc̈ï §a

.dr̈Ea §W ¦a  ̀ N̈ ¤̀  r ©xR̈i ¦z Ÿ̀l Dz̈ÄEz §M  z ¤n¤bFR ©d op̈i¦P ©Y  oÖ ©Y  .dr̈Ea §W  ̀ Ÿl §A  z ©r ©x §t¦p  .dp̈ §n  ̀ N̈ ¤̀  Dp̈i ¥̀

i ¦Y§l ©A ©w §z ¦d Ÿ̀l   .z ¤x ¤nF` `i ¦d §e   .Ki ¦zÄEz §M  §Y§l ©A ©w §z ¦d  .Dl̈  x ©n ῭ §e fEf s¤l ¤̀  Dz̈ÄEz §k  dz̈§i «̈d   .c ©vi¥M

K©ld̈ §C  oi ¦b §A  .i¥rä  ̀ C̈ §q ¦g  a ©x  .z ¤z ¤gFR ©d  ̀ Ÿl §e  z ¤n¤bFR ©d   .i¥P §Y  .dr̈Ea §W ¦a  ̀ N̈ ¤̀  r ©xR̈i ¦z Ÿ̀l  .dp̈ §n  ̀ N̈ ¤̀

.d ¤aFb Fpi ¥̀   .x ©n  Ÿ ©̀  oi ¦C zi ¥a §A Fnb̈ §R ¤W  i¥p §R ¦n  .`Ed `z̈£ri ¦q §R  oi ¥Y §x ©Y

Rebbui Ze`ira said, this came down in the manner of biblical oaths.  And a
woman’s ketubah is not from the start in her hand for collection, but only for
collection from now on and in the future.  Since she claims a document about
200 paid and she says, it is only one mina, she collects without oath92.

There, we have stated93:  “If she had compromised her ketubah, she shall
not be able to collect without an oath.  How is this?  If her ketubah was  a
thousand denars and he says to her, you received your ketubah, but she says, I
received only one mina, she cannot collect without an oath.”  It was stated,
one who had compromised, not one who had diminished94.

95Rav Hisda said, because he went two steps . . .  Because he compromised
it in court you say, he cannot collect?

92 This paragraph refers to Mishnah 8
and  is  a  reworking  of  one  in Ketubot 9:7,
Note 166, in a number of details opposing
the opinions given there.

 As explained in Note 87, the oath of a
woman who wants to collect her ketubah
when a single witness asserts that it already
was paid is biblical.  R. Ze`ira notes that the
oaths required in the other cases are
formulated on the model of that oath.

The rules for collecting a ketubah are
not identical with the rules for enforcing an
IOU since it may be assumed that a woman
does not marry in order to be divorced or
become widowed; if she is widowed she
may prefer not to claim the ketubah but to
be permanently supported by the heirs.  This
means that the woman acquires the ketubah
not with the intent of presenting it for

collection.  The ketubah becomes an
enforceable claim only by the owner
presenting it for collection.

In Ketubot, it is stated that if the
ketubah is presented with an attached
receipt, and the woman claims that the
receipt is only for half of the amount and the
other half is still due her, this is a
compromised ketubah and she may collect
only by swearing to the validity of her
claim.  But here she presents a ketubah for
the standard 200 denars but declares that
she only claims 100 denars (a mina);
therefore she collects without an oath.  This
is not a compromised but a diminished
ketubah (Note 94).
93 Mishnah Ketubot 9:9.
94 Ketubot 9:7 Note 167, Sanhedrin 8:6
Note 69; Babli Ketubot 87b.
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95 This is a fragment from Ketubot 9:7
(Note 185) Sanhedrin 8:6 (Note 72): “Rav
Hisda asked:  Because he walked two steps,
does he lose?  If he compromised it outside
the court, he collects.  Because he

compromised it in court, he cannot collect?”
It refers to a statement by R. Abin (or Ba)
not quoted here and not related to the topics
of the Mishnah.

)fol. 37c (  :

Mishnah 9:  Similarly, the orphans can collect only by an oath; “an oath
that our father did not instruct us96, our father did not tell us97, and we found
nothing in our father’s documents98 that this note of indebtedness was paid.”
Rebbi Johanan ben Beroqa testified99 that even if the son  was born after the
father’s death he swears and collects.  Rabban Simeon ben Gamliel said, if
there are witnesses that the father said on his death bed that this note of
indebtedness was not paid, he collects without oath.

96 On his death bed.
97 Before this time.
98 No receipt was found.
99 All statements of testimony in the
Mishnah are practice.  In the known Babli

mss., the formulation is an noncommittal
“said” instead of “testified.”  But since the
Yerushalmi version is also that of Rif and
Rosh, it must have been the Babli version of
their texts.

38a line 27 :.i`©P©i  i ¦A ¦x  m ¥W §a  op̈g̈Ei  i ¦A ¦x  .'lek dr̈Ea §W ¦a  ̀ N̈ ¤̀  Er §x«̈R¦i Ÿ̀l mi ¦nFz§i ©d o¥k §e

.dẌ ¦̀  z ©AEz §k¦l  s ©̀   .x ¥nF`  oz̈p̈  i ¦A ¦x  .FA z¤l¤kF`  zi ¦Ai ¦x ¤W §a  ̀ N̈ ¤̀  mi¦P ©h §w  oi ¦nFz§i  i ¥q §ki¦P ¦n  oi ¦rẍ §t¦p oi ¥̀

oFr §n ¦W  i ¦A ¦x §C  .oFr §n ¦W  i ¦A ¦x  .zFpFf §n¦l  Wïi ©g  o`n̈  .`ïi §p ©Y ©n  i ¦A ¦x  x ©n ῭   .zFpFf §n  i¥p §R ¦n  .`p̈n̈  i ¦A ¦x  x ©n ῭

oz̈p̈  i ¦A ¦x  .DP̈ ¤̀ V̈i¦l  d̈i¤lr̈ oi ¦v §tFT Ed§I ¤W  i ¥c §M  .`p̈i ¥g  mEX ¦n  .oFc §k  i` ©n  .iElŸ  xäC̈ ©d däi ¥w§p ¦A   .x ¥nF`

xäc̈  dïd̈  m ¦̀   .`k̈d̈ ¥n dl̈i¥f §b¦l  .oFdi ¥Y §x ©Y op̈i¦P ©Y op̈ s ©̀   .i ¥qFI  i ¦A ¦x  x ©n ῭   .oi ¦w ¦f §p¦l §e dl̈i¥f §b¦l  s ©̀   .x ¥nF`

.zi ¦xEA ¦G ¦n  ̀ N̈ ¤̀  mi¦P ©h §w  oi ¦nFz§i  i ¥q §ki¦P ¦n  oi ¦rẍ §t¦p oi ¥̀   .`k̈d̈ ¥n  oi ¦w ¦f §p¦l   .m¥N ©W§l  aïi ©g  zEiẍ ¥g ©̀  FA W¤I ¤W

z ©g ©Y  o ¥A ©d cŸn£r©i   .i¥P ©zd̈ §e   .zi ¦xEA ¦G ¦n  ̀ N̈ ¤̀  oi ¦w ¦f §p¦l mi¦P ©h §w  oi ¦nFz§i  i ¥q §k¦P ¦n  oi ¦rẍ §t¦p oi ¥̀   .`z̈i¦p §z ©n i¦pi¥M

i ¥qFi  i ¦A ¦x  x ©n ῭   .zi ¦xEAi ¦f §A  dẌ ¦̀  z ©AEz §kE zi¦pFpi ¥a §A aFg l ©r ©aE zi ¦ci ¦r §A  o ¤dl̈  oi ¦nẄ  oi ¦w ¦f §P ©d   .a ῭ d̈

.i ¦wi ¥zïi ¦C  ̀ c̈d̈ §A  lŸM ©d  i ¥x §a ¦C  xŸ §ti ¦Y  .oEA i ¦A ¦xi ¥A
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Halakhah 9: “Similarly, the orphans can collect only by an oath;” etc.
100Rebbi Johanan in the name of Rebbi Yannai:  One pays from an orphan’s
property only if interest is due; Rebbi Nathan says, also a woman’s ketubah101.
Rebbi Mana said, because of her sustenance.  Rebbi Mattania said, who is
worried about sustenance?  Rebbi Simeon!  Since Rebbi Simeon said, all
depends on the female102.  What about it?  For attraction103, that everybody
should jump to marry her.  Rebbi Nathan said, also for robbery and torts.
Rebbi Yose said, we stated both of these.  Robbery from the following: “If it
was mortgageable, he has to pay.104”  For torts from the following: “One pays
from minor orphans’ property only from the least valuable.105”  So is the
Mishnah: One pays for torts from minor orphans’ property only from the least
valuable.  But was it not stated, the son shall stand in the father’s place; one
estimates torts from the most valuable land, creditors from average quality,
and a woman’s ketubah from the least valuable?  Rebbi Yose ben Rebbi Abun
said, explain it as everybody’s opinion about testamentary dispositions106.
oḧT̈©l  oi ¦rÄ §W¦p  lä£̀   .x ©n  Ÿ ©̀  ̀ k̈d̈ §e  .oḧẅ §e  d ¤hFW  W ¥x ¥g z©p£r ©h  l ©r oi ¦rÄ §W¦p  oi ¥̀   .x ©n  Ÿ ©̀  `k̈d̈

xŸ §ti ¦Y   .dï §n §x¦i  i ¦A ¦x  x ©n ῭   .eip̈ẗ §a  Ÿ̀N ¤W  mc̈ ῭ ¥n  oi ¦rẍ §t¦p §e   .oḧẅ  i ¥q §ki¦P ¦n  oi ¦rẍ §t¦p §A   .W ¥C §w ¤d©l §e

.iFB ¦n Fl a ©xr̈ §A  xŸ §ti ¦Y   .zi ¦Ai ¦x  oi ¦aFB oi ¦C  zi ¥aE .FA z¤l¤kF`  zi ¦Ai ¦x ¤W §A

Here you say, “one does not swear on the claim of a deaf-and-dumb
person, an insane person, or a minor.”  But there you say, “one swears for a
minor and the Temple.107”  If one pays from the minor’s property. 108But can
one collect from a person in his absence?  Rebbi Jeremiah said, explain it
about a contract for which interest is due.  Would the court collect interest?
Explain it that it was guaranteed for a Gentile109.
.oi ¦hn̈ §bi ©h`ï ¦C  oi ¦g§N ©W §n op̈£̀   .oFk§Pi ¦n  oi ¦B ©q  zFaḧ oi ¦c §a«̈r op̈£̀   .`p̈n̈  i ¦A ¦x  i ¥nFw x ©n ῭  dq̈ §ki¤l

'l op̈i ¦f ¦x §k ©n  .o ¥M oi ¦c §a«̈r op̈£̀  sF`  .Di¥l x ©n£̀   .iFq §k¦p  oi ¦h¦l §g ©n  ̀ ©z£̀  ̀ l̈  oi ¦̀ §e  .zFA ©h  ̀ d̈  ̀ ©z£̀  oi ¦̀

x ©n£̀   .i ¥wi ¦g §x  i ¦eef̈ §a dë£d ©C  Kn̈ §v ©r r©B ©d   .Di¥l  x ©n£̀   .iFq §k¦p  op̈i ¦h¦l §g ©n  ̀ l̈i ¦̀ §e  .zFA ©h  ̀ ©z£̀  oi ¦̀   .oi ¦nFi

`d̈  ̀ ©z£̀  oi ¦̀  .oi ¦nFi 'l e©b  ̀ c̈g̈ §e  .oi ¦nFi 'l e©b `c̈g̈ §e  .oi ¦nFi 'l e©b  ̀ c̈g̈  .zFx §bi ¦̀  'b oi ¦g§N ©W §n op̈£̀  .Di¥l

Ÿ̀l  oi ¦C ©A  c ©nr̈  ̀ Ÿl  m ¦̀  lä£̀   .g ©xäE  oi ¦C ©A  c ©nr̈ ¤W §e  .dp̈i¦p£g  i ¦A ¦x  x ©n ῭  .iFq §k¦p  op̈i ¦h¦l §g ©n  ̀ l̈i ¦̀ §e  .zFA ©h

.op̈i ¦f ¦x §k ©n  ̀ Ÿle  op̈i ¦h§l §g ©n
110Alexis said before Rebbi Mana: We act much better than you do.  We

send edicts111.  If he comes, it is good.  If he does not come, we irrevocably
give away his properties.  He answered him, we also act in this way; we have
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the heralds announce for thirty days.  If he comes, it is good.  If he does not
come, we irrevocably give away his properties.  He said to him, think of it, if
he was in a distant place.  He said to him, we send three letters112, one after
thirty days, one after the next thirty days, and one after the next thirty days.  If
he comes, it is good.  If he does not come, we irrevocably give away his
properties.  Rebbi Hanina said, that is, if he was present at the trial and then
fled.  But if he was not present at the trial, we cannot irrevocably give away
(nor)113 announce.
.op̈g̈ §k dk̈l̈£d   .x ©ni ¥z §c  d ©n  Ki ¥d   .cg̈ ¤̀  xäc̈  Ex §n«̀̈  o ¤di¥p §W  oFr §n ¦W  i ¦A ¦x §e  op̈g̈   .x ©ni ¥z  ©gM̈ §W ©̀

.oFr §n ¦W  i ¦A ¦x §k dk̈l̈£d  Dz̈ëe §k ¦c §e
114You find that one may say that Hanan and Rebbi Simeon said the same

thing115.  Just as you say that practice follows Hanan, so practice follows
Rebbi Simeon.

100 The entire Halakhah is from Ketubot
Chapter 9.  The first paragraph is from 9:8,
Notes 185-197 (and Gittin 5:3 Note 52.).
101 Babli Arakhin 22a.
102 The text in Ketubot and Gittin reads:
“on the collection,” i. e., on the woman’s
decision whether to ask for payment of the
ketubah or for upkeep (lodging, food, and
clothing) from the estate.
103 Babli Ketubot 84a.
104 Mishnah Bava qamma 10:1.
105 Mishnah Gittin 5:3.
106 In the other two sources correctly:  “R.
Yose ben R. Abun said, here about an adult
orphan, there about an underage orphan.”
The sentence here intruded from Halakhah
10 where it belongs.  The word used here is
Greek, äéáèÞêç “written will”.  Cf Mishnah
Bava mesi`a 1:7.

107 Both quotes are from Mishnah 6:6.
108 From here on the text is in Ketubot
9:9-10, Notes 201-204.
109 Quoted in Tosaphot Gittin 50b s.v.
oinezi.
110 Ketubot 9:9-10, Notes 205-212.
111 Greek äéáôÜãìáôá.

112 Quoted in Tosaphot Ketubot 88a, s. v.
`axe.
113 One has to read with Ketubot “but
only”.   This  reading  is  confirmed  by  a
Geonic responsum (S. Assaf, Responsa
Geonica, Jerusalem 1942, p. 103) which
declares the statement to represent
(Babylonian) general practice.
114 A shortened version of Ketubot 9:
9-10, Notes 213-216.
115 Ketubot 88b.
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)fol. 37c (  :

Mishnah 10:  The following have to swear without a claim:  Partners116,
and sharecroppers117, and trustees118, and a wife trading in the house119, and a
family member120.  If he says, what do you claim from me?  “I want you to
swear to me,” he is liable121.  After partners or sharecroppers distributed, he
cannot force them to swear.  If an oath was rolled over to him for another
cause, one may roll everything over to him122.  The Sabbatical year remits an
oath123.

116 If a partnership is dissolved, each
partner has to swear that he did not retain
any common property.
117 The owner may ask the sharecropper
to swear that he delivered the entire crop to
the landlord who then will return his share
to him.
118 Greek dðßôñïðïò.  He administers the
estate of another person and at the end of his
tenure has to swear that he did not illegally
take anything for himself.
119 If the husband gives her capital which
she uses for trade, he is entitled to the entire
gain and can demand that his wife swear
that she did not retain anything of the net
gain.
120 One of the brothers who acts as
managing trustee for an undistributed
inheritance.  If the inheritance is distributed,
he has to swear that he did not illegally take
anything for himself.
121 The person obligated to swear cannot
ask the person demanding the oath whether

he suspects him of any dishonesty.
122 Note 43, cf. Sotah 2:6, Notes 166-168.
If a person is required to swear, the one
demanding the oath can add to the text of
the oath any claim he might have against the
person swearing even if totally unrelated to
the matter before the court and for which he
could not force a separate oath.

A precondition for rollover, which is a
biblical rule,  is that the original oath must
be by biblical standards; a purely rabbinic
oath cannot be extended.  This implies that
the oath required by the Mishnah is
considered biblical since the person acting
for others in money matters automatically
agrees that he is responsible and thereby
fulfills the requirement of partial admission
(Mishnah 6:1).
123 Since the Sabbatical remits debts
(Mishnah Ševi`it 10:1), the creditor cannot
after the Sabbatical year ask for any oath
regarding the remitted debt (Tosephta Ševi`it
8:6).
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38a line 53rÄ §W¦p d¤e§l ©O ©d d¤eŸN ©d  z ¥n   .x ©n ῭  a ©x  .'lek dp̈£r ©h §a  ̀ ŸN ¤W  oi ¦rÄ §W¦p  ENi ¥̀ §e  :

KM̈  x ©g ©̀ §e  dN̈i ¦g §z d¤eŸl  z ¥n  m ¦̀  lä£̀   .d¤eFl§l  oi ¦rÄ §W¦p d¤e§l ©n  i ¥W §xFi d¤e§l ©O ©d  z ¥n Eli ¦t£̀ ©e  .eiẄ §xFi§l

op̈g̈Fi  i ¦A ¦x  r ©nẄ  .eip̈ä§l Fzr̈Ea §W Wi ¦xFn  mc̈ ῭  oi ¥̀ §e dr̈Ea §W d¤eŸl  i¥p §a¦l d¤e§l ©O ©d  aïi ©g §z¦p  xä §M d¤e§l ©O ©d

.i ¦c£g©e  dN̈ ©d  l©k Ÿ̀i   .x ©n ῭ §e

Halakhah 10:  Rav said, if the debtor died, the creditor swears to his
heirs.  Even if the creditor died, the creditor’s heirs swear to the debtor.  But if
the debtor died first and after him the creditor, the creditor already was
obligated for an oath to the debtor’s sons and nobody makes his sons inherit
his oath124.  Rebbi Johanan heard and said, should that one eat and enjoy it125?

124 Babli 48a.  Since the sons cannot
inherit the father’s oath they cannot swear
and the borrower’s estate does not have to
pay.
125 Since there is little doubt that there

was a loan, the creditor’s sons can swear the
orphans’ oath (Mishnah 9), which is not the
father’s oath, and collect on basis of that
oath.  In the Babli, this opinion is ascribed
to R. Eleazar.

.x ¥nF` i¦p£̀   .lEqR̈  Fcï  a ©z §k ¦A d¤e§l ©O ©d  i ¥c§i  z ©g ©Y ¦n `¥vFI ©d  xḧ §W   .a ©x  m ¥W §a  i ¦X ©̀  x ©A  dïi ¦g  a ©x

lEqR̈ ml̈Fr§l  .l ¥̀ En §W  m ¥W §a  ̀ P̈i ¦A ©̀  i ¦A ¦x  .x ¥WM̈  x ¥g ©̀  i ¥c§i  z ©g ©Y ¦n  ̀ d̈  .Li ¤zFxḧ §W ¦a  z̈i¦id̈  w ¥Q©r §z ¦n

lŸM ©d  i ¥x §a ¦C  xŸ §ti ¦Y  .oEA i ¦A ¦xi ¥A  i ¥qFi  i ¦A ¦x  x ©n ῭  .oFc §k  i` ©n  .d¤eŸl  i ¥c§i  k ©z §k ¦A d¤e§l ©O ©d  i ¥ci ¦n  ̀ ¥v¥I ¤W  c ©r

.i ¦wi ¥zïi §c ¦A
126Rav Hiyya bar Ashi in the name of Rav:  A document127 produced by

the creditor in the creditor’s handwriting is invalid, for I am saying that he has
practiced writing documents.  This implies that in the hand of another it would
be valid.  Rebbi Abinna in the name of Samuel:  It is always invalid unless it
be in the creditors’s possession but in the debtor’s handwriting128. What about
this?  Rebbi Yose ben Rebbi Bun said, explain it according to everybody
about a testamentary gift129.

126 This is a shortened version of a
paragraph in Bava mesi`a 1:8 (Notes
113-115); two different name traditions are
reported in Sefer Ha`ittur 1, 41b (Notes
49-51).
127 A term derived from Accadic šataru
“to write”, usually used for documents of

indebtedness.  The statement is in the Babli,
Bava mesi`a 20b.
128 A document not signed by outside
witnesses.
129 A codicil in the testator’s handwriting
attached to a will always is valid.
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)38a line 61.`c̈ §a Ÿ̀l oFA §W ¤g §A lä£̀   .oFA §W ¤g §a  ̀ ŸN ¤W  o ¥zEp §e  ̀ ¥UFp §A  dẍ §n«̀̈  ̀ c̈d̈  .i ¥qEi  i ¦A ¦x  x ©n ῭  (

l©f£̀  W©p  x ©A  c ©g  .i ¥qFi  i ¦A ¦x §c  ̀ c̈d̈ §k  ̀ ẍi¥f  i ¦A ¦x  .oFA §W ¤g §a  ̀ ŸN ¤W  o ¥zFp §e  ̀ ¥UFp §A `Ed cFr z¦i ©A  o ¤A  o ¥d ῭ §e

.Kl̈  aïi ©g i¦p£̀  oi ¦xp̈i ¥C  oi ¥x §Y e ῭l  .Di¥l x ©n£̀   .oi ¦xp̈i ¥C  oi ¥x §Y  l ©r dr̈Ea §W Fa§ii ¦g §e  ̀ ẍi¥f  i ¦A ¦x  i ¥O ©w  oc̈i ¥n§l

F` Kl̈ r ©a §z ¦CÎlM̈  Di¥l  a ©d  F`   .`ẍi¥f  i ¦A ¦x  x ©n£̀   .öN ©tE  öN ©R  z©li ¦nE   .Di¥l  x ©n£̀   .Kl̈  oi ¦ti ¥x §h  `d̈

i ¦C §a ©r  .Fl x ©n Ÿ̀I ¤W  i ¥c §M  c ©r   .op̈g̈Fi  i ¦A ¦x  x ©n ῭   .eïlr̈ oi¦l §B§l©b §n  dÖ ©M  c ©r  .Kl̈£r l¥B§l©b §n ¦CÎlM̈  r ©a §Y §Wi ¦̀

.d¤G ©d  o ©n §f ¦A  c¤a¤r  W¥i  i ¦k §e   .i ¦x §a ¦r  c¤a¤r §e  o ¥dŸk  dïd̈ ¤W Kn̈ §v ©r r©B ©d   .dŸ ©̀

Rebbi Yose130 said, this means if he trades without account; it does not
apply if there are accounts.  Also the family member trades without
accounts131.

Rebbi Ze`ira agrees with Rebbi Yose132.  A man came for judgment before
Rebbi Ze`ira who required him to swear for two denars133.  He told him134, do
I not owe you two denars?  Here they are thrown to you.  He134 answered him,
and cloth of fine wool X and Y.  Rebbi Ze`ira said, either you give him
everything he claims from you or you swear to him everything which he rolls
over to you122.

How far does one roll over?  Rebbi Johanan said, until he say to him, you
are my slave135.  Think of it, could he be Cohen and Hebrew slave136?  Is there
such a slave today137?

130 In Sefer Ha`ittur 1, 43a (Note 81): R.
Yose bar Bun.
131 If there is a regular account book
which lists all transactions, the person
trading can open his book for inspection
instead of swearing, and therefore avoid the
impression that he admits part of the claim.
This rule is not in the Babli, nor in Rif or
Maimonides.
132 This does not refer to the preceding
paragraph; the third generation R. Ze`ira
cannot be said to be dependent on the fifth
generation R.  Yose or  R.  Yose ben R.  Bun.
The reference is to a statement in Bava
mesi`a 3:1 Note 20, that it is the free choice
of a person to swear or to pay up and that a
person willing to swear is free to change his

opinion if too many other items are added to
the oath.
133 A very minor sum.
134 The opposing party in the suit.
135 Babli Qiddušin  28a.
136 Since a Hebrew slave may have his
earlobe pierced if he refuses to leave his
state of servitude (Ex. 21:6) but a Cohen
with a pieced earlobe is barred from service
in the Temple; no court could tolerate that a
Cohen would be sold as a Hebrew slave.
137 Since the institution of Hebrew slavery
was intrinsically intertwined with that of the
Jubilee, it was abolished with the
Babylonian captivity never to be re-
instituted (cf. Introduction to Tractate
Qiddušin p. 3).



210                                            SHEVUOT CHAPTER SEVEN

)38a line 69.Di¥l §hä  ̀ Ÿl  .Dẍn̈ §W  .oi ¦x §n«̀̈  op̈  d ©n o¥k  ̀ Ÿl ¦C   .Dẍn̈ §W  .wg̈ §v¦i  a ©x  x ©A  l ¥̀ En §W i ¦A ¦x  x ©n ῭  (

zi ¦ri ¦a §W  F ½cï d´¥X ©n  o ¥d ¤W  mi ¦xä §C  .hi ¦n §W ©n o`M̈  s ©̀  hi ¦n §W ©n  öN ©d§l  x ©n¡̀¤P ¤W  l ©r ©A  d ©n   .l ©r ©A  l ©r ©A  ̀ i ¦d

zi ¦ri ¦a §X ¤WÎlM̈  .Fzr̈Ea §W  Ÿ̀l §e FzF` Ÿ̀l Fzḧ §O ©W §n  zi ¦ri ¦a §W  oi ¥̀  F ½cï d´¥X ©n  oi ¥̀ ¤W §e  .Fzḧ §O ©W §n

.Fzr̈Ea §W z ¤h ¤O ©W §n  Dp̈i ¥̀  Fzḧ §O ©W §n  zi ¦ri ¦a §W  oi ¥̀ ¤WÎlk̈ §e  .Fzr̈Ea §W z ¤h ¤O ©W §n  Fzḧ §O ©W §n

Rebbi Samuel ben Rav Isaac said, watch it for it is otherwise138. What do
we say?  Watch it, for it is not negligible.  “Owner,” “owner.139”  Since the
owner mentioned there is subject to annulment, so also here he is subject to
annulment140.  The Sabbatical annuls things which are his hand’s loans141 and
annuls the corresponding oaths; the Sabbatical does not annul things which
are not his hand’s loans, nor does it annul the corresponding oaths.  “For
anything which the Sabbatical annuls it annuls the corresponding oath;
anything which the Sabbatical does not annul it does not annul the
corresponding oath142.”

138 From the arrangement of the Mishnah
one gets the impression that partner,
sharecropper, trustee, etc., are freed from
their oath in the Sabbatical year.  But the
Sabbatical eliminates only oaths referring to
loans which are actually annulled in it.
139 In Ex. 24:14 anybody having a law suit
is called l©r ©A; in the laws of annulment of
debts (Deut. 15:2) the creditor is called l©r ©A.
This sets up the argument of “equal cut”
indicating that the person going to court is
one subject to the laws of the Sabbatical.
140 Since after annulment the creditor

cannot go to court to collect the debt, neither
can he go to court to have an oath imposed
on the debtor.  (Explanation  of the
commentary To`afot Re’em, R. Abraham
Abba Schiff, to Sefer Yere’im §164 Note
17).  The Babli 49a has a different
interpretation of Deut. 15:2.
141 The expression used in Deut. 15:2.
142 Tosephta Ševi`it 8:6.   There  is  no
redundancy here.  The preceding sentence
was the argument, the last sentence is the
tannaitic formulation.


