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Mishnah 1: All who must swear by Torah standards do swear not to pay.
The following do swear' and collect: The journeyman, a person robbed or
injured, and one whose opponent is suspected of perjury, and the grocer on his
account book’. How does the journeyman do it? He tells him, “give me my
wages which you are holding;” he says, “I gave.” He swears and collects’.
Rebbi Jehudah says, only if there is partial admission. How is this? He tells
him, “give me my wages of fifty denarii which you are holding;” but he says,

“you received from these a gold denar*.”

1 By rabbinic (popular) standards. 3 Since one assumes that the employer is
2 These will be explained in the occupied with many things while the
following Mishnaiot. journeyman has only his wages on his mind.

Probably one should vocalize opy9, 4 25 silver denarii. By biblical law, the

Greek mivoE “wooden (wax covered) employer would have to swear since he

writing tablet.” partially denied the journeyman’s claim.
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Halakhah 1: “All who must swear by Torah standards,” etc. One
understands from what is said, an oath before the Eternal shall be between

them’, would we not know that if he does not swear, he has to pay®? Why
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does the verse say, its owner shall take it, and he does not have to pay? But
from the moment the owner accepted his oath, he does not have to pay’.
Rebbi Haggai asked before Rebbi Yose: Is this only following Rebbi Meir or
even following the rabbis? Did not Rebbi Assi® say in the name of Rebbi
Johanan: Rebbi Meir is the one who says that out of a negative one
understands a positive? Its owner shall take it, and he does not have to pay,
therefore if he does not swear, he has to pay’. Rebbi Hiyya stated: The
unpaid and the paid trustees may stipulate to be like a borrower'’. Rebbi

Hanina said, everybody agrees that in the language of the Torah out of a

negative one understands a positive; where do they disagree?

11
speech .

5 Ex.22:10.

6  Since the entire paragraph is about the
obligations of the paid trustee in case the
deposit was lost. Only the case in which he
does not have to pay is described; from this
it follows that in all other circumstances he
has to pay.

7 Babli 45a, Bava qamma 107a;
Mekhilta dR. Ismael Nezigin 16, dR. Simeon
ben lohai ad loc., (Tosephta 6:7.)

Probably this statement has to be
interpreted following the parallels in the
Babli and the Mekhilta dR. Simeon ben
lohai: The oath grants the trustee absolute
immunity. Even if afterwards witnesses are
found who prove that the trustee stole the
deposit, he cannot be made to pay. This
cannot be inferred from the first part of the
verse quoted earlier.

Mekhilta dR. Ismael Nezigin treats the
statement as paradigm for all oaths
prescribed in the Torah and sees in it proof
for the statement that “All who must swear

In everyday

by Torah standards do swear not to pay.”

8  The Babylonian name of R. Yasa who
is named correctly in the parallel, Halakhah
4:14 (Note 118).

9  Why should this simple inference be
particular to R. Meir and require R.
Johanan’s statement?

10 It really should read: The depositor
may stipulate with a paid or unpaid trustee
that they should be strictly responsible for
the deposit like a borrower (Mishnah 8:1).
Since this is a money matter, the biblical
conditions are only valid if there are no
explicit dispositions for deviations from
these standards (Bava mesi‘a 5:5 Note 81).
The verse may be read: If the owner accepts
the oath, the trustee does not pay; this leaves
open the option that the owner stipulated
that he would not accept the oath.

11 There is no disagreement with R. Meir
in the interpretation of scriptural verses but
there is much disagreement in the

interpretation of vows and informal texts.
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Rebbi Abin said, since the householder has many occupations they
instituted that the journeyman should swear and collect'>. [Rebbi Yose ben
Rebbi Abun said, there" they instituted that the journeyman should swear and
collect;] similarly they instituted for the householder that if its deadline had
elapsed, he cannot swear and collect'*. Rebbi Hiyya stated, if there are
witnesses that he claimed it in time, he swears and collects'* even after a year.
Rebbi Yose said, he has only that single day'”. Rebbi Jonah said, Rebbi Yose
ben Rebbi Hanina and Rebbi Simeon ben Laqish disagreed. One said, if he
claimed from him during daytime, he has only that day; if in the night he has
only that night'®. But the other said, if he claimed from him and he said, I
gave. But if he said, I shall give, the presumption is that he gave'’. We do not
know who said what. Since Rebbi Hama bar Ugba said in the name of Rebbi
Simeon ben Laqish: if he claimed from him during daytime, he has only that
day; if in the night he has only that night, therefore Rebbi Yose ben Rebbi
Hanina is the one who said, if he claimed from him and he said, I gave. But if
he said, I shall give, the presumption is that he gave. Rebbi Mana said,
sometimes he claims after its time and it is considered as in time. How is
this? He claimed from him and he'® said to him, did I not say to you that I
gave at that date? That date becomes as if it were yesterday; one gives him

one measure'”.
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12 In the Babli, 45a, this is an anonymous
statement. Since it comes at the end of a
lengthy discussion, it is Amoraic.

13 The insert is from a Genizah text; it is
superfluous and questionable in that it fixes
the origin of the institution in Babylonia
(“there”).

14 Mishnah Bava mesi‘a 9:13, Tosephta
Bava mesi‘a 10:5. The journeyman is hired
for the day. It is sinful not to pay the
journeyman immediately after his work is
done (Deut. 24:15).

assume that the laborer asked for his wages

Therefore one may

immediately and that he was paid since it is
difficult to assume that the householder
would sin in withholding the wages. But if
there are witnesses that the laborer asked
and was not paid, the presumption of
permanence of the status quo ante requires
one to assume that he was not paid until the
opposite is proven.

15 He disagrees with the Tosephta and
holds that the inversion on the rules of oaths
is valid only for 12 hours after the end of the
working day. Later the householder would
have the option to swear and to free himself

from paying since it must be assumed that
the laborer would have gone to court
immediately had he not been paid. This
opinion has no parallel elsewhere.

16  The hours worked by a laborer hired
for the day are set by communal standards
(Mishnah Bava mesi‘a 7:1) but at most are
from daybreak to nightfall. Therefore, a day
laborer must be paid between the end of his
working day and the end of the following
night; a worker hired for the night must be
paid before the end of the next day.

17  If the laborer claims that he was not
paid and his employer says that he was paid,
this is a situation analogous to that of an
oath about a deposit and the laborer swears
and collects. But if the householder agrees
that he has to pay, the court has to assume
that he will keep his word and fulfill his
religious duty in paying promptly.

18  The laborer claimed and the employer
said.

19  The 12 hours of the next day to claim,
swear, and collect under the rules of the
day-laborer.
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If he paid him in advance; in that case he swears and collects®. If a

pledge was in his hand; in that case he collects without swearing”'. If he was

a slave. Would the court admit a slave to an oath™? If he was suspect?

Would the court admit a suspect person to an oath®? If both were suspect, it
is the dispute between Rebbi Meir and Rebbi Yose: **“If both were suspect,
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the oath returns to its origin, the words of Rebbi Yose™; Rebbi Meir says, they

26 9

shall split the difference™.

20 The employer claims that he paid the
day laborer in advance but he has no
witnesses and no receipt. The law is not
changed; the laborer swears and collects.

21  If the laborer had been paid, he would
have returned the pledge.

22 Since the slave has no standing in
court, he could not be punished for perjury.
An oath sworn by someone exempt from the
sanctions for perjury is worthless and an
insult to the court.

oath or he gains his livelihood by fraud, as
explained in Mishnah 4.

24 Mishnah 4.

25 The meaning of his words is in dispute
between Babylonians and Galileans; cf.
Halakhah 4, end.

26  Since neither party can swear or has
proof; the claim is classified as “money in
doubt” which is split evenly between the
parties (Ketubot 2:1 Note 9, Bava qamma
5:1 Note 4).

23 Either he is suspected of a false or vain
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It is obvious: If the householder dies, the journeyman swears to his
heirs”. Even if the journeyman dies, do his heirs swear to the householder’s
heirs? They made this ordinance only for the journeyman. Maybe for his

heirs?

Rebbi Eleazar said, if he claimed™ before witnesses. [But if he claimed
without witnesses”, he can tell him,] I paid your wages. Rebbi Johanan said,

3002

does one not in money matters argue “because Because he can say to him,

I did not hire you, he can tell him, I hired you and paid your wages’. A
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baraita® disagrees with Rebbi Eleazar’: “When was this said? If he said, I
gave, but the other said, I did not take; I gave you your wages, but he says, I
did not take. You hired me, but he says, I did not hire you. The burden of
proof is on the claimant.*®” It is difficult for Rebbi Eleazar”, if he hired him
before witnesses, how can this one say, I did not hire you?

Rebbi Abba from Carthage asked: “You worked for me one day and I
paid you.” But the other says, “I worked for you for two days and you did not
give anything to me.” It is obvious that he takes for the first day without™
oath. The second is the disagreement between Rebbi Johanan and Rebbi

Eleazar®®

. “I hired you for a tetradrachma and gave it to you.” But the other
says, “you hired me for two tetradrachmas and did not give me anything.” It

is obvious that he takes the first fetradrachma without™ an oath. The second

is the disagreement between Rebbi Johanan and Rebbi Eleazar™.

27 And collects his wages. Since the
Babli does not mention the topic, this is
If the day laborer dies,
the employer swears to free himself from
payment.

28 Since the text is confirmed by a

accepted practice.

Genizah fragment, it cannot be amended to
read “if he hired him before witnesses” as
seems to be implied later in the text. R.
Eleazar restricts the possibility of the laborer
to swear and collect to the situation when he
requested payment before witnesses and
afterwards comes to court. But if there are
no witnesses to the fact that he was not paid
on the spot when he requested payment, i.
e., there is prima facie evidence that the
employer did not fulfill the commandment
“to pay on his day”, the employer must be
given the benefit of doubt and the option of
swearing to deny his debt.

29 The text in brackets is added from a
Genizah fragment. It is necessary; its

existence was conjectured by some

commentaries (Ridbaz and Noam
Yerushalmi).

30 Cf. Halakhah 6:1, Note 25. The later
R. Yudan denies the legal validity of
in court but R.

Johanan is quoted in the Babli 45b to agree

“because” arguments
with Samuel that this kind of argument is
valid.

31 If the laborer was hired without
witnesses or contract, he has no way to
establish the fact that he was a day laborer
in the service of the person from whom he
claims wages and cannot request the court to
admit his oath.

32  Tosephta 6:1.

33 It seems that in this text, “Eleazar”
should
“Johanan” since only R. Johanan requires

everywhere be replaced by
that the hiring be documented.

34 There is a word missing in the text of
the Tosephta,

incomprehensible. The Tosephta notes that

which makes the text

the special rule which allows the laborer to
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swear and collect is restricted to the case of
the Mishnah, where there is no dispute about
the relation of employer and employee, only
whether the latter had been paid or not; but a
dispute whether such a relationship existed
at all must be adjudicated by the general
principle that the burden of proof is on the
claimant. It seems clear that this situation
cannot occur if the hiring was documented.

35 This must read “with”.
employer asserts the existence of the hire,

Since the

the rule of the Mishnah applies.

36 According to R. Johanan, if the hire
was not documented the employer must be
believed and any additional claim by the
laborer has to be proven (e. g., by
witnesses). There is no occasion for an oath
about the additional sum. According to R.
Eleazar, if the claim was made before
witnesses, there is no limit to the right of the

laborer to swear and collect.
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Rav Huna said, if after he swore he brought witnesses that it was standing

at the feeding trough, the oath already had robbed it”’. A Mishnah disagrees
with Rav Huna: ***“Where is my ox?” He told him, it was lost. ‘I am putting
an oath on you,” and he said Amen. But witnesses testify that he ate it. He
has to pay the value. If he confessed on his own, he pays the value, an
additional fifth, and a reparation offering”. The Mishnah if he ate it and only
later swore to him. What Rav Huna said, it he swore to him and only later ate

it.

37  This paragraph is not a continuation of
the preceding but refers to the first
paragraph of the Halakhah where it was
stated that if the claimant accepted the
defendant’s oath, the latter does not have to
pay (Note 7). Rav Huna [in the Babli, Bava
gamma 106a, a statement of Ilfa (Hilfai)
endorsed by Rav Huna in the name of Rav]
holds that the oath effects a transfer of
property rights; if the claimant accepts the

oath, the defendant later ate his own animal,
not the claimant’s. However, since here the
acquisition is qualified as robbery the
claimant can bring a new action for robbery
whereas in the Babli Rav Huna in the name
of Rav qualifies this as acquisition and
denies any obligation on the part of the
defendant.

38 Mishnah 8:4.
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Rebbi Jehudah’s argument seems inverted. There” he says, even if he
does not know. But here he says, not unless he knows*. There since it is not
in the form of a biblical oath even (about a biblical oath)*' he does not know.
But here it is in the form of a biblical oath*.

May one roll over a biblical oath on a biblical oath*? Let us hear from the
following: One rolls over a biblical oath on a biblical oath, an instituted oath
on an instituted oath, a biblical oath on an instituted oath. An instituted oath
on a biblical oath? There, one swears and pays, but here in one case he

swears and collects, in the other he swears and does not pay*.

39 Mishnah Bava gamma 6:7. In R.
Jehudah’s opinion an arsonist has to pay for
everything he destroyed even if he could not
have known of its value.

40 Since in this and
Mishnaiot R. Jehudah
partial admission by the debtor, information

the following
always requires
of the debtor is assumed. (Since the reading
“knows”
fragment, the word cannot be emended to
“admits”.)

41 These words are not in the Genizah

is confirmed by the Genizah

text, do not make any sense here, and have
to be deleted.

42  In Bava qamma there is no oath. Here
R. Jehudah requires partial admission to
base the administration of an oath on
biblical grounds even though the oath itself
is a rabbinic institution.

43 Sotah 2:6 Note 167, Qiddusin 1:5 Note

520. If a person is required to swear in
court, the opposing party can add to the text
of the oath any other oath he might have
cause to let the other party swear without
having to prove every case separately. For
biblical oaths this is proven from biblical
texts in the places quoted. For an obligation
to swear by biblical standards to add an oath
which is a rabbinic institution seems to be a
natural consequence. The only problem is
whether the obligation to swear a rabbinic
oath is cause for the opposing party to add
biblical oaths without presenting sufficient
proof for that obligation.

in the

44 The question is answered

negative. The rabbinic oaths mentioned in
this Chapter (and probably also the one in
Bava gamma 10:3) are not obligations but

privileges; there is no reason to pile

obligations on top of these.
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The Babli (49a, top) agrees for the
oaths described in the Mishnah. The answer
of the Babli has to be more nuanced since it
introduces an Amoraic institution of nyny

non “an oath of instigation”, unknown to

the Yerushalmi, if judgment is given by a
preponderance of evidence but not beyond a
These
instituted oaths are obligations and can be

reasonable doubt. rabbinically

used as pegs to pile on other obligations.
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Mishnah 2: How about a person robbed? There were witnesses that he
entered another’s house to take a pledge without authorization®. He said to
him, give me my vessels which you took but he answers I did not take; this
one swears and takes. Rebbi Jehudah says, only if there is partial admission.
How is this? He tells him, you took two of my vessels but he says, I took only

one.

45  Either by the debtor or by the court.
This in itself is a sin (Deut. 24:10-11). The
witnesses did not see what he took. The

debtor swears and takes based on this prima
facie evidence of wrongdoing by the
creditor.
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Halakhah 2: “How about a person robbed,” etc. “In another’s house,”

not in his courtyard®. “To take a pledge,” not for another purpose’’. Rebbi

Issac said, and only by witnesses™. If two entered to take pledges from him?

It should come like the following: “If he was injured between the two . . .*”

But if both were entitled to take pledges? What should be seen there? If they
saw two [men] hitting him with sticks™.

If they’' saw him throwing pebbles and broken vessels were found there,

he™ collects without oath.
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46  Since Deut. 24:10 only forbids to enter
the debtor’s house to take a pledge. This
condition does not appear in the Babli; in
Tur Hosen Mispat 90 (Bet Yosef Note 9)
there is an extended discussion about the
validity of this statement.

47  Since the rules of the Mishnah imply a
suspension of ordinary rules of evidence,
they have to be followed to the letter.

48 While the crime does not have to be
proven, the prima facie evidence of illegal
entry has to be established beyond a
reasonable doubt.

49 A sentence is missing here as indicated
in the not well legible Genizah text. It was
omitted by the scribe from the word )" to
the next occurrence of the same word. But
the meaning of the missing sentence is
easily reconstructed. If a person was injured
when attacked before witnesses by two
people, but the witnesses cannot identify the

person who actually injured him, he has no
civil claim against any of them. Similarly, if
witnesses saw two people entered but they
did not see which of them actually took
something, the rule of the Mishnah cannot
be applied.

50 If two creditors were seen entering
together it can be compared to the case that
witnesses actually saw both perpetrators
Then the
victim can successfully sue both and the

hitting their victim with sticks.

debtor can invoke the Mishnah against both
creditors.

51 Witnesses saw a man throwing pebbles
onto another’s property but they did not see
the damage done.

52 The owner of the property can collect
damages even though he has no proof that
the pebbles actually did the damage. The
proof of criminal behavior by the stone
thrower is enough.
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*May one claim extraordinary things? One may, following what Rebbi
Johanan said, a person may be rich on the market place and poor in his house;
rich in his house and poor in the market place. There is one who poses as rich
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and has nothing, poses as poor and has great wealth™. Rebbi Abba told™:
Bar Ziza’s sharecropper deposited a pound of gold*® with somebody. Bar Ziza
and Bar Ziza’s sharecropper died; the case came before Rebbi Ismael ben
Rebbi Yose. Would one not say that all that Bar Ziza’s sharecropper had was
Bar Ziza’s property? It should be given to Bar Ziza’s sons. Bar Ziza’s sons
came. He said, the adult ones should take half and when the underage grow
up they should take half. Rebbi Ismael ben Rebbi Yose died; the case came
before the Elder Rebbi Hiyya who said, that argument means nothing since
there are people who do not advertise themselves. It should be given to the
sharecropper’s sons. The trustee told him, I already disbursed half of it. He
told him, what you gave, you gave by court order and what you will give, you
will give by court order. May the sharecropper’s sons say to Bar Ziza’s sons,
give us what you took? They can tell them, what was done was done by court
order. May the underage ones say to the adult, let us share with you? May
they tell them, we found a find? Rebbi Isaac said, the case between the adult
and underage ones is only comparable to a gift given to them.

53 A slightly reduced form of this text is 55 This introduction, missing in both

in Bava qamma 6:7 (Notes 111-115) and
Alfasi Bava gamma No. 125. 1t is clear that
R. Johanan and the of the
Yerushalmi endorse R. Hiyya’s judgment

editors

and reject R. Ismael ben R. Yose’s.
54 Prov. 13:7.

Bava gamma texts, makes it questionable
whether a real case is recounted here.

56 An
Severan emperors the equivalent of 900
ketubot.

enormous fortune, under the
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Mishnah 3: The injured one, how? They were testifying against him that
one came to his hand whole and left injured”’. He says, you injured me, but
the other says, I did not injure; this one swears and collects. Rebbi Jehudah
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says, only if there was a partial admission. How is this? He said to him, you
injured me twice but the other says, I injured you only once.

57  And it is a reasonable inference that the second person was injured by the first.
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Halakhah 3: “The injured one, how,” etc. **“Rebbi Jehudah was calling
them beaters”. Any time they are rubbing® one another, he swears and
collects®. If he was bitten at a place where he could not bite himself, he
collects without oath®. At a later time if one says, you injured me, but the

other says, I did not injure, this is like any other claim®.”

58 Tosephta 6:2, Bava gamma 9:28 (S. 62 Babli 46b, an Amoraic statement in the
Lieberman Tosefta kiFshutah Bava qamma name of Samuel.
p- 109.) 63  This refers to the Mishnah. If the

59 In the parallel sources pN1an pNan  witnesses saw him whole and immediately

axon pNO which might support a reading  after he was seen in an altercation he was
»Non (or something similar) “wrestlers”. seen injured, he swears and collects. But if

60  Or “wrestling”. the injury was only certified later, the

61 If there are witnesses for a physical ~ general rules of evidence will apply to any

altercation but no witnesses for any detailed ~ claim.

happening.

NI DN DT NI DN TYND TROWT O T T 7 mwn (fol. 37¢)
TOY D B I3 PR NP2 P 1 TS M NI NS DN 11
27 0P 37 T AP MY N0 TN TP v 20 Paw) 1Ty Ny
apfom miN R

Mishnah 4: And if the opposing party was suspect of perjury, how?
Equally oaths about testimony, or oaths about deposits, or even vain oaths, if
one of them was a dice-player, a lender on interest, a participant in pigeon

contests, or a dealer in sabbatical produce®, the opposing party swears and
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collects. If both of them were suspect, the oath returns to its place, the words
of Rebbi Yose. Rebbi Meir says, they shall split™.

64 This list of people not admitted as Sanhedrin 3:6 (Notes 44-47.)

witnesses nor credible in their oaths is from

NP POYND . PADIN 10PN 91D NYIAYD DY TIYN FTNIYY 1 159N (37d line 47)
MR NPY NRD NI W) PR POPDI 1YY TY YMTY PIIRn PX 09Iy
NPOY IR0 DA WON PIRY PDIIOY Y729 TY NI PPN PR D7
Halakhah 4: “And if the opposing party was suspect of perjury,” etc.
“The dice player is the one who plays with small stones®. “Not only the
player with stones, even one who plays with shells of nuts or pomegranates**®
one does not accept unless he break his stones, and be checked out, and repent
in complete repentance.” One who lends on interest one does not accept
unless he tear up his IOU’s, and be checked out, and repent in complete
repentance.

65  This and the following paragraphs are 66a Pomegranates (rimmonim) do not have
found in Ros Hassanah 1:9 and Sanhedrin shells but skins. Perhaps the reference is to
3:6, explained in Sanhedrin Chapter 3,  Greek PUuBog, PpouPog, “magic wheel,
Notes 51-69 instrument used in pagan mysteries; rhomb”,
66 Greek Yfjpog “pebble, cube; the from pouPéw “to spin, cause to whirl” (E.
stones used for mosaics and tokens used in G.)

elections.” Rashi defines as “marbles”.

PN NP2 NPRRD THNY DIV NINHD TRNX DIV NINHD NY .0V I (37d line 53)
DPN) NBPN NN PR 1YY TY NN ]",J;Q)Q PN 9N
Participants in pigeon contests, that is one who bets on pigeons. Whether
one bets on pigeons or bets on any domesticated animal, wild animal, or bird,
he is not accepted unless he break his tools of the catch and repent in complete
repentance.
TOYIAYY TOYIY NYDD 1D Y YAV NN N N TOWIY N INT TOWIAY INID
IO PT NNN WYY PADY TY NN PHARN PR 1YY NI 1Nin &wh >Nnn
D27 NN NY PN AR IPIN HON) 227 NPYIAY Y opP A QR AP RN
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]ﬂ’b}’ IVON .NPAY NV SNDIIY D?’J}{? Dﬂp‘;m WM DNOND DD? N Dﬂ? MNY
NPN2OYIND NN AT IR NPV JITY 11002 PTIYND) PR PIDHND PYIN
NP
Dealers in sabbatical produce, that is the sabbatical trader. “Who is a
sabbatical trader? One who sits idle all the years of a sabbatical cycle. In the
sabbatical year he becomes active and trades in sabbatical produce. One does
not accept him before another sabbatical year starts and he can be checked out
that he repented in complete repentance.” Rebbi Yose stated, two sabbatical
periods. *‘Rebbi Nehemiah says, repentance in money, not repentance in
words; that he say to them, here are 200 denars, distribute them to the poor,
for I earned them from forbidden produce.” They added shepherds,
extortionists, and any who are suspect in money matters, that their testimony
be invalid. Rebbi Abbahu said, shepherds of small animals.
JNTYD POIDY DD M NT MYY 227 0P OI90 AN NN DN NI 217
DN IO MAT Y N WD 937D PITIDT KTDN TV 20D 227 0 XD 237 N
2DV DY NINX DYDY NI DD JINHN TITYN 5109 MDY PN PYTH 2DV 727 10N NI
MTY DD )01 IMIDT  NIY PPYD YTIND YY) NIYA) MTYN 109 72 1inn MTyn
PTID YD O272 P12 P2 AN N AP PPYI KD W AP NPYI NYND PRY
PPN XIMNDA PR PDNY D 2272 JiNp1D 1127 DY RIN 2T DY PYI9 )
20117 MN PNY 227 02T NPRIY NPTYOIN D109 0NN TY  MANT  NOINND
NIN 9109 1PN 1100 MTY2 DN NED) ON 9IN NIYD) MTY2 DI KYMY YR SN
AP 27 PRD 72T NI 009 72T NP . TA72 MTY ANIN
Rav Huna said: Who is the Tanna of “participants in pigeon contests™?
Rebbi Eliezer, as we have stated there: ‘“Participants in pigeon contests are
disqualified from testimony.” Rebbi Mana said before Rebbi Yose: Is that
statement in Sanhedrin Rebbi Eliezer’s? He told him, it is everybody’s
opinion. So said Rebbi Yose: We knew that he was disqualified for
testimony in money matters. What does he come to testify about? For as he
is disqualified in money matters, so he is disqualified to testify in criminal
trials. The witnesses for the New Moon are held to the standards of criminal
trials, as we have stated: “Any testimony for which a woman is not qualified,
they are not qualified for.” Who stated this? The rabbis! Do the rabbis
follow Rebbi Eliezer? They agree with him and disagree with him. Rebbi
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Huna in the name of Rebbi Jonah said: It follows Rebbi Eliezer in everything.
It turns out that this disagreement parallels another disagreement, as it was
stated: A perjured witness is disqualified for any and all testimony required
by the Torah, the words of Rebbi Meir. Rebbi Yose said, when has this been
said? When he was found perjured in criminal matters. But if he was found
perjured in money matters, he is disqualified only from that particular
testimony. It turns out that Rebbi Yose parallels the rabbis and Rebbi Meir
Rebbi Eliezer.

JIN TIVD MIN PT 02D NIDYND MR POIPN SDOND NYIAYA TIWNN (37d line 74)
N:JN .‘TW)'D_? NYIY PIDIN PT A NY1Y ﬂ"_\_::lD:J 2PN DNRPT NN ONX PP N DD
NN TIYN NI NIND WD ) 2 PRIN NPT PT 122 11T DINT NN PHXR PN 12
A2Y PPN NYIAY M9 2PN DNPT NN N
When does one accept one who is suspect in matters of oaths®’? From
when he comes to the court and says, I am suspect. Where do we hold? If
one who stands here and is obligated to swear for another, does the court
deliver an oath to a suspect person®™? But we must hold about one who has a
suit at a court where he is unknown and tells them, this man® is suspect. Also
about one who stands and another owes him an oath and he forgives it"’.

67 Even though the Tosephta quoted in
the preceding paragraphs has very stringent
conditions, in practical cases the court may
apply a more lenient standard.

68 If he
difference does it make if he declares what

is a known suspect, what

69  This is himself. Since the statement is
derogatory, one uses the third person instead
of the first.

70 If he is ready to pay rather than have
another person (who is not suspect) swear an
oath on his demand.

the court already knows?

NHP 227 IPOY NYIAY NRN . )HANT N2 DY NN 737 20 N MYYN 17 (38a line 3)
JITY IND PRY DD OPDY 1YY ARD INT IND PIYIY 1YY DPN NP 237 DYI
NDY TIYN N2 NINT NHDN .PIYIY NYIIY NND DT INDY IPNIND PRY 1IN0 NoXIND
D 0¥ O D YINYN D

"'Rav Hoshaia said before Rebbi Immi in the name of the rabbis there: the
oath returned to Sinai. Rebbi Johanan in the name of Rebbi Yannai: the oath
returned to the parties. He who said, the oath returned to Sinai, it is as if there
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was no testimony; the burden of proof is on the claimant’””. He who said, the

oath returned to the parties, since that man is suspect and cannot swear for me,

get up and pay me”.

71  Discussion of the statement of R. Yose
in the Mishnah (whom practice has to follow
in preference to R. Meir.) Babli 47a.

72 If the parties are not able to swear, the
special rules of the Mishnah cannot be
applied and the suit has to be settled by the
regular standards for civil suits.

73 This does not apply to the oaths which

are the topics of the present Chapter, where
the claimant swears and collects, but to the
biblical oaths of trustees who swear in order
to be freed from payment (Mishnah 1). If
such a trustee is barred from swearing, he
has to pay. In fact, the opposing party has to
swear to collect; cf. Halakhah 6:6, Note 88.

2 2T PR DpID Y 2N 12 R KD T¥0D DRIB Y INITm ) mwn (fol. 37¢)
T ONDI IS N AID Y202 7R167 DB DINND 0337 TR 2 0N K7 ™ ONND
PR2IPRIPN TID DI 12 MR 0N PYaws i Swnin paws 8T utnl 8 i
SIDWD RPY PORII M 0wD 8P Snil 8T 8PN S NP e

Mishnah 5: The grocer on his account book, how? Not that he says to
him, it is written in my account book that you owe me 200 denars’, but he
said to him, give my son two se ‘ah of wheat, or my worker small change for a
tetradrachma”. He says, I gave, but they say, we did not take. He swears and
Both are

induced to swear falsely’’! But he takes without an oath and they take without

collects, and they swear and collect. Ben Nannas said, how?

an oath”’.

74 If the trader claims that the customer  not to create a situation in which they are

received the merchandise but did not pay, he
has to prove his claims in court according to
local standards; there is no proviso for an
oath in the proceedings.

75 Because most people are illiterate,
there is no standard requirement for a
receipt.

76  The formulation of the oaths is in the
hands of the judges; they have to be careful

seen to cause petjury (cf. Nezigin Bava
Mesi‘a 1, Note 3.) Since the person who
gave the instructions incurred a liability both
with the grocer and the workers, both parties
can collect since both offer to swear but
under the circumstances cannot be allowed
to.

77 This is the reading in all sources

except for R. Nissim in his commentary to



HALAKHAH 5 199

Rif; his reading has to be considered an

unjustified emendation.  Practice has to

follow the anonymous Tanna.

NINY 3N PPN N TORPA DY MMN D1 TORPP DY MMNM @ 199N (38a line 8)

M2 PN M PIND 32 MIN

Halakhah 5: “The grocer on his account book,” etc. “Was ‘the grocer on

his account book’ not said about one extending credit? For he can tell him,

you wrote with this [hand], erase with the other [hand]

78 Tosephta 6:4. In the absence of
proofs, the customer can always claim that
he paid his debt but the seller failed to

update his books. The customer is not

9978

required to preserve the receipt for his
payment; the seller has to organize his
accounts so that open accounts can be used

as proof in court.

Y20 290 1PN )92 PYAYI IR MY OIN IIN . ININ 727 (38a line 10)

Rebbi says, | am saying that these have to swear in the presence of those

because of the embarrassment.”

79 Babli 47b.
Nannas’s objection by requiring both parties

He takes care of Ben

to swear in the presence of the other (and, in
the Babli’s version, in the presence also of

the person who has to pay). It can be
expected that in this case the party not
entitled to payment will not dare to swear

falsely.

D92 20N AN Sy PN IBY IPNYD AN 30y ITNYD NYD WONT NT) (38a line 11)
20D 2D NOT 1PANY INN N2D9R 1) NPORD YDND DY 12 1T 717 MT KT
PPNT PO Y MAD) WD) NP 1N ONT NP NY 237 MNP NTIY NDN
320 PAY? NN 2D PPN

That is to say, only if he did not introduce them®™. But if he introduced
them, the householder has no liability, following what Rebbi Jehudah bar
Shalom said: One did introduce the porters to the food merchants®'. They
came, but they sent them away without giving them anything. The case came
before Rebbi Shammai. Since if the food merchants had said that they took,
would at the end not these and those collect? Therefore, they shall collect

immediately®.
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80 If the employer directs his employees
to the grocer and separately instructs the
grocer to give them merchandise on his
behalf, he becomes liable to both parties.
But if he instructs the grocer in the presence
of his employees, he has discharged his duty
towards his employees; his debt to the
grocer is treated by the general rules of
obligations.

81  Greek ndmmiog “(raw or cooked) food

merchant; tavern keeper”.

merchants incur no risk since they have
regress on the employer. But in the case
here, the merchants admit that they did not
deliver; the employees have the right to
demand immediate payment. Since they
were directed to the merchants and these
agreed to the order, the merchants have
immediately to deliver to the employees,
who have no regress on their employer, but
the merchants can later bill the employer

and collect.

82 In the case of the Mishnah, the

2908 7707 10 12 s 1200 DNID T2 07 TR I ans o mwn (fol. 37¢)
DITET N 7 10 2 08 PTT NN P TN 2T 203 Y™ 28380 IANR 77 Phng
T3 NNPTY 92 WIS I3 A YR T2 TG 1037 77 DRI 2
JIINoYT oY T
Mishnah 6: He said to the grocer, give me produce for a denar; that one
delivered and said, give me the denar. He said to him, I gave it to you and
you put it into anpale®: the householder has to swear™. If he gave him the
denar and said, give me the produce; he said to him I delivered them to you
and you brought then to your house: the grocer has to swear. Rebbi Jehudah
says, the one in possession of the produce is advantaged®.
28 77 DR 7 I 17N 10 00 DiYn T2 0% 1R NI s s mwvn
niPRa N8 7 10 2 8 77 N8 2 Ing T 23 paen %82 NN 77 Phng
TIT TS WSS T O3 209w P3N T TINg DR T7 AN ©
MPTT NN ZW TY 0N TR A
Mishnah 7: He said to the money changer, give me oboloi for a denar;
that one delivered and said, give me the denar. He said to him, I gave it to
you and you put it into anpale: the householder has to swear. If he gave him
the denar and said, give me the oboloi; he said to him I delivered them to you
and you threw them into you wallet: the money changer has to swear. Rebbi
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Jehudah says, it is not the practice of money changers to give an as before he

took the denarii™.

83  According to Rashi “a wallet for
coins.” No etymology for this word has
been given. At other occurrences in the

Talmudim, the word seems to stand for

éumihov, impilia “felt socks.” This
meaning is inappropriate here. A better
explanation is  &u@eddvn  “garment,

throw-around” (E. G.) or one might read
with the Tosephta (6:4) *oonx explained by
Kohout as &vaxwlog [xrtwviorog] “a short
sleeved outer garment.”

84 The simple statement, “ I gave it to

”»

you,” 1is insufficient. =~ The manner of

delivery must be described.
85 Since both parties

transaction was not on credit, in his opinion

agree that the

the buyer does not have to swear since in his

place cash transactions always implied

delivery after payment. If the grocer
claimed that the transaction did not follow
the norm, the full burden of proof is on him
as claimant.

86 This is the same argument as in the
preceding Mishnah. The money changer
will not give out even an as, a quarter (or

fifth) of an obolos, without first being paid.

ATYR T Y 7SI N9 PPN N ADZND DT MRNY WD N men
PPN ND PRI DN DI DD MNDWI NN PN N M Ny
TR NP YISN N9 130D N9 NYIBIT SIS KON

Mishnah 8: Y'If she had compromised her ketubah, she shall not be able

to collect without an oath. If one witness testifies that [the ketubah] was paid,

she shall not be able to collect without an oath. From encumbered property,

or from orphans’ property, she shall not be able to collect without an oath. If

she collects in his absence, she shall not be able to collect without an oath.

87 This is Mishnah Ketubot 9:7,
explained there in Notes 159-163. The
ketubah (the marriage contract intended to
provide financial support for the woman if
the marriage is dissolved by divorce or the
husband’s death) is compromised if not the
full amount is due since the wife has signed
a receipt for partial payment. The testimony
of a single witness can be contradicted by an
oath of the opposing party by biblical rule.

If the ketubah has to be paid by the heirs
from the estate, the estate is diminished; one
requires the widow to swear that the entire
The same holds if the
rights of a mortgage holder whose claim is

amount is due her.

posterior to the lien created by the ketubah
are diminished by the payment, or if a
divorcee claims payment from the property
of her absentee former husband.
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N NPIONNI NN NPIN 2T DI NP T OP 1P OMND N 9 N9V (38a line 15)
T INDN NRYP NIY DX JIN NP P2 IOND NZPD NPY Y1 SO DT 020

QAR

Haslakhah 6: “He said to the grocer, give me produce for a denar;” etc.
Rebbi Hanina said, it is to be differentiated: “Rebbi Jehudah said, when? If
the container was lying between them. But if it was in the possession of one

of them . . .*”

88  The
Mishnah 6 is not a statement flatly denying

statement of R. Jehudah in

the opinion of the anonymous Tanna in the
first case, but it has to be read in the light of
a text close to Tosephta 6:4: “Rebbi
Jehudah said, when has this been said? At a
time when the container was lying (in
houses) [between them], but if it was in the
possession of either of them, the burden of
proof is on the claimant.” The
incomprehensible text in parentheses is from
the Erfurt ms. (Zuckermandel), the text in
brackets from the editio princeps. A similar
text is quoted in the Babli, 48a.
different explanations of the text are offered

Five

by the commentary Sifte Cohen (Sulhan
Arukh Hosen Mispat 91:1, Note 33) in more
than 4 folio pages. Rashi does not comment
on the text; the author of Sulhan Arukh
follows

Maimonides who explains the

expression “at a time when the container
was lying between them” to mean that the
transaction occurred in the public domain.
If the container full of produce was in a
private domain, the owner of that domain is
in possession and there can be no oath; any
claimant will have to produce proof
according to the regular standards of civil
Sifte Cohen disagrees with this

«

explanation since he reads npivnpa as “in

trials.

dispute”; meaning that R. Jehudah disagrees
with the anonymous Tanna. But this is the
simple meaning of the Mishnah; if R.
Hanina notes that the statement of R.
Jehudah has to be interpreted following the
Tosephta, he clearly states that the text has
to be read as an explanation of the opinion
of the anonymous Tanna as given in the

translation.

37 910> Ny

Also this* needs to be differentiated. It is said about a stranger”. But to a

fellow town dweller he will give an as before he takes his denar”.

89 Also in Mishnah 7 does R. Jehudah
point out a case where the anonymous
Tanna will not follow the rules of his own
Mishnah.

90 Greek Eévoc.
91 With people known to him the
money-changer will not refrain from deals

involving credit.
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NZMN ND YN NN JDP 1T NP NYIAY PYD 1N .NPY 27 0N (38a line 19)
DPINY YN DINZY I0Y AYIINT NN 201120 DAY 0D NIX MDY AT
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Rebbui Ze'ira said, this came down in the manner of biblical oaths. And a
woman’s ketubah is not from the start in her hand for collection, but only for
collection from now on and in the future. Since she claims a document about
200 paid and she says, it is only one mina, she collects without oath”.

There, we have stated”: “If she had compromised her ketubah, she shall
not be able to collect without an oath. How is this? If her ketubah was a
thousand denars and he says to her, you received your ketubah, but she says, I
received only one mina, she cannot collect without an oath.” It was stated,

one who had compromised, not one who had diminished”*.

“Rav Hisda said, because he went two steps . . . Because he compromised

it in court you say, he cannot collect?

92  This paragraph refers to Mishnah 8
and is a reworking of one in Ketubot 9:7,
Note 166, in a number of details opposing
the opinions given there.

As explained in Note 87, the oath of a
woman who wants to collect her ketubah
when a single witness asserts that it already
was paid is biblical. R. Ze'ira notes that the
oaths required in the other cases are
formulated on the model of that oath.

The rules for collecting a ketubah are
not identical with the rules for enforcing an
10U since it may be assumed that a woman
does not marry in order to be divorced or
become widowed; if she is widowed she
may prefer not to claim the ketubah but to
be permanently supported by the heirs. This
means that the woman acquires the ketubah
not with the intent of presenting it for

collection. The ketubah becomes an

enforceable claim only by the owner
presenting it for collection.

In Ketubot, it is stated that if the
ketubah

receipt, and the woman claims that the

is presented with an attached

receipt is only for half of the amount and the
other half is still due her, this
compromised ketubah and she may collect

is a

only by swearing to the validity of her
claim. But here she presents a ketubah for
the standard 200 denars but declares that
she only claims 100 denars (a mina);
therefore she collects without an oath. This
is not a compromised but a diminished
ketubah (Note 94).

93 Mishnah Ketubot 9:9.

94 Ketubot 9:7 Note 167, Sanhedrin 8:6
Note 69; Babli Ketubot 87b.
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95 This is a fragment from Ketubot 9:7
(Note 185) Sanhedrin 8:6 (Note 72): “Rav
Hisda asked: Because he walked two steps,
does he lose? If he compromised it outside

compromised it in court, he cannot collect?”
It refers to a statement by R. Abin (or Ba)
not quoted here and not related to the topics
of the Mishnah.

the court, he collects. Because he

NO1 RON 17D NP IPYINW AYINwD NON 1YY NS DWINYT 11 20 nwn (fol. 37c)
12 ITPOIY TR M L WY N3N 9w PRMLY P2 arsn N7 RIS 17
T2 13 W SLE) PIWI MY VT 2T DO VN 137 T s mph3
NoW PiI NWT YD PR ) WY DM NUWI IR MY DY w08 o89n)
Hai3pimiin
Mishnah 9: Similarly, the orphans can collect only by an oath; “an oath
that our father did not instruct us®, our father did not tell us”’, and we found
nothing in our father’s documents™ that this note of indebtedness was paid.”
Rebbi Johanan ben Beroqa testified” that even if the son was born after the
father’s death he swears and collects. Rabban Simeon ben Gamliel said, if
there are witnesses that the father said on his death bed that this note of
indebtedness was not paid, he collects without oath.

96  On his death bed.
97 Before this time.
98 No receipt was found.

mss., the formulation is an noncommittal
“said” instead of “testified.” But since the
Yerushalmi version is also that of Rif and

99 All statements of testimony in the Rosh, it must have been the Babli version of

Mishnah are practice. In the known Babli their texts.
JNYY Y27 DY 1N 27 D10 MY KON YYD ND DNIND 121 0 1591 (38a line 27)
NYNNDNY N IIN N 27 32 NP DI NIN DIOP PRIN DI PYIR) PN
VYNV AT JIVNY 52T IDIND UON IND NI 127 N DIV NN NI 27 INN
10202 PINYOY DPY PRI IMY T RPN DIYH NTTIOND MON 137D NP N
92T M ON NN NZPN7 JIPIID I N W 2DV 27 I PPN NPT N NN
TPV NN DIOP PHIN DI PYIN) PR NIDN PRRY DY 270 NVINN 12 ¥y
NN 120 THY NN TPV XN PP DIOP PRINY DN PYIR) PN XIIND P2
YD 27 MWN TPPIN NYN NN TN 23N DY Y Y02 PHY PRI IND
NPT NI 527027 PPN P22
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Halakhah 9: “Similarly, the orphans can collect only by an oath;” etc.
'“Rebbi Johanan in the name of Rebbi Yannai: One pays from an orphan’s
property only if interest is due; Rebbi Nathan says, also a woman’s ketubah'"'.
Rebbi Mana said, because of her sustenance. Rebbi Mattania said, who is
worried about sustenance? Rebbi Simeon! Since Rebbi Simeon said, all
' What about it? For attraction'”
should jump to marry her. Rebbi Nathan said, also for robbery and torts.
Rebbi Yose said, we stated both of these. Robbery from the following: “If it

was mortgageable, he has to pay.'™” For torts from the following: “One pays

depends on the female , that everybody

from minor orphans’ property only from the least valuable."” So is the
Mishnah: One pays for torts from minor orphans’ property only from the least
valuable. But was it not stated, the son shall stand in the father’s place; one
estimates torts from the most valuable land, creditors from average quality,
and a woman’s ketubah from the least valuable? Rebbi Yose ben Rebbi Abun
said, explain it as everybody’s opinion about testamentary dispositions'®.
0P PYIY) JIN 0 DX NINY ORI NVIY YUIN MIYO DY PYIY) PR 0 PN XD
PPN Y 02T MNP NIY DTN PYIN R O01M YYD YT
210 10 27Y2 PR P2 P PT D .52 NYIIN DY
Here you say, “one does not swear on the claim of a deaf-and-dumb

”»

person, an insane person, or a minor.” But there you say, “one swears for a
minor and the Temple.'””” If one pays from the minor’s property. '“But can
one collect from a person in his absence? Rebbi Jeremiah said, explain it
about a contract for which interest is due. Would the court collect interest?
Explain it that it was guaranteed for a Gentile'”.
PORPONT POZYN PN J1DPN PID NIV PTIY NN XD 727 01D 10N NDD
DIPTIN 2 PTIY PR AR D MK 2102 POIND KDK NY PR 1AV N NDX PN
M IPNTOMI MDT THYY YA 9 MY 2TD) WPOIND NN Ma0 NOX PR .PRb
N RDN PX.PRV D) NI PRV D) RTDY .PRP D 0)NTD DIPN ) PRZYN PN 9
ND PT2 Ty ND DX DIAN N7 PTA THYY) .Y 237 NN 21D2) 1POINND NN N2V
APV NIV PVIND
""YAlexis said before Rebbi Mana: We act much better than you do. We

111

send edicts If he comes, it is good. If he does not come, we irrevocably

give away his properties. He answered him, we also act in this way; we have
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the heralds announce for thirty days. If he comes, it is good. If he does not
come, we irrevocably give away his properties. He said to him, think of it, if

112
, one after

he was in a distant place. He said to him, we send three letters
thirty days, one after the next thirty days, and one after the next thirty days. If
he comes, it is good. If he does not come, we irrevocably give away his
properties. Rebbi Hanina said, that is, if he was present at the trial and then

fled. But if he was not present at the trial, we cannot irrevocably give away

113

(nor) ~ announce.

N02 NP0 IPTT A0 PO TON 3T 1IN VY PWHY TN PO VPN NIYN

AIYRY 272 120 NI

"*You find that one may say that Hanan and Rebbi Simeon said the same

115

thing .
Rebbi Simeon.

100 The entire Halakhah is from Ketubot
Chapter 9. The first paragraph is from 9:8,
Notes 185-197 (and Gittin 5:3 Note 52.).

101 Babli Arakhin 22a.

102 The text in Ketubot and Gittin reads:
“on the collection,” i. €., on the woman’s
decision whether to ask for payment of the
ketubah or for upkeep (lodging, food, and
clothing) from the estate.

103 Babli Ketubot 84a.

104 Mishnah Bava gamma 10:1.

105 Mishnah Gittin 5:3.

106 In the other two sources correctly: “R.
Yose ben R. Abun said, here about an adult
orphan, there about an underage orphan.”
The sentence here intruded from Halakhah
10 where it belongs. The word used here is
Greek, 01a0Mxn “written will”. Cf Mishnah

Bava mesi‘a 1:7.

Just as you say that practice follows Hanan, so practice follows

107 Both quotes are from Mishnah 6:6.

108 From here on the text is in Ketubot
9:9-10, Notes 201-204.

109 Quoted in Tosaphot Gittin 50b s.v.
P,

110 Ketubot 9:9-10, Notes 205-212.

111 Greek diotdyuata.

112 Quoted in Tosaphot Ketubot 88a, s. v.
NI

113 One has to read with Ketubot “but
only”. This reading is confirmed by a
Geonic responsum (S. Assaf, Responsa
Geonica, Jerusalem 1942, p. 103) which
declares the statement to represent
(Babylonian) general practice.

114 A shortened version of Ketubot 9:
9-10, Notes 213-216.

115 Ketubot 88b.
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Mishnah 10: The following have to swear without a claim: Partners''’,

118 119

and sharecroppers'"’, and trustees''®, and a wife trading in the house'”, and a

family member'”’. If he says, what do you claim from me? “I want you to

. . 121
swear to me,” he is liable ~'.

cannot force them to swear.

. . 12
cause, one may roll everything over to him .

oath'”.

116 If a partnership is dissolved, each
partner has to swear that he did not retain
any common property.

117 The owner may ask the sharecropper
to swear that he delivered the entire crop to
the landlord who then will return his share
to him.

118 Greek émitpomog. He administers the
estate of another person and at the end of his
tenure has to swear that he did not illegally
take anything for himself.

119 If the husband gives her capital which
she uses for trade, he is entitled to the entire
gain and can demand that his wife swear
that she did not retain anything of the net
gain.

120 One of the brothers who acts as
managing trustee for an undistributed
inheritance. If the inheritance is distributed,
he has to swear that he did not illegally take
anything for himself.

121 The person obligated to swear cannot
ask the person demanding the oath whether

After partners or sharecroppers distributed, he
If an oath was rolled over to him for another

*. The Sabbatical year remits an

he suspects him of any dishonesty.

122 Note 43, cf. Sotah 2:6, Notes 166-168.
If a person is required to swear, the one
demanding the oath can add to the text of
the oath any claim he might have against the
person swearing even if totally unrelated to
the matter before the court and for which he
could not force a separate oath.

A precondition for rollover, which is a
biblical rule, is that the original oath must
be by biblical standards; a purely rabbinic
oath cannot be extended. This implies that
the oath
considered biblical since the person acting

required by the Mishnah is

for others in money matters automatically
agrees that he is responsible and thereby
fulfills the requirement of partial admission
(Mishnah 6:1).

123 Since the Sabbatical
(Mishnah Sevi‘it 10:1), the creditor cannot
after the Sabbatical year ask for any oath

remits debts

regarding the remitted debt (Tosephta Sevi ‘it
8:6).
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VIV MPRD NP NN NN 27 U9 MYV NIY PyaY) I @ 159N (38a line 53)
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Halakhah 10: Rav said, if the debtor died, the creditor swears to his
heirs. Even if the creditor died, the creditor’s heirs swear to the debtor. But if
the debtor died first and after him the creditor, the creditor already was
obligated for an oath to the debtor’s sons and nobody makes his sons inherit

his oath'*. Rebbi Johanan heard and said, should that one eat and enjoy it'>?

124 Babli 48a. Since the sons cannot was a loan, the creditor’s sons can swear the

inherit the father’s oath they cannot swear
and the borrower’s estate does not have to
pay.

125 Since there is little doubt that there

orphans’ oath (Mishnah 9), which is not the
father’s oath, and collect on basis of that
oath. In the Babli, this opinion is ascribed

to R. Eleazar.

DNINOIN DID T AN MPND YT NNPN NYPD VY .27 DY OWN 72 N 17
9109 ODIYY ININY DY NPIN 227 WD INNOT INHN KD PDIIVYL D PRynn
9570727 PPN P 22D O0P 27 ION JITIOND DD O DN2 MPRD TN Y TY
2Pm1a
"*Rav Hiyya bar Ashi in the name of Rav: A document’’ produced by
the creditor in the creditor’s handwriting is invalid, for I am saying that he has
practiced writing documents. This implies that in the hand of another it would
be valid. Rebbi Abinna in the name of Samuel: It is always invalid unless it
be in the creditors’s possession but in the debtor’s handwriting'*®. What about
this? Rebbi Yose ben Rebbi Bun said, explain it according to everybody

about a testamentary gift'”’.

126 This is a shortened version of a
1:8 (Notes
113-115); two different name traditions are
reported in Sefer Ha'ittur 1, 41b (Notes
49-51).

127 A term derived from Accadic Sataru

paragraph in Bava mesi'a

“to write”, usually used for documents of

indebtedness. The statement is in the Babli,
Bava mesi'a 20b.

128 A document not signed by outside
witnesses.

129 A codicil in the testator’s handwriting
attached to a will always is valid.
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NT2 ND J12¥N2 HAN .J1aYNd NDY 11 XD NN XTD 2D 227 0N (38a line 61)
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Rebbi Yose' said, this means if he trades without account; it does not
apply if there are accounts.

accounts™'.

Also the family member trades without

Rebbi Ze'ira agrees with Rebbi Yose'”>. A man came for judgment before
Rebbi Ze'ira who required him to swear for two denars'>. He told him'*, do
I not owe you two denars? Here they are thrown to you. He'"* answered him,
and cloth of fine wool X and Y. Rebbi Ze'ira said, either you give him
everything he claims from you or you swear to him everything which he rolls

122
over to you .

How far does one roll over? Rebbi Johanan said, until he say to him, you

are my slave'”’. Think of it, could he be Cohen and Hebrew slave'**? Is there

such a slave today"’’?

130 In Sefer Ha'ittur 1, 43a (Note 81): R.
Yose bar Bun.

131 If there is a regular account book
which lists all transactions, the person
trading can open his book for inspection
instead of swearing, and therefore avoid the
impression that he admits part of the claim.
This rule is not in the Babli, nor in Rif or
Maimonides.

132 This does not refer to the preceding
paragraph; the third generation R. Ze'ira
cannot be said to be dependent on the fifth
generation R. Yose or R. Yose ben R. Bun.
The reference is to a statement in Bava
mesi'a 3:1 Note 20, that it is the free choice
of a person to swear or to pay up and that a
person willing to swear is free to change his

opinion if too many other items are added to
the oath.

133 A very minor sum.

134 The opposing party in the suit.

135 Babli Qiddusin 28a.

136 Since a Hebrew slave may have his
earlobe pierced if he refuses to leave his
state of servitude (Ex. 21:6) but a Cohen
with a pieced earlobe is barred from service
in the Temple; no court could tolerate that a
Cohen would be sold as a Hebrew slave.

137 Since the institution of Hebrew slavery
was intrinsically intertwined with that of the
abolished with the
Babylonian captivity never to be re-
instituted  (cf.
Qiddusin p. 3).

Jubilee, it was

Introduction to Tractate
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PPV ND PRY PN N NN 1D NIT APV PN 27 72 SNINY 227 NN (38a line 69)
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Rebbi Samuel ben Rav Isaac said, watch it for it is otherwise'**. What do

9 < 13955

we say? Watch it, for it is not negligible. “Owner,” “owner. Since the

owner mentioned there is subject to annulment, so also here he is subject to

140. 141 and

annulment ™. The Sabbatical annuls things which are his hand’s loans
annuls the corresponding oaths; the Sabbatical does not annul things which
“For

anything which the Sabbatical annuls it annuls the corresponding oath;

are not his hand’s loans, nor does it annul the corresponding oaths.

anything which the Sabbatical does not annul it does not annul the

corresponding oath'*.”

138 From the arrangement of the Mishnah  cannot go to court to collect the debt, neither

one gets the impression that partner, can he go to court to have an oath imposed

sharecropper, trustee, etc., are freed from on the debtor. of the

But the

(Explanation

their oath in the Sabbatical year.
Sabbatical eliminates only oaths referring to
loans which are actually annulled in it.

139 In Ex. 24:14 anybody having a law suit
is called Yy3a; in the laws of annulment of
debts (Deut. 15:2) the creditor is called bya.
This sets up the argument of “equal cut”
indicating that the person going to court is
one subject to the laws of the Sabbatical.

140 Since after annulment the creditor

commentary 7o afot Re’em, R. Abraham
Abba Schiff, to Sefer Yere’im §164 Note
17). The Babli 49a has a different
interpretation of Deut. 15:2.

141 The expression used in Deut. 15:2.

142 Tosephta Sevi'it 8:6.
redundancy here.

There is no
The preceding sentence
was the argument, the last sentence is the
tannaitic formulation.



