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‘Mishnah 1: They were investigating him in seven ways': In which

Sabbatical period, in which year’, in which month, which day of the month,
which day, which hour, at which place’? Rebbi Yose said, which day, which
hour, which place', do you recognize him, and did you warn him>? If one

worshipped idols, what did he worship and how did he worship®?

0 For this Chapter and the next, there
exists a Genizah text, published by M. Assis
in Tarbiz 47 (1977) 29-90, 321-329,
compared to the Leiden text. Additions
from this text will be denoted G.

1 The number seven may be taken from
Roman law, formulated in Quintilian’s
hexameter which enumerates the questions
to be answered in a trial: Quis, quid, ubi,
quibus auxiliis, cur, quomodo, quando?
“Who? What? Where? By means of what?
For what purpose? How? When?” But
45,6  are
cross-examination, not
Chapter 4, Note 1) (E. G.).
2 In the Sabbatical period.

from this Mishnah that for capital crimes

questions reserved  for

investigation (cf.

It is clear

there is no statute of limitations.

3 The Mishnah is a direct continuation
of the preceding Chapter. Testimony is
acceptable in court only if given under the

possible penalties of perjury. But the only

way the biblical penalties can be imposed is
that the witnesses are proven not to have
been at the indicated place of the crime at
the time indicated. Therefore, exact
determination of time and place are
prerequisites to the trial.

4 He has only three questions before the
actual crime is investigated.

5 A conviction in biblical law is possible
This is
provable only by two witnesses who testify

only if criminal intent is proven.

that they saw the defendant intent on
committing a crime and informed him that
his intended action was prohibited and that
he exposed himself to such and such
penalties.

6  Actions which
Heaven or are specific for a certain deity are

imitate worship of

capital crimes; any other actions are

punishable only by whipping or not at all
(Mishnah 7:12).
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Halakhah 1: “They were investigating him in seven ways,” etc. But we

did not state, in which Jubilee period? For that is not current’. It was found

stated: Rebbi Simeon ben Iohai says, also in which Jubilee period*? We
confirmed that in a year which started or concluded [a Jubilee period]’.

7  Since the Jubilee was not observed  a Jubilee period everybody can be assumed

during Second Temple times (cf. Sevi'it 1:1
Note 7, Qiddusin 1:2 Notes 190-191) except
possibly for the determination of Sabbatical
periods, assume that the

witnesses were able to determine the year by

one cannot

its position in a Jubilee period.

to be alerted to the change in computation of
Sabbatical periods induced by the (not
observed) Jubilee. Everybody agrees that
after the destruction of the Temple, the
determination of the Jubilee period was

Therefore, the Mishnaiot

meaningless.
8  Cf. Babli 40b.

9 At least during the existence of the
Temple, close to the beginning or the end of

dealing with procedures in criminal trials are
attempts of reconstruction of Hasmonean or
even earlier procedures.
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Samuel the Elder stated before
You shall inquire, investigate, ask in depth, and behold, the

From where the seven investigations?
Rebbi Aha:
matter is well founded'”. He told him, this verse does not work''; but: you
shall inquire, investigate, ask in depth, it will be told to you, you shall listen,
ask in depth”. 1In depth, in depth for an equal cut, to require in each case
listening, asking, inquiry, and investigation'’. Rebbi Isaac asked about this: If
they caught an armed robber in Tiberias and said, this is the murderer, this is
the murdered; why does this need seven investigations'*? Issi said, any time
that the witnesses could not be proven perjured, the murderer cannot be
executed on that testimony'”.
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10 Deut. 13:15.
described by seven words.

11 At least another word has to be added
to reach the next dividing accent; stopping
at 1) is unjustified. On the other hand, the

The judicial inquiry is

two words 1v7n PYIT represent a single
notion.

12 Deut. 17:4.

13 Both verses 13:15 and 17:4 mention
five notions each of inquiry; eliminating the
words appearing twice one is left with seven

different words. Babli 40a, Sifiy Deut. 93.
14 s the situation not obvious?

15 Since perjured witnesses in a capital
case can be executed if it was shown that
they could not have seen the act since at the
pretended time they were at another place, a
criminal trial can proceed only if the
witnesses can be made to testify about the
exact time and place where the observed
criminal act took place.

27 DT NTDN APYRY M HNW X M W M0 NN LININ OIX PPN (22¢ line 65)
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“Do you recognize him?” Who was he, a Gentile'® or an Israel? Let us

hear from what Rebbi Johanan said:

If he was slain between Tiberias and

Sepphoris, it is prima facie evidence that he was an Israel'’.

16 Then it would be a case for the king’s
court, not the Sanhedrin.

17 In order to remove the case to a police
court, the defendant would have to prove

WY TP 037 DY Yan) 13 SN0y 037
IPVY TON SNINK DY) 920 ININK N PR

As a
practical matter, an unknown corpse found

that the slain person was a Gentile.

on the road between Tiberias and Sepphoris
is a corpse of obligation (Nazir 7:1).
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“Did you warn him?” From where warning? Rebbi Samuel bar Nahman
in the name of Rebbi Jonathan: '*A man who would take his sister . . ., it is
hesed. Rebbi Bun said, Cain married his sister, Abel married his sister. It is
charitable, 1 was charitable with the first generations so the world could be
inhabited;  said, the world was to be built on hesed"”.

It was stated: Rebbi Simeon ben Iohai said, by the mouth of two witnesses
shall the dead die®®. Does he die when dead? But to tell him by which kind
of death he will be executed.

It was stated: Rebbi Jehudah ben Rebbi Illai said, and if a man
intentionally kill his neighbor knowingly’'; they shall inform him by which
kind of death he will be executed.

If his death should have been a severe one” but they warned him about an
easy one. He could say that had he known that his death was to be severe, he
would not have committed that crime. If his death should have been an easy
one but they warned him about a severe one; in the opinion of Rebbi Jehudah
ben Rebbi Illai they have to inform him by which kind of death he will be
executed”.

“If they warned him and he remained silent, they warned him and he
nodded his head, even if he said, I know, he cannot be prosecuted unless he
say: for that purpose I am doing it.**” “If they saw him spilling blood; they
told him, know that he is a son of the Covenant” and the Torah said, se who
spills a man’s blood, by man his blood shall be spilled”®, even if he said,
know, he cannot be prosecuted unless he say: for that purpose I am doing
it”.”  “If they saw him desecrating the Sabbath; they told him, know that
today is Sabbath and the Torah said, its desecrators shall be put to death®,
even if he said, I know, he cannot be prosecuted unless he say: for that
purpose I am doing it*.”

18 Lev. 20:17. In a slightly different  only punishable by flogging) while it was
setting, this paragraph also is in Yebamot  permitted to earlier generations. Therefore,
11:1, Notes 25-26. Incest with one’s sister it cannot be assumed that everybody knows
is criminal (although by the earthly court it to be prohibited. People found engaged in
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incestuous acts cannot be prosecuted unless
before the act informed of its criminality.

19  Ps. 89:3.

20 Deut. 17:6. In the Babli, this is an
Amoraic argument. The verse is read as: by
the mouth of two witnesses shall the dead
kill himself, i. e., in the presence of two
witnesses he accepts to be killed.

21 Ex. 21:14, Babli 4la. Babli and

sentence. By contrast, in the Babli, 80b, it is
stated as commonly accepted that a warning
about a painful death implies the same of an
easy one.

24  Tosephta 11:2. Cf. also Note 20.

25  Alew.
26  Gen. 9:6.
slightly out of place since it is directed at

The quote seems to be

Gentile criminal courts which are not under

Mekhiltot  read the verse as freeing the  the severe restrictions imposed at Torah
mentally disabled from prosecution. courts.
22 Mishnah 7:1, Note 1. 27 Tosephta 11:4.

23 R. Jehudah finds the warning deficient, 28  Ex.31:14.
preventing the imposition of a death 29  Tosephta 11:3.
DIYR X UZIN DIWN 2P0 NN DN YYIPn ONY NTNY 92 NN 237 (22d line 10)
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Rebbi Hiyya bar Gamda asked’”: What was the gatherer’s guilt? Because
of tearing off or because of reaping’'? Let us hear from the following: The
Children of Israel were in the desert when they found . . . This teaches that he
was tearing wood off the ground*.

Rebbi Hiyya bar Gamda asked: How was the gatherer put to death™? By
stoning. Let us hear from the following™: “They knew that the gatherer
should be executed but they did not know how he should be put to death.” It
was found that Rebbi Hiyya stated: Take the blasphemer outside the camp®.

How was he put to death? By stoning.

30 His question is about the degree of
specificity required in the warning delivered

have to specify the exact paragraph of the

law being violated? In the case of the

to a person ready to commit a crime
punishable by death.
deliver a general warning as described in the
preceding paragraph (Note 27) or does one

Is it sufficient to

Sabbath, is it enough to warn a person not to
do any work or does he have to be warned
about which of the 39 prohibited types of
work he is going to perform? The biblical
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evidence about the gatherer (Num. 15:32-36)
shows that the Tosephta was correct in
requiring only a general warning.

31 In the list of the forbidden categories
of work (Mishnah Sabbat 7:2-4) only
reaping is mentioned, which means cutting
off the produce from its root. All forms of
harvesting are forbidden as derivatives of
reaping. The question remains whether a
warning about tearing off from the ground
would also cover reaping; a warning about
reaping certainly covers all forms of
harvesting.

32 Sifry Num. 113.

33 According to R. Jehudah, he could not

be put to death if the specific way of
execution was not known even though the
fact that violating the Sabbath was known to
be a capital crime.

34  Sifra Emor Parashah 14(5).

35 Lev. 24:14. This proves that from the
pentateuchal stories nothing can be inferred
for the rules of procedure required at later
While it was known that a Sabbath
infraction was punishable by death (Note
28), nothing was known about the penalty
for blasphemy. Therefore, the first time
these crimes occurred after the epiphany on

times.

Sinai, the law was only being formed; it was
not yet consolidated (Babli 78b).

NTI2Y2 N ATIY ANTIAYD ATIY 1R OMPINY N NYEY T2y N NN (22d line 14)
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“What did he worship?” Peor or Mercury**? “And how did he worship?”

In its proper worship or the worship of Heaven’’? Let us hear from the
following: It happened that two [witnesses] came and said, we saw that this
one was worshipping idols, but we do not know whether it was Peor or
Mercury*. One judges him for both and for the one in which he was found

innocent one lets him go™.

36 As explained in Mishnah 7:12, the
worship of Ba'al Pe or was by defecating in
of his
Mercurius, the Greek Hermes,

front statue; the worship of
was by
throwing an additional stone on the heap
surrounding the Hermes, the pillar
representing the divinity. Both forms of
worship would be an insult if performed for

any other idol and, therefore, not punishable.

37  Any imitation of Temple worship for
an idol is a capital crime. Any other sort of
worship is punishable only if ordinarily it
was performed for that idol.

38 Clearly, this is inadmissible testimony.
39 Since the accused must be found
innocent of one of two mutually exclusive
allegations, one may accept the witnesses by
basing a trial on their testimony even if a
not-guilty verdict is a foregone conclusion.
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Mishnah 2: Anybody who adds inquiries® is praiseworthy. It happened
that Ben Zakkai'' cross-examined about fig stalks. What is the difference
between investigations and cross-examinations? In investigations, if one said
“I do not know”, their testimony is worthless”. In cross-examinations, if one
said “I do not know”, or even two say “we do not know,” their testimony
remains valid”. Both in investigations and cross-examinations, if they
contradict one another their testimony is worthless".

40  About the details of the crime which
are investigated after time and place have
been established.

41 According to the Babli, 4la/b, it is
possible that he is Rabban Johanan ben
Zakkai.  During the time that capital
jurisdiction was still in the hands of a Jewish
court, not yet in that of the Roman governor,
he was not yet the head of the Synhedrion
and, therefore, had no title.

42 As testimony which cannot be shown
to be perjured.

43 The credibility of the witnesses may be
impaired. This is a matter to be decided by
the judges, not an absolute obstacle.

44 A conviction requires testimony by
two witnesses. If there are conflicting
testimonies and the judges believe one of
them, no conviction could result since it

would be based on the word of one witness

alone.

22N 1IR3 JOPY NP VP NN DD NPT N2PIN YD A 15PN (22d line 18)
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Halakhah 2: “Anybody who adds inquiries,” etc. How did he pluck
them*? He plucked them with their stalks. How did he eat them? With their
pits*.
45  An example of Ben Zakkai’s inquiry;
cf. Babli 41a.

46  Referring to olives.

DN DIY WY PYR DN PPYN OTY N NY MY N PP 121 (22d line 19)
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“There, we have stated: “If two groups of witnesses were testifying
against a person, one group say that he vowed nazir twice, the others say that
he vowed nazir five times. The House of Shammai say, the testimony is split
and there is no nezirut there. But the House of Hillel say, five contains two;
he should be a nazir twice.” Rav said, they differ in the overall testimony.
But in detail, everybody agrees that the testimony is split. Rebbi Johanan
said, they differ in counting. But in an overall testimony, everybody agrees
that five contains two. What is overall and what is counting? Overall, this
one says two, the other one says five. Counting, this one says one, two, the
other one says three, four.

47 Parallel texts to this and the (Notes 115-134) and Nazir 3:7 (Notes
following paragraphs are in Yebamot 15:5 110-112).
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Rav said, if testimony was contradictory in its essence, the testimony is
not void. Rebbi Johanan said, if testimony is contradictory in itself, the
testimony is void. In the opinion of everybody, if testimony was
contradictory in aspects that belong after the fact, the testimony is not void.
The strength of Rebbi Johanan is consistent with what Rebbi Abba bar®
Hiyya said in the name of Rebbi Johanan, if it was agreed that he counted but
one [witness] said, he counted from a wallet, and the other said, he counted
from a bundle, that contradicts the essence of the testimony, and Rav will
agree that the testimony be void. Where do they disagree? If there were two
groups of witnesses, one says he counted from a wallet and the other says he
counted from a bundle. That contradicts the essence of the testimony: the
testimony is void, but according to Rav, the testimony is not void. One said,
he counted into his bosom, but the other said, he counted into his money-belt:
everybody agrees that this contradicts the essence of the testimony but the
testimony is not void. If one [witness] said, he killed him with a sword, the
other [witness] said, he killed him with a mace, that contradicts the essence of
the testimony; Rav will agree that the testimony be void. Where do they
disagree? If there were two groups of witnesses, one says he killed him with a
sword and the other says, he killed him with a mace. That contradicts the
essence of the testimony, the testimony is void, but according to Rav, the
testimony is not void. One says, he turned to the North and one says, he ran
away to the South, everybody agrees that the testimony was contradictory in
aspects that belong after the fact, and the testimony is not void. The strength
of Rav comes from what we have stated there: “Rebbi Jehudah and Rebbi
Simeon say, since both agree that he is not alive they can be remarried.” He
did not hear that Rebbi Eleazar said, Rebbi Jehudah and Rebbi Simeon
concede in the case of witnesses. What is the difference between witnesses
and the co-wife? They do not consider the co-wife’s words compared to those
of her companion. Rebbi Johanan said, if Rebbi Eleazar said this, he said it
because he had heard it from me. The Mishnah disagrees with Rav: “Both in
investigations and cross-examinations, if they contradict one another their
testimony is worthless.” What does Rav do with this? Rebbi Mana said, Rav
will explain it as referring to single witness against single witness. Rebbi
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Abun said, even if you say groups and groups. There is a difference in

criminal cases, as it is written: Justice, justice you shall pursue.

48 Read with the parallel sources: R. Abba, R. Hiyya.
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Mishnah 3: One says, on the second of the month, but the other says, on
the third of the month®, their testimony may be valid, since one knew about
the addition to the month but the other did not know™. One says on the third,
the other says on the fifth, their testimony is invalid’’. One says, at two
hours™ but the other said at three hours, their testimony is valid”. One says at
three but the other says at five, their testimony is invalid; Rebbi Jehudah says
it is valid. One says at five but the other says at seven, their testimony is
invalid since at five hours the sun is in the East but at seven in the West™.

49 In the investigation of the date on 52  The time between sunrise and sunset is

which the alleged crime was committed.

50 In the absence of a published calendar,
one cannot assume that everybody knew
when a thirtieth day was added to a month.
In the published calendar used today, only
the eighth and ninth months are variable but
(Babli  Arakhin
8b-10a) admitted up to four variable months.
It is up to the court to determine whether the
witnesses intended to testify about one and
the same day.

the Mishnaic calendar

51 Two days’ difference cannot be

explained away.

divided into 12 hours. At all calendar dates,
6 hours is about noontime. At the
equinoxes, 2 hours is 8 am, 3 hours 9 am, 5
hours 11 am, 7 hours 1 pm.

53 From people who have no watches.

54 The last statement is needed only for
R. Jehudah.
testimony that differs by two hours in all
cases; he notes that daylight between 9 am

R. Jehudah does not accept

and 11 am is not very different; but the
shadows are quite different between am and
pm hours.
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Halakhah 3: “One says, on the second of the month,” etc. Until when®?
Rebbi Yasa in the name of Rebbi Johanan: Up to the greater part of the
month™. Rebbi Yose said, e. g., those village dwellers®. But the Sages say, it
is nothing™, and Rebbi Yasa said, for example I, who never in my life prayed
musaf”, since I do not know when the month starts®.

55 May one assume that people do not  From R. Yasa it seems that they object to R.

know which day of the month a given day = Johanan.

is. 59 The  additional prayer  which

56  After the 16", everybody knows how
the month was determined.

57 They have a need to know the day of
the week, but not of the month.

58 It is unclear whether the Sages object
to the Mishnah or to R. Johanan’s statement.

distinguishes the morning service of the
New Moon from the weekday services.

60 He and his colleague Immi (Ammi)
never were part of the Academy of Tiberias;
it seems that they never were invited to the
which the

meetings at calendar was

determined. This was his way of protesting.
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*'Rebbi Meir says, from noontime on it is from their words; Rebbi Jehudah
says, from noontime on it is biblical”.

What is Rebbi Meir’s reason? Only on the first day”, that is the
fifteenth™. 1 could think at nightfall; the verse says only, to separate”. How
is this? Give it one hour before sundown®.

What is Rebbi Jehudah’s reason? Only on the first day®, that is the
fourteenth. I could think the entire day; the verse says only, to separate. Half
for leavened matter, half for mazzah.

Rebbi Meir’s argument seems inverted. There, he said only to add; here
he said only to diminish”’. Rebbi Samuel bar Eudaimon said, he diminished,
lest it be for® leavened matter.

Rebbi Meir said, do not eat leavened matter with it®, while it is eaten.
Rebbi Jehudah said, do not eat leavened matter with it, while it is prepared”.

Rebbi Jehudah has both a positive and a negative commandment
concerning its eating’', a positive and a negative commandment concerning
its” removal. A positive commandment concerning its eating, seven days you
shall eat unleavened bread for it”’, not leavened. Any prohibition which is
implied by a positive commandment has the status of positive
commandment”. A negative commandment concerning its eating, do not eat
leavened'*. A positive commandment concerning its removal, seven days . . .
you shall remove sour dough from your houses®. A negative commandment
concerning its removal, for seven days sour dough shall not be found in your
houses”.

Now Rebbi Meir says, after noontime it is forbidden because of their
words. The "(sixth) [seventh] hour it is forbidden because of a fence. Why
the (fifth) [sixth]? Because of a fence. Is there a fence around a fence? But
the (fifth) [sixth] may be confounded with the seventh’’.

Rebbi Jehudah’s argument seems inverted. There™, he says that the fifth
cannot be confounded with the seventh. But here”®, he says that the fifth can
be confounded with the seventh. Rebbi Yose said, there® the matter is given
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over to women who are lazy, here®' the matter is given over to the court who
is careful. Rebbi Yose ben Rebbi Abun said, there® it is a matter between the
beginning of the fifth and the end of the seventh hour. Here” it is between the
end of the fifth and the start of the seventh®. It also was stated thus®: At the
start of the fifth hour, the sun is in the East, and the end of the seventh the sun
is in the West. The sun never starts setting before the end of the seventh hour.

61 Most of this text belongs to Pesahim
1:4. The scribe of the Leiden ms., after the
text translated here in the first 5 paragraphs,
wrote: “one continues in Sanhedrin until
“the sun never starts setting’.” The corrector
who prepared the ms. for the Venice printer
added the omitted portion; his text differs
from the one given here by both an addition
and a lacuna. It is impossible to decide
whether the corrector’s Pesahim text is
copied from a different ms. or represents the
corrector’s emendations of the Sanhedrin
text. In neither text is the use of references
“there”
Sanhedrin) completely consistent.

“here” and (either Pesahim or
62 The main topic of the following
section is the prohibition of leavened matter
on Passover. It is agreed by everybody that
leavened matter must be disposed of by
noontime (the end of the sixth hour) of the
14" of Nisan. In Mishnah Pesahim 1:4, R.
Meir states that “one eats [leavened bread]
during all of the fifth hour (between 10 and
11 am local time) and burns the remainder at
the start of the sixth hour (shortly after 11
am). R. Jehudah says, one eats during the
entire fourth hour (9 to 10 am local time),
one suspends leavened matter during the
fifth hour and burns the remainder at the
start of the sixth. (“Suspending” means that
eating leavened matter is forbidden but
usufruct is permitted.)

The anonymous majority in Sanhedrin
5:3 is presumed to represent R. Meir’s
opinion. The question now remains whether
the disagreement between R. Meir and R.
Jehudah in Sanhedrin is the same as in
Pesahim or not.
63  Ex. 12:15: Seven days you shall eat
mazzot; only on the first day you shall
eliminate sour dough from your houses . . .
T might also be translated as “certainly”.
64  Ex. 12:14 states: This day shall be a
remembrance for you; you shall keep it as a
holiday of pilgrimage for the Eternal . . .
Num. 28:15-16 require that the 14" of Nisan
be pesah for the Eternal; starting from the
15" for seven days it is the holiday of
mazzot. Since pesah (i. e., the day of the

slaughter of the pesah sacrifice) is
connected inextricably with the holiday of
mazzot, the reference in v. 14 to the “first
day” is intrinsically ambiguous, whether it
refer to pesah or to the holiday.

65 A similar argument is in the Babli,
Pesahim 4b, Mekhilta dR. Ismael (ed.
Horovitz-Rabin p. 28), Mekhilta dR. Simeon
b. lohai (ed. Epstein-Melamed p. 17).

66 1. e, the only biblical requirement is
that all
disposed of before the holiday at sundown.
67 It seems that this refers to Ex. 12:16: . .
. no work shall be done [on the holidays],

only what may be eaten by any soul, it alone

leavened matter be completely
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may be made by you. Everybody agrees that
food may be prepared on a holiday.
According to R. Meir (i. e., the anonymous
opinion in Mishnah Megillah 1:8) only food
may be prepared, not preparations necessary
for the preparation of food. According to R.
Jehudah (Megillah 1:8), anything that in the
end leads to preparation of food is permitted
on a holiday. R. Meir reads only as a
restriction in v. 16 and as an addition in v.
15!

68 Read with the Pesahim text \nna
instead of xorm.  The extension of a
prohibition parallels the restriction of a
permission.

69  Deut. 16:3, referring to the pesah
sacrifice  which is slaughtered on the
afternoon of the 14" and eaten in the night
of the 15",

70 In the afternoon of the 14"  This
supports R. Jehudah’s contention that
leavened matter is biblically forbidden in the
afternoon of the 14"; Sifiy Deut. 130.

71 “It” here refers to mazzah.

72 “It” here refers to leavened matter.

73 It is not an indictable offense; cf.
Bikkurim 1:5, Note 103. If a positive
commandment is in conflict with a negative
one (a prohibition), the positive is stronger.
But an obligation which is both positive and
negative is stronger than anything else.

74 Deut. 16:3; the word vpy is missing
here, supplied in Pesahim.

75 Ex. 12:19.

76  The numerals in parentheses are from
Sanhedrin; those in brackets are the
corrected ones from Pesahim. For R. Meir,
the biblical prohibition of leavened matter

starts at the 11" hour (5 pm local time). The

earlier afternoon hours, including the 7", are
rabbinically forbidden as a “fence around
the law”. Then it is difficult to understand
why leavened matter has to be burned at the
start of the 6", extending the rabbinic
prohibition for another hour as a fence
around the fence, a practice generally
rejected.

77 It is not a fence around a fence but
consistent with the opinion of the Sages (R.
Meir) in Sanhedrin 5:3. In a society without
watches the difference between 1lam and
12am is not generally recognized; a
prohibition enforced after noontime must
practically be enforced starting from 11am.
78 This is here, in the Mishnah
Sanhedrin. R. Jehudah agrees that while
without watches people cannot distinguish
between two morning or two afternoon
hours, he explicitly agrees that people
distinguish between fifth (10-11am) and
seventh (12am-1pm).

79 In Pesahim he requires one to stop
eating leavened matter two hours before the
start of the seventh hour when the biblical
prohibition begins.

80 In Pesahim one speaks of household
chores.

81 In Sanhedrin the Mishnah does not
require the court to accept any testimonies
where the witnesses differ widely in fixing
the time of a crime; R. Jehudah admonishes
the court under certain circumstances to
investigate whether the witnesses do not in
reality testify about the same time; Babli
Pesahim 12b.

82  In Pesahim the period of doubt is little
more than 60 min., in Sanhedrin close to
180 min. The apparent inconsistency is due
to the informal use of “hour.”
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83 A similar baraita is in Pesahim 12b.

JH9T2 PNNIS PRI 12T INYND) NN PPTII WD N POIN ¥ 4 1w (fol. 22¢)
123N PRY TAYY D ¥ DPHRHAN 2 TON INX DY ¥y THID 0 W2 DITYN 10 THN N
VPPI IMN PLYIN P20 MDY Ry THYY 2 ¥ DTRYTD Y3 TON N NN PRIV
9 V) NIN NN AN D PYNIV 12T Wnn ¥ DX 191D OPD 92 DYHR TP M N
D272 URN WY 12920 10 pYRiY midt msy Oy 1m0

Mishnah 4: They brought in the second [witness] and examined him. If
their testimonies were coherent, one starts with arguing for acquittal®. If one

of the witnesses said, I have an argument for his acquittal®

, or one of the
students said, I have an argument for his conviction, one forces them to be
silent. If one of the students said, I have an argument for his acquittal, one
brings him up and lets him sit among them®. He was not demoted from there
the entire day; if his argument has substance, one listens to him. Even if he®
said, I have to argue for my acquittal, one listens to him if there is substance
to his words.
TN NI PINTIN INHD 1T PPAYN INY DX) AMIVD MDY 17 NS ON ) MIVN
MR NP0 92 1373 PN PRYIY OPD DI 2 PNiY P NDY DIN03 POYIR
NI I N AN NP W NPV NIVAD NN W IR NPYIN PR PR2Yn
NN 2122 N MDY THZNND DIN TNDT THDN NN TADHN INIPNI NN AN I1PNNN
AN PPI PRTD M9I0 )Y 1272 WY ONY.NJIN TR
Mishnah S: If they found him innocent, they free him. Otherwise they
hold his case over to the next day, split into groups of two, eat little and
refrain from wine the entire day, and discuss during the entire night®. The
next morning they start early. One who voted for acquittal says, I am for
acquittal and I remain for acquittal. One who voted for conviction says, I am
for conviction and I remain for conviction. He who voted for conviction may
vote for acquittal; but he who voted for acquittal may not change and vote for
conviction. If they erred in the matter, the two clerks of court will remind
them.

84  Mishnah 4:1. argues for acquittal undermines his own
85 A witness for the prosecution who  testimony. Anyhow, no witness can become



184 SANHEDRIN CHAPTER FIVE

judge in the same case (Halakhah 5). consideration. In the Tosephta, the judges
86  The judges. are required to review the legal background,
87  The accused. if a murder case the laws of murder, if an

88 The topic of discussion is not incest case the laws of incest.
mentioned; it seems to be the case under

INY DNY IMIV TDT 17 INYN DN N DD YWD N PN M) 7 1351 (22d line 75)
D290 D2 PIND PRYIN 12 PRIV PN NDY DRI POYDIM TN PINTYN DT PPIYD
229 WK 12] N9 WIN L PIRINY YN PRON NPDII ORM PRI PIYND NN
TN 2PN W NIVN TN NPVY R DM TN IND LI ONIPH N N
PRI TON DY NN NPNN THD NN IO TN N 9D PYNIY. X NIM
NPNN TAZ 3 PIIN NN MY DN LININ PPV PINTD 119I0 N M) DN
Halakhah 4: “They brought in the second,” etc. It was stated”’: “If they
found him innocent, they freed him; otherwise they hold his case over, split
into groups of two, eat little and refrain from wine, and discuss during the
entire night. The next morning they start early, the beadles of the synagogues
come for them. They ask, Mr. X [ben Mr. Y. He says, present.]” I was for
conviction and I still am for conviction; or I was for acquittal and I still am for
acquittal; 1 was for conviction and now I am for acquittal; one accepts his
vote. I was for acquittal and now I am for conviction; argue as before.”” It
was stated: If one of the judges erred, the clerks of court remind him. If he
was for conviction, they tell him, argue as before.

89  Tosephta 9:1. Tosephta.

90 Addition from the Genizah text (Note 91 In the Tosephta: “They tell him,
0); not absolutely necessary for the  consider your earlier argument.” This is
understanding of the text and not in the understood here.

JRYT QI0N RRY 20000 NN .NDVIN AT PANID NN NN .ND 137 NN (23a line 6)
¢ DI2INY NPT NN NTR) NN K NTD NN NTD 07 WD KD PIN P
NI 9N NN P23V TP I YRTIYR DTN DTY

Rabbi La said, why does one record the argument of him who argues for
acquittal? Because of him who argues for conviction, maybe his memory will
fail him. If he switches his argument, they could say to him, this you said, this
you did not say. [Does this mean] that it needs two [groups of] witnesses”? It
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would mean that the trial would be extended. Rebbi Yose ben Rebbi Abun

said, because of him who argues for acquitta

92 The text in brackets is from the
Genizah; it is not a better text. The Leiden
text seems to follow R. Jehudah (Mishnah
4:9) who requires that the arguments of each
judge be recorded by two scribes, i. e., two

193

vote for conviction one has to start the entire
proceedings anew. This would preclude
pronouncing sentence on that day and would
amount to forbidden procrastination in

administering justice.

Mishnah $
enough.

witnesses who may prevent him from 93 alone is

changing his mind. The Genizah text asks

justification

whether if an acquitting judge now wants to

DY ONIT PAVNDN WY NN P WY DY IR 0X1RIY INY DN ) M (fol. 22¢)
YTPOPN I TONY PIPOR W PIVY DY DY 1D P Ty TR PPN Ty
Ra iz mEL WY
Mishnah 6: If they found him innocent, they free him; otherwise they
tally the vote. If twelve are for acquittal and eleven for conviction, he is
found innocent. If twelve are for conviction and eleven for acquittal™, or even
twenty-two are for acquittal or conviction and one says, I do not know”, they
shall add judges.

94 A criminal conviction needs a 95
qualified majority of at last two (Mishnah

4:2). Since there was no majority for

A judge who abstains in the final vote
is counted not present. Then the court is no
longer composed of 23 members; there is a

acquittal, the accused is neither acquitted mistrial.

nor convicted; this is a case of a hung court.

P W2 MY DYTYRN N TON 2N D10 IMIVS MDY IV INSD ON N 1291 (23 line 9)
AP OPYD TWUNTY DI O NN IYPDY PIN KD YY) TPIAN NP TN WPY TP
NTHY 1IN DT NN PDYIN PN I0YY 290 NITHY XM 0D 22T KT APYNY)
AT NWYY TY IV ND DT TY RYO DY 290

Halakhah 5: “If they found him innocent, they free him,” etc.
stated: If one of the witnesses said, I have an argument for his acquittal, and

It was

another came to support him, (and another came to support him,)”® whom do
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you co-opt ”’? Let us hear from the following of Rebbi Johanan: If somebody
was acquitted following his own pleading, one does not place him with the
judges. Therefore, if he was acquitted following (his own)” pleading, then
one person would be simultaneously witness and judge. We do not find that
anybody can be both witness and judge.

96  Corrector’s addition, to be deleted.
97  Following Mishnah 4 which, however,

Only R. Yose ben R. Jehudah admits
pleading by a witness (Tosephta 9:4).

speaks of law students, not of witnesses. 98  This must read: “the witness”.

G[]"TU APEAN nW)QJ T OMIN ]’N“l] PIDRTY NdINY 12 D"\DWN (23a line 14)
PTNRTY DN PYTIY S11m

In civil suits one declares the judgment as definitive” [but in criminal suits
one does not declare the judgment as definitive.]' The greatest among the

judges declares the judgment as definitive '*'.

99 A strictly literal translation would be:
“the judgment became old.”
of this unknown
expression follows Rav Ashi in the Babli,
42a. The case can neither be appealed nor

The inter-

pretation otherwise

100 Addition also found in the Babli,
implied by the preceding sentence. As long
as a criminal sentence was not executed, the
trial may be re-opened at any time if a new
argument for acquittal can be presented.

retried. 101 Babli 42a.

PV NYY) DYDY TNN) OYIY TY ONY ONY PODIN NNd TY % MYN (fol. 22¢)
TR DN PIT PIVD YNNI DY PN NYY) DWOY INDY PIP0N YNNI DY
PVAN T T PAPOND THN NNTPY TY N

Mishnah 7: Up to what number does one add? [One adds] two and two

up to 71'%
innocent.

If 36 vote for acquittal and 35 for conviction, he is found
If 36 vote for conviction and 35 for acquittal'”, they have to
continue to argue with one another until one of the voters for conviction is
convinced by the arguments of those in favor of acquittal.

102 The size of the Supreme Court is the
upper limit for the size of any court.

103 This is a de facto vote for acquittal
since for conviction a majority of two votes
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is required and the judges voting for
acquittal are barred from changing their

vote. Since no judges can be added, the

only way to conclude the trial is for one of
the convicting judges to become one of the
acquitting.

10 DY P ORY PIT PO NKY NN D PO NN TY % 129N (23 line 15)
WTINDY PR NP 021N IYIYA DT I0PY DINND 1 TON PRI DN
NYOYLININ PR PN NYIWI WYY

Halakhah 7: “Up to what number does one add,” etc. '“It was stated:
Why does one add judges? For if there were two of the original judges voting

105

affirmatively ™, together with one of the later ones judgment will be rendered

by three. Rebbi La said, since the judgment can be rendered by four, one does

not render it by three'”.

104 This and the next paragraph refer to
Halakhah 3:3; the subject is civil suits.

105 Even if two judges vote for the
claimant but the third abstains, no judgment
can be rendered by a court of two.

judge were added, he would be unable to
change the outcome; he is not really a judge
of equal standing with the others. But two
judges could force the addition of another
two by voting for the defendant.

106 Although only one additional judge is

needed, one always adds two. If only one

DNY2 PRNIN DR TN M NTY NYOY PN ypum oo» 237 DN (23 line 18)
PITD 32 NV NIMD AN 537 N NYT NYHYI DY WHINY 9 DY X PN
NTH THP NN N NIAYUNR 519N PTD NDY PPHRZI .OTYD N NVNYN 13 PHNIN
2127191 PID
Rebbi Yose said, one understands from here: '”’If three sat in judgment
and one of them died, two sign and note: Even though we are two who sign,
we were three in judging. Rebbi Haggai said, a Mishnah implies this: “The
judges sign at the bottom or the witnesses.” Does one learn court documents
from prozbol? 1t was found stated: This about court documents he inferred
from the rules of prozbol.

107 This is from Sevi‘it 10:3, Note 91
where prozbol is explained. The text there

and in the Babli, Ketubot 22a, is in the name
of the earlier Amora R. Abba.
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3NV 02 R M APN NN WIPY ¥ ONDT I PO 137 N N (12a line 22)
DYRYN NP MY PTAND? NOY ADN T3 192, )T Y)Y NN N NDm

If nobody changes his opinion'”? Rebbi Johanan said, he is acquitted'”.
Rebbi Simeon ben Lagish said, he is convicted''’. Rebbi Johanan said to him,
is he not acquitted'''? Why do they have to continue to argue with one

another? So the judgment should not be in question'".

108 This refers to the Mishnah. If no one
voting for conviction changes his mind, at
the end of the day judgment must be
rendered. What is the practical consequence
of 36 votes for conviction, 35 for acquittal?
109 Since the votes for conviction fall
short of the majority required, it is an
automatic acquittal (Babli 42a).

112

110 Since
conviction, there can be no acquittal. R.

there is a majority for
Simeon ben Laqish will agree that if it is a
capital case, the accused cannot be executed
except the missionary for idolatry (Tosephta
10:12).

111 Mishnah 4:2.

112 To discourage any attempt at a retrial.





