3529 P9 MNNIN 1T NN

Y THN VOYN INIY NPPNDI NYNITA NIY) ST TN NN OPT THN N MYN
NYOY DMWY NIV AT NYOYA NIIND T NY9) MTY NIINY DT A NN .0JP

12902 PRDID PR TTY PHNTS NI 1 T) NINY P2 MDY P2 PHRNIS N0INKY P

Mishnah 1: Both civil suits and criminal suits require cross-examination
and investigation', as it is said: One set of rules shall be for you”. What is
the difference between civil suits and criminal suits? Civil suits are tried
before three judges, criminal suits before 23. In civil suits one starts with
arguments either for acquittal or conviction; in criminal courts one starts with
arguments® for acquittal but not for conviction.

1 Cross-examination is the interrogation  for the defendant means no money for the
of witnesses which changes from trial to  plaintiff. Therefore, it is irrelevant which
trial. Investigation is the determination of  side of the argument is discussed first
answers to the obligatory questions among the judges.

enumerated in Mishnah 5:1. 4 In the discussion by the judges after all
2 Lev.24:22. evidence was presented.

Py

3 A verdict for the plaintiff means
monetary loss for the defendant. A verdict

INT 1IN DY DIND 392 NI 37 N 91D NN MPT TON N 129N (22a line 47)
PTIY P00 227N Ky N2 12 0PN 0T NR7 AN MY YT NRN NN AN
TROD AN INW? 1100 DY 0IND »2Ya o PP 02T N0 227D D MN KT
IYIN IO TD NI 27 NPIN 027 DY NIPN 12 PYY NI AN MY YT NN
N¥PY PTD MY DX DR TPD ND AT P PT¥ 0N T 200 IoRYY DIRm
ADPTS IND DN IMMPN NHND
AN M 12711270 M0 MDD 121 20 MD NNA PTOY 200 M T2 NYn 1

Halakhah 1: “Both civil suits,” etc. Rebbi Johanan said, to protect
Israel’s money they said, “tell why you know that this person owes the
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other.”” Rebbi Hiyya bar Abba asked before Rebbi Yasa’: What does one do
in practice? He answered, following Rebbi Johanan, as Rebbi Johanan said,
to protect Israel’s money they said, “tell why you know that this person owes
the other.”

Ze‘ir bar Hinena in the name of Rebbi Hanina and Rav Jehudah, one said:
The other said,
equity, equity you shall pursue.®* How is that? If you see that the verdict will

o . . . . 7
You shall cross-examine, investigate, and inquire well'.

be the truth, investigate it’; otherwise, act in equity."

"When Rav Huna saw that witnesses said exactly the same, he was
investigating. When he saw them essentially identical, he determined the

common element.

5 While the Mishnah requires the same
kind of
determinations in civil as in criminal cases,
R. Johanan holds that by rabbinic fiat,
witnesses in civil cases are not to be

cross-examinations and

subjected to cross-examinations that stray
from the main topic. While it is necessary in
criminal trials to disqualify any witness
whose testimony is not 100% consistent
(since God has promised to punish every
evildoer who escapes human justice, Ex.
23:7), excessively rigid standards in civil
cases would prevent most owners of capital
from lending it, therefore leading to the ruin
of the poor. It is in the public interest that
claims be swiftly and easily adjudicated.
The question quoted (Mishnah 3:9) is the
paradigm for any questions to be asked.

6  One has to read xo> for >o». R. Hiyya
bar Abba was R. Yasa’s student and R.
Yose’s teacher’s teacher.

7 Deut. 13:15, referring to a criminal
case.

8  Deut. 16:20, referring to all judicial
proceedings.

9 In criminal cases, there is an obligation
on the judges to ascertain the truth as well as
possible. In the Babli, 32a, the duty to
careful investigation is emphasized in all
cases where the judges suspect foul play by
one of the parties; cf. Note 10.

10 In civil cases, the judges have to
ascertain that the judgment be equitable.

11 Halakhah 3:9, Notes 139-140.

PR 2D 2 IMN YD NN N MY WON PIVIN T PNNIY T (22a line 55)
DN .YPD IND W) YPD) 1920 N DY PRy TR0 0D ¥ .DYTYN 10 TN DN OPI
RY? DTY ¥2) .DIDTY 2N NNYD) N 12 PN MIN

How does one start for acquittal? One says, is it possible that this one be a
murderer'”? Rebbi Yose said, if this is so, if one of the witnesses said, I have
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something to say in his defense, and his colleague comes to support him, is

that support? If you say so, would you not put guilt on the judges, to lead

witnesses to lie?

12 If the judges in their discussions say
this, after the evidence was heard, nothing
bad can be said. R. Yose reads the question
as one directed towards eye witnesses to a

they do not believe the witnesses may lead
them to lie to exonerate the murderer; this
would make the judges accomplices of the
murderer after the fact.

murder. An intimation by the judges that

PN DY NNY INBVIY 1INV NN TX PTD YT IRYDD 1IN 227 WX (22a line 58)
7322y NV IPHNHRY UMD DX DN IR AT IMN NIWD PIT T¥D D1 NIN9Y DI}
PTIPN TORRY UNY NNV TENN PRY 120y PDN N N0 NP PT I Tnn PRy
YN NN DN I NDYN TNV NIN I TN 27PY 20 .ONP 27 1IN NHPY NPNY
7Py NI
DV DY P INBON XD YN0 MDY 03N D I PR 237 I
NPOVN WOP NTHRYD NIND IRDT 712 2P 237 IR NI YT M NP XPHYND N0
M YYT
Rebbi Johanan said, anybody who cannot argue for the crawling animal to
make it pure a hundred times cannot start arguing for acquittal®. How does
one argue about a crawling animal? Rebbi Johanan said, since a snake which
kills' is pure, a rat which does not kill logically should be pure. Since a rat
which does not kill is impure, a snake which kills logically should be impure.
Rebbi Phineas objected: Is there not the scorpion which kills and is pure? It
was found that a Tanna said, snake and scorpion both follow the same rules.
""Rebbi said, Rebbi [ ] had a self-confident student who was arguing for
purity or impurity of the crawling animal a hundred times. They said, this
student never could instruct'®. Rebbi Jacob bar Dositheos said, this student
was cut-off from Mount Sinai'’.

13 In the Babli, 17a, Rav states that
anybody who cannot argue for the purity of
crawling animals is not a candidate for

reptiles). The list includes the rat. (For
some reason, the commentator to the Babli
9la, probably Rashi’s son-in-law Jehuda
membership in the Synhedrion. Lev.
11:29-38 describes the impurity of eight

particular

ben Nathan, defines 22y as écureuil,

“squirrel”.)  All other crawling animals,

crawling  animals  (mostly
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including snakes (Lev. 11:42), are forbidden
as food but their carcasses are not impure.

14 It kills both humans and domestic
animals, thereby causing the severe
impurities of corpses and animal carcasses.
For logical consistency,
impurity should be impure; Babli Eruvin
13b.

15 In the Babli 13b, Rebbi
Johanan said, Rebbi Meir had a student by
the name of Symmachos who could give 49
reasons for everything pure and 49 reasons
for everything impure. [In  Midrash
Tehillim, ed. Buber p. 108 Note 37, it is R.
Aqiba’s Rebbi Meir.]
Symmachos is praised, the stories are not

the agent of

Eruvin

student Since

parallel and the names cannot be copied. It

is clear that the second “Rebbi” needs to be
followed by a name.

The same Babli also quotes a baraita
that at Jabneh there was a self-confident

(&Sl Pm) student who could give 150

reasons for the purity of crawling animals.
This is the parallel to the baraita here.

16 A Sophist cannot come to a clear
decision of what is right.

17  Even though all future Jewish souls,
proselytes,
receiving the Torah at Mount Sinai, that

including participated  in
student was excluded as not being Jewish.
(Cf. H. Guggenheimer, The Scholar’s
Haggadah, Northvale NJ 1995, p. 308-309.)

POR N MWTY NIIND P2 TIND P THN TY X9 Iy PV NIDH DT 2 MWN (fol. 21d)

1207 DNY 9 DY) MDY THN Ty 29 DY

Mishnah 2: Civil suits are decided'® by one witness'> whether for credit

or debit; criminal suits are decided by one witness' for acquittal and two for

conviction®,

18 The use of the verb nvy “to bend”
referring to judicial decision is from Ex.
23:2.

19 This is a rather frequent scribal error
(including  the
Maimonides’s

editio
Code)
expression

princeps  of
induced by the

«

common one  witness”.

Decisions are not made by witnesses but by

votes of judges. The word “witness” has to
be deleted both times (cf.Digduge Soferim
Sanhedrin p. 87, Note 1.)

20 If 12 judges vote for conviction and 11
for acquittal, it is a potential mistrial. A
difference of two votes between those
voting for conviction or acquittal is possible
only if an odd number of judges abstain.

ND NN NYIRD MITNY AN IND 727 WY ' PVR NEINY 3PT A N9YN (22a line 67)

T2 27N PINND I 4D} PAVAD 1T MIOND DAVINN 19 I NP0 NN 0D
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DIPIN IIN NN 12 03T M NP D) V"M NPV DN VN NYIT) NIRD NDNY
SN DD MINY ONYIY PPN XINY 2PY2 PIY P2 NINY NN
Halakhah 2: Rebbi Yannai said, if the
Torah had been given decided*', no foot could stand. What is the reason? The
Eternal spoke to Moses™. He said before Him: Master of the Universe,

“Civil suits are decided,” etc.

inform me what is the practice. He told him, to bend” after the majority." 1f
there was a majority for acquitting, they acquitted; if there was a majority for
convicting, they convicted; so that the Torah™ could be explained in 49 ways
impure and 49 ways pure, the numerical value of”* Y3 1. And so it says™: the

commands of the Eternal are pure sayings; molten silver in an earthenware

crucible, refined sevenfold. And it says”, the straightforward love You.

21 79n “to cut” in this connection is a
translation of Latin decidere (literally “to
cut off; settle, decide.) There is no reason
why R. Yannai could not have acted as a
Roman Judge, just like his contemporary R.
Jonathan  (cf. batra 3:4 and
Introduction to Tractate Nezigin.))  R.
Yannai counts it as an advantage that the
Torah is formulated as a set of potentially
ambiguous

Bava

principles rather than a
collection of court decisions which would
represent unchangeable precedents.

22 Qorban He'edah

reference to Ex. 12:1, where v. 2 continues:

takes this as a

This month is for you the beginning of
months; first it shall be for you of the year’s
months. The two clauses in the verse have
In the first part, God
designated the first month of the year of the

Exodus. In the second part, Moses and his

different status.

successors are commanded to determine
every year which month should be “first”.
The Torah does not give an algorithm to
determine which lunar month has to serve as

“Spring Month” (Ex. 13:4). Any calendar
system agreed to by Moses’s successors has
divine sanction.  (The current method,
concentrating on designating the seventh
month, from time to time yields rather
questionable results.)

23 This is the opposite of rigidity. The
understanding of Torah and with it the entire
code of behavior required by it is a function
of time.  While precedents should be
overthrown only for very weighty reasons,
no rule is invariable for all times.

24 That means, every precept in the Torah
can be explained as having 49 different
negative and 49 different positive aspects.

25 Cant. 2:4: “His banner over me is
love.” The numerical value is 6+4+3+30+6
=49,

26  Ps. 12:7. “Sevenfold” is interpreted as
7' =49.

27 Cant. 1:4. Since 0w is a plural, it
indicates that the Torah has a plurality of
straightforward interpretations.
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T2 PMNN MYD) 3T .NAIND P2 TNY P2 PPINN IDIDY 2T =3 MWD (fol. 21d)
N2IND PPN PN
Mishnah 3: Civil suits can be retried”® both for credit and for debit.

Criminal suits can be retried for acquittal®® but not for conviction.

28  As explained in 3:10-13, civil suitscan 29  Appeals and retrials are possible only
be re-opened if new documents or new after conviction but never after acquittal.
witnesses become available.

PT 2D XY N DI N2IND P2 TN P2 PIINN DN T 3 1Y (22a line 74)
AN RPN NN DX PYTY M0 TIDR MY NN YNIY .N2IN 10 NS N
P8 DX 9122 2100 YNOPN N TINDR MM NDYORY YNIY DY 17 IREM 290 PT
ND DD 3709 N POY 02T N VY PITINND 9 W TIgR P13 PIY YT
NI PP MY NPT N NN N
Halakhah 3: “Civil suits can be retried both for credit and for debit,” etc.
“If he left the court being acquitted, and they found reasons for conviction,
could I understand that one returned him? The verse says’', do not slay the
acquitted. If he left the court being convicted, and they found reasons for
acquittal, could I understand that one should not return him? The verse’' says,
but do not slay the innocent. 1 could think that if he is acquitted in your court,
he is acquitted in My court; the verse’' says, I shall not acquit the wicked.
Rebbi Isaac said, Rebbi Yose told me: There is no difference; if the
acquittal was in error’’, one retries him.

30 Babli 33b, Mekhilta dR. Ismael 32 For example, if the clerk of court made
Mispatim 20 (p.327-328), dR. Simeon ben  an error in tallying the votes. The Babli,

lohai 23:7; shortened Sifry Deut. 144. 33b, holds that a retrial is possible if an
31 Ex. 23:7. acquittal was in clear violation of a biblical
verse.

PRI TIDY PTRZN 530 NIYS) DT .N2IN 1T PTH2N D30 NIINY T 9 7w (fol. 22a)
N3N PT1R2H Y50
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Mishnah 4: In civil suits, anybody” may argue for credit or debit. In
criminal suits, anybody may argue for acquittal but not everybody may argue
for conviction™.

33 Every judge. 34  As explained in Mishnah 5.

NP7 MIP NYD 1 7 DD NAIN MDY PTHZN DN NN OPT 4 129N (22b line 4)

VDI IPTY D M NN NI DION

Halakhah 4: “In civil suits, anybody may argue for credit or debit,” etc.
Rebbi Immi asked before Rebbi Johanan:

adulteress™? He told him, your patch came off™.

Even an adulterer and an

35 It is obvious that this Halakhah does If the Halakhah belongs to Mishnah 5,

not refer to Mishnah 4. From the parallel in
the Babli, 33b, where R. Hiyya bar Abba
asked and received an insulting answer, one
might refer to the preceding statement in
Halakhah 3, whether adulterers who were
acquitted after the adultery was proven may
be retried. This interpretation requires one
to adopt the Babli’s explanation of R.
Yose’s statement.

the question might be whether a judge who
argued for acquittal in the case of an
adulterer may argue for conviction in the
following trial of the adulteress. Halakhah 9
and Tosephta 7:2 prescribe that adulterer
and adulteress have to be tried separately on
different days.

36 The question is stupid; it is as if you
had a hole in your pants.

SPT) DY THZH N2IN TRZHNT NIIN THON DT TADHD NN 2T ) MY (fol. 22a)
123N THIPY MNZ DIDY IPK TIDY THDND DA TNDT THDN NIIN THIND NIY)

Mishnah 5: In civil suits, one who argued for credit may argue for debit

and one who argued for debit may argue for credit; but in criminal suits one

who argued for conviction may argue for acquittal but one who argued for
acquittal is barred from arguing for conviction.

PIPINR A NIY TP NN 02T D1 TDT THZND NIDY OPT D N9V (22b line 6)

717 .NT2 NI YN NWNA PIDIND PN DX DIN 2NN NHNY NI NN NV v

AT YN PIPINK 1N DN PN 12D

Halakhah 5: “In civil suits, one who argued for credit,” etc. Rebbi said,

if they only miss saying, Mr. X, you are acquitted, or you are convicted; it



HALAKHAH 6 155

does not apply to the discussion”’. Rebbi Yose ben Hanina said, it also applies

to the discussion®,

37 A judge who argued for acquittal
during the discussion is barred from voting
for conviction during the final vote but a
judge originally arguing for acquittal may
change his mind during the discussion and
later argue for conviction. In the Babli, 34b,

Rav reads the Mishnah as implying that
during the discussion, a person arguing for
acquittal cannot then argue for conviction
but the next day he may vote for conviction.
38 A originally
acquittal cannot later argue for conviction.

judge arguing  for

DP2 PRI 0P PIT MY 2T NP2 PRI 0P PIT NDINN 3T 7w (fol. 22a)

Mishnah 6: Civil suits are tried during the day and may be decided in the
night but criminal suits are tried during the day and decided during daytime.
P TONY NYD22 DYDTTINIVIYY 930 91D OB PIT NININY 2T A N5YN (22b line 9)
DT OPTY NP3 NTIIWY DRY RN P .PNY 27 12 DNMY 27 M I2YY)

DPANND N D92 HYDTNN AW MY TIoR

Halakhah 6: “Civil suits are tried during the day,” etc. From where this?

They judged the people at all times®.

But this is a verse about what

happened®’! Rav Samuel"' ben Rav Isaac said: so is the baraita: If they erred
and judged in the night, their judgment stands, as the verse said: they shall
Judge the people at all times®. He®" said, that is a statement*’.

39 Ex. 18:26.

40 Information about what Moses had
people do in the desert is quite different
from prescription of future organization of
courts. The context makes it clear that
courts organized on Jethro’s suggestion only
handled civil suits between a man and his
neighbor.

41  The name must be either Rebbi Samuel
bar Rav Isaac or Rav Nahman bar Rav
Isaac; cf. Bava gamma 9:1, Note 12.

42 Ex. 18:22, the prescription of future
organization. The Babli, 34b, disagrees and
permits only finishing a trial which started
during daytime.

43 The person who had
objection in the first place. In Bava gamma
9:1 (Note 16) the expression is used by Rav
Nahman bar Jacob.

raised the

44 A true statement. Tosaphot Yebamot
104a s. v. m feel forced to emend the text.

This is unnecessary.
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12 PIH NI MPTY N2INY 12 MY P2 OPL 12 PR NDINK 1T 3 Mwn (fol. 22a)
270 D 29Y1 N2 NIY 2 ND PIT PR 7090 .N2INY wINXPY 011 Moy DP2
Mishnah 7: Civil suits are decided on the same day, whether for credit or
debit. But criminal suits are decided the same day for acquittal, the next day*
for conviction. Therefore one does not judge on Sabbath eve or holiday eve®.

45 If there be a majority for conviction, 46 Neither judgment can be rendered nor

one puts off the final vote for reasons for  the judgment executed on a Sabbath or

acquittal might be found in the meantime. holiday. The possibility of a trial taking

longer than one day is not contemplated.

NDY IOV ND TR PN TYD N 9 0P 13 PN NN T % 199N (22b line 13)
11230 NDY TIOY ND TRZ) NN GNY PIY DD ¥ MY TYY 32 3In
INYY TN NG DTRY DHRY N WOPY W mng waya My NS N nio Tnpn
1) K9V 12T ¥DO DRTIN

Halakhah 7:
stated”’: A witness may not argue either for acquittal or conviction”. From
where this? A witness shall not argue about anybody on trial for his life®.
And from where that he himself may not argue either for acquittal or

“Civil suits are decided on the same day,” etc. It was

conviction? The verse says, one shall not argue about anybody on trial for
his life*’. Rebbi Simeon ben Lagish said, sometimes a person sees himself set
up by perjured witnesses and he speaks much lest he be put to death’'.

47 A similar baraita is quoted in the
Babli, 33b, where, however, a dissent is
noted.

48 In the formulation of the Babli: A
witness cannot turn judge.

49  Num. 35:30. In the Babli, R. Yose ben
Jehudah reads the verse only as prohibiting
a witness from arguing for conviction.

50  This is not a verse. Num. 35:30 reads:

A single witness may not argue . . . This is

split into two sentences: A witness may not,
a single person may not.

51  While in the Babli, 34a, R. Simeon ben
Laqish is quoted as sustaining the opinion
that the accused may not testify for himself
since he is party to the proceedings, here it
seems clear that he gives the accused the
right to point out to the judges the fact that
he is accused because of perjured (or
otherwise tainted) testimony.

D MY P2IND 092 N PINISY 12 (22b line 17)
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NIDIDND NTD) .NAY 272 NHINY OT PTY NON ANIN 127 DY NN 237 TN 11

YT ININD T ND NI T 20 D 22 N9 NIY 292 XD PIT PN 797 NPDD

WD N NIY 2R NMY) OPT PIT PN NIY 23 TN OPT PIT 32 1PN 237 79M
NYYNY 8D NP2

A

S9N MY W RO DAN A | PIT PN 3 N AD [ NTM OANINAR D[N NN 2D [NN 1
NN 2Ty a5 [ nwynd 4

N 12 PN I DN .NAY ONYIND YT NIYD 10T NI NIY 273 ININ NI

DN ) .1N2¥2 X107 N2V IDT 0P NIYI ININ DI Y2 Wph ¥ YpRvn 17

NIY TP NDPR SHITD DYN MY AN NNIT MIN NN NIY NNITY NTiaY

120 OND 2T DY ND 2T AN INIT MY NPT NDRY PT PR ANIN ANIT NTIAYNY

PN PIP MM DPTIYINDD IND ) NDYD OND NIW PIT M NPY PYT N7

G 73TH M PT TP V0P D DPMAYIN Y33 0PNYTY VYN NN 0P NP
DATH 2N PT I WD

From where that one needs two consecutive days**?

“Rebbi Hizqiah, Rebbi Aha, said in the name of Rebbi Abbahu: It is
forbidden to judge money matters on Friday. Does not a Mishnah object:
“Therefore one does not judge [criminal matters] on Sabbath eve or holiday
eve”? Hence, one judges money matters! Also, Rebbi Hiyya stated thus:
One judges money matters on Friday but not criminal matters. One is for
practice, the other for action’.

Could one not judge him on Fridays, pass sentence on the Sabbath, and
execute him after the Sabbath? If you say so, it turns out that his judgment is
delayed™. Rebbi Simeon ben Lagish asked, could he not be judged on the
Sabbath, have his sentence passed on the Sabbath, and be executed on the
Sabbath? Temple service, which supersedes Sabbath prohibitions™, is pushed
aside by obligatory executions, since it is said, from My altar take him to be
executed’. Therefore the Sabbath, which is pushed aside by Temple service,
logically should be pushed aside by obligatory executions’.

Rebbi La in the name of Rebbi Yannai: This*® implies that courts may not
sit on the Sabbath; what is the reason? It is said here, in all your dwellings™,
and it is said there, these shall be for you legal procedures for your
generations in all your dwellingséo. Since there the verse refers to courts, so
also here the verse refers to courts.
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52 Since the Mishnah requires sentence to
be passed on the day immediately following,
there should be some biblical justification.
The continuation of the argument shows that
a reference is missing which would imply
that justice delayed is justice denied.

53 The same text is found in Ketubor 1:1
(Notes 43-46,5) and Besah 5:2 (64 1. 59, 2).
53a “Practice” means “code of practice”,
“action” means actual procedure.  The
parallel sources read: “one is for practice,
the other for words of Torah”, meaning that
in theory one may judge but in practice one
does not.

54 This argument really implies that
capital crimes be tried only by the Supreme
Court whose decrees are final.

55 The Sabbath Temple service, as
28:10,
slaughtering and burning. For any other
purpose, these are deadly sins and capital
crimes if done on the Sabbath.

prescribed in  Num. requires

56  Ex.21:14. The verse is read, not as a
denial of asylum for any murderer, but as a
commandment to immediately execute a

Cohen even if he was officiating when
convicted of murder. (The non-Cohen
would commit a deadly sin by touching the
altar.)

57 The argument deserves no refutation
since the relation “stronger than” underlying
an argument de minore ad majus is not
transitive (a stronger than b, b stronger than
¢ does not imply a stronger than c. Babli
Sabbat 132b; cf. H. Guggenheimer, Logical
Problems in  Jewish  Tradition, in:
Confrontations with Judaism, London 1967,
pp. 182-183.) The Babli, 35b, disproves the
argument at length.

58 Mishnah 6.

59  Ex. 35:3, the prohibition to start a fire
on the Sabbath.

60  Num. 35:29, the law of homicide and
murder. The argument (Babli 35b) goes as
follows. Some capital crimes are punished
by burning. Ex. 35:3, which has been
shown to be applicable to court proceedings,
forbids executing a convicted criminal who
has to be burned.
punishment can be executed on the Sabbath.

Therefore no capital

PONIN NI DT 53130 10 PLNNN NINPVD NNV MDY 1T N MWYN (fol. 22a)
DM DI NIN TY) 1T PT PPYD 90 PN NN MT PT2 PPYd Y90 780 10

MPNDY PROWRN DI

Mishnah 8: In cases of money matters, purity, and impurity, one starts

with the greatest®. In criminal cases, one starts from the side®. Everybody is
qualified to judge money matters but not everybody is qualified to judge

crimina] matters, but only Cohanim, Levites and Israel whose daughters may

marry into the priesthood®.
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61 The most respected among the judges  junior members of the court be influenced
by the authoritative voice.

None of whose known ancestors are

is requested to give his opinion first.
62 In criminal cases, the most respected 63

judge has to give his opinion last, lest the  bastards or desecrated priests.

DYOY MYNTND NN AT D1 NINDVDY NNV NN T N NIN (22b line 31)
2TOY MYDTND NN NPIN 12001 937 270 OTIP NIN 270 DR MYN NDY .22 17
D NN MYNTND NN 2727 NN NON 1Y OTIP MYN NHY 2N 27
ONY9 177

Halakhah 8: “In cases of money matters, purity, and impurity,” etc.

[, Tt is written against the greatest®,

Rebbi says, do not argue about a quarre
that one does not argue after the greatest, only prior to the greatest. Rebbi
Yose ben Hanina said, do not argue about a quarrel. 1t is written before the
greatest, that one does not argue prior to the greatest, only after the greatest™.

Rav said, do not argue, even after a hundred®’, the words of Rebbi Phineas®.

64  Ex.23:2. 67
65 The word is written defective. The

He denies that the verse has any
relevance for judicial procedures; he reads it

masoretic text follows the Talmudim in this
(Babli 36a). It is difficult to decide whether
the pronunciation of * the greatest” was 17
ora.

66 Depending on how one understands
the word Dy, one comes to opposite
conclusions. R. Yose ben Hanina denies
that there be a difference in procedures

between civil and criminal cases.

as an injunction not to change one’s mind
even in the face of a hundred opposing
opinions unless one is convinced that his
earlier opinion was incorrect.

68 No Tanna “R. Phineas” is known, nor
any such Amora in the first generation.
Either the name has to be deleted or the
reference is to R. Phineas ben Yair.

WPT N TN WP W PO 027 THPITMN JIDD 227 DY MPYN 237 (22b line 35)
WPT PR MTIND NP JIPPTI MPT MT IND JPPTI PPT PN DN TN P T
20N MATINY TN MATINT 1200 MNN AT WINN OPPN D 3PP TI

Rebbi Hilgiah in the name of Rebbi Simon: Rebbi Johanan and Rebbi
Simeon ben Lagish disagreed”. One said, our procedures are like their
procedures, and one said, our procedures are not like their procedures™. He
who said, our procedures are like their procedures, is understandable. He wo

said, our procedures are not like their procedures, how does he understand
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Jehudah said"', Memukhan said”'? They agreed with what Jehudah said, they

agreed with what Memukhan said”.

69 A more complete list of names is in the
parallel, Midrash Esther ad 1:13.

70  Whether in Gentile
presiding judge also votes last in criminal

courts the

proceedings.

71 When the brothers discussed what to
do with Joseph, Jehudah volunteered his
plan not to kill Joseph (Gen. 37:26) even
though he was the fourth of the brothers (but
the oldest, Reuben, was absent.) Since this

happened before the revelation of Sinai, one
has to assume that the brothers followed
general Noahide rules.

72 Esth. 1:13. In the trial of Washti, the
last named of the Persian grandees gave his
opinion first.

73  Since in both cases no other opinions
are recorded, we do not know in which order
they spoke.
agreed to in the end is mentioned.

Only the opinion which was

NN 2T ORIP R0 ONMY NID TN YD NIYD) DT PONNNY PRI (22b line 39)
DY D299 72 NN 37 723 DY PT2 3290 72 NN 1270 YN | 17N PN TT N
TXD D PNDN NNIYN 5093 N MyYin 17

"From where that in criminal trials the voting starts from the side?
Samuel the Elder stated before Rebbi Aha: David told his men, each gird his

sword”, and after this”, they were sitting in judgment about Nabal.

Rebbi Thema bar Pappaias in the name of Rav Hoshaia:

Also when

disqualifying families”” one starts from the side.

74  This is quoted in Halakhah 2:3 (Note

98).
75 18.25:13.
76 When everybody had given his

opinion that Nabal should be killed, David
girded his sword in assent.

77 A determination that daughters of a
certain family cannot be married either by

born Jews since they are descended from a
bastard,
descended from a desecrated priest or a

or by priests since they are
woman desecrated by a priest. All
restrictions of criminal cases apply here, in
the only cases heard by Amoraic courts in

Palestine under the rules of criminal trials.

NN? 027 PPN ADON ININ DTN 02T JINND PT WY PPYD 550 (22b line 42)

“Anybody is qualified to judge money matters.”

AV PRITRTR PR IDN
Rebbi Jehudah says,

even bastards’. Rebbi Jehudah says, one does not investigate about libation

wine”’,
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78 In the Babli, 36b, this is a statement of
Rav Jehudah.

79 Wine used
ceremony.

in a pagan libation
The statement is out of place
here; it is included as one of R. Jehudah’s
lenient rulings.

The rules of Gentile wine are the main

topic of Tractate “Avodah zarah. Wine used

invocation at a pagan dinner, is forbidden
biblically for all usufruct. All other Gentile
wine is only forbidden rabbinically. Since
the wine is forbidden anyhow, R. Jehudah
states that one does not have to investigate
whether the rigid biblical rules apply to a
given wine; one follows the rabbinic rules
unless it be known that the wine is biblically

in a pagan ceremony, even only an forbidden.

M9ID N MY NN MY PRI MY 17D NPVY 175 O¥ND NID PITMD 0 NN (fol. 22a)
NN 372NN 12T PIVY 12T P SN0 TN P12 THN 1790 PRI PN
P2V 2T AN WDYDN PRV 2T AMD THNY PAPDN 2T AN THR D) NYIY MIN
IAPON I
Mishnah 9: The Synhedrion was like a semicircular threshing floor*, so
that they could see one another. Two court reporters were standing before
them, one to the right and one to the left, and they wrote down the arguments
of those who argued for acquittal and those who argued for conviction. Rebbi
Jehudah says, there were three. One wrote the arguments for conviction, one
wrote the arguments for acquittal, and one wrote the arguments for acquittal
and for conviction.

80 Not to mention the objectionable word
“amphitheater”. It is not clear whether this
applies only to the original Synhedrion, the

to the Academy of Jabneh, constituted by
Rabban Johanan ben Zakkai after the
destruction of Jerusalem, but probably not to
High Priest’s council, or to any court
empowered to try capital cases. It did apply

any of its successor academies.

TIPAN VYN NPN N7 DN D10 NPNY 1IN O¥ND NN PITMO 0 13D (22b line 44)
2720 NP 227 DY NIAN AT IIWYHY IDTI NYN NRN AN YN NAN N 1DIZ 972
APNOITOM YYD APID WY PR DRI N9 YTy NN OPT »IY DNITA
WT VTP W2 D93 10 N NIV RO DD RIMININ MR PPT O WY
YNV NN NYY) DMVY 120 TN G .JINT 727 DY NN 037 NiY9) OPT NDY NN
MK NPIN 12 00D 07 WY T AU MY »TI NOY NG T2 WD Niyy
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MPT RNY PIT PR TON DD NN OPT NY PIT NIPIININ NN POT O NIy Non
JIONIN NI ADON AN 37 N TON DT NIYD)
Halakhah 9: “The Synhedrion was like a semicircular threshing floor,”
etc. It is written: Do not bend your destitute’s proceeding in his trial®'. In his
trial you do not bend; you may bend in the ox’s trial”>. Rebbi Abbahu in the
name of Rebbi Johanan: But only in those rules which are different for civil
and criminal suits. How many are these? We have stated nine*’; Rebbi Hiyya
stated eleven. Which rules are the last two? The castrate and one who never
had children* is qualified to judge civil suits but not criminal suits. Rebbi
Abbahu in the name of Rebbi Johanan: Also one who is less than twenty years
of age or who does not have two pubic hairs® is qualified to judge civil suits
but not criminal suits. Rebbi Yose ben Hanina said thirteen. Which rules are
the last two? One judges two civil suits on one day but one does not try two
criminal suits on one day. Rebbi Abin said, even adulterer and adulteress®.

81 Ex. 23:6. The protection accorded old to remember the trouble they had in

defendants in criminal trials cannot be made
dependent on the defendant’s status.

82  While the ox who killed a human is on
trial for its life, the rules are those of civil
suits since the ox represents its owner’s
money.

83 In Mishnaiot 1-7. The Babli, 36b,
points out that there is another difference
stated in Mishnah 8, but the exclusion of
bastards is implicit already in the choice of
23 judges since these judges must in theory
be qualified to serve in Moses’s council.

84  The Babli, 36b, also excludes men too

raising their children, who also would be
inclined to cruelty.

85  Although he is past age 20 he still is
infantile; cf. Yebamot 10:17 Notes 221-227.
86  Where the proof of guilt of one person
In the Babli,
46a, Rav Hisda restricts this to the case

equally applies to the other.
where the statutory punishments are
different, such as adultery with a Cohen’s
daughter, where the adulterer is strangled
but the adulteress burned. There is no
reason to transfer this statement to the

Yerushalmi. Cf. Note 35.

TN PR TONY THN921 1199 PIYD DN YPNYR DY NiNY WY » mwn (fol. 22a)
Y2 TONY MIYNDY 1D N2 MWD 0 TN IUNID 1D PINID TINDD 1N nipn
N N2V IPYWOYL NN PDYID 0P 10 TON TV 1P PN D 1D X2 Wown

DN NINY DIPNA AW NIN JIUNT DY 10ipna avD
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Mishnah 10: Three rows of students of the Sages® were sitting before
them; each one of them knew his place®. If they needed to ordain,” they
ordained one from the first row. One of the second row came to sit in the
first, and one of the third came to sit in the second”. They chose a person
from the general public and placed him in the third row; he did not sit in the
place of the one promoted but in the place befitting him”".

87 Each criminal court was supposed to 90 Not that he came by himself but was

function as a law school. promoted by the court according to his
88 Determined by their standing in standing.

examinations. 91 By the result of the entrance
89  Ifthere was a vacancy on the bench. examination.

QNP 727 DY ND? 12 X227 D1 ONIN PRYNYY NINY USY 2 NOYN (22b line 54)
NP NOW VAN NI NIPINN 27 A DN NTY 1207 N NTY IND I0N)
TINDZ 10N APINT NPWY 2 N9) DOYIWD ¥R ND DTN NODND .DPYIWD UNT ND)
NYIUNIY PINID
Halakhah 10: “Three rows of students of the Sages,” etc. Rebbi Abba
(bar) [Rebbi]” Yasa in the name of Rebbi Johanan: It says here congregation,
and it says there congregation.
Rav brought it from a Mishnah; the Mishnah says “be a tail of lions and

not a head of jackals. ™ The parable says, be a head of jackals but not a tail

of lions. But we have stated: “If they needed to ordain, they ordained one

from the first row.”*”

92 This is a quote from Halakhah 1:6, members of the court is hinted at by the
Note 338. One has to read with the text  quote of its first sentence.

there, R. Abba, R. Yasa, rather than 93  Avot 4:15.

introduce an otherwise unknown R. Abba 94  The Mishnah does not require that the
bar Yasa. In the opinion of the Babli, the  occupant of the first seat of the first row be
law school had room for 3 times 23 students.  ordained; it could be anyone from the first
It seems that the Yerushalmi agrees; row. Therefore, the last seat in the first row
therefore the derivation of the number 23 of s better than the top seat in the second row.

NRY YPDY PPN NN PDNIN P NI YTY DY POYND T¥D N Mwn (fol. 22a)
PYTY DN ON NRY N DRYNY 1AN) DTN 290 TY 290 TY NYINYM THND INNN
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T WY IPT NN T NOY PYTY NN NPPNI NYNTA DIIN PITIZ wiDY
0 TY 12 PAOR PRPYR 0T DT MY T 5D 1921 iy N DTN NdINY
DN DRYY PN ONT DTp, 13 MY VI TN YD PR3 WD Y NI
MDY PONONT NN IFT PNPYR OTY 0T PORONT NN PON DT MV N NPT
DN SV DY) DY TP 0T
Mishnah 11: How does one instill fear in witnesses in criminal cases”?
One brings them in and instills fear in them. Maybe you would testify by a
guess, or by a rumor, or from the mouth of a witness, or you heard it from a
trustworthy source™, or maybe you do not know that we shall examine you by
cross-examination and interrogation'. You should know that criminal trials
are not like civil trials. In civil trials a person” pays money and is forgiven.
In criminal trials, his blood and the blood of all his descendants hang in the
balance, to the end of all generations. So we find when Cain slew his brother,
it is said: The sounds of your brother’s bloods cry to me from the earth™. 1t
does not say your brother’s blood but your brother’s bloods, his blood and
that of his descendants. Another explanation™: Your brother’s bloods, the
blood was splashed on trees and stones.

95 A criminal trial is one where the inadmissible.

punishment is either death or flogging. 97 On whose incorrect testimony another
Flogging is potentially life-threatening. A  person was found owing money.

crime for which the punishment is a fine is 98 Gen. 4:10; cf. Gen. rabba 22(21).

tried as civil infraction under the rules of 99  This is a possible correct interpretation
civil suits. of the verse, not to be used as sermon in
96  This still is hearsay evidence which is court. Cf. Gen. rabba 22(22).

PINN GTV IMDINTY NN ND S TOIND TPD 91 PR TYD N 12D (22b line 58)
PO NEP ANONT NI NDRYM VNN VDY) NN NAPNY D) AT PO
022) NN NN ATIOIPRY N7 DX MR MW .NY 13 TWRY 37 M .DT NIYILN
MM NN 12O DT VI DY RYD NF) NI PINYN PION NDR) .NIPN2
AN TIND Y19 NIYND YTPD KIN ST MOR THT PNY NYYN NN DIN D MY
) YN WOINY TY DYN NNYY 900 N

Halakhah 11: “How does one instill fear,” etc. What is meant by a
guess? '"“Do not say, we saw him with a sword in his hand running after
another person. He entered a ruined building after him; we entered after him
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and found him slain. We saw him coming out and his sword was dripping
blood'". Simeon ben Shetah'” said: May I not see consolation'” if I did not
see one running after another person into a ruined building. I entered after
him and found him slain while the other left with his sword dripping blood. I
said to him, may I not see consolation if you did not kill him. But what can I
do since your blood is not delivered into my hands. But He Who knows
thoughts may collect from that person. He did not manage to leave before a
snake bit him and he died.

100 Babli 37b, Tosephta 8:3. 102 The head of the Synhedrion under his

101 A death sentence can never be sister Queen Salome (Shalomsion).

pronounced on circumstantial evidence. 103 1. e, may I not have part in the Future
Life if . . .

PIYN NN W) TANNDDIY 1YY DIV PR DIND NI 729D 2> MW (fol. 22a)

290 NN DIy DO IDND PRY POYN NNX ¥9) DPPHNNDI .NID DY TINIDND Py

1270 DMIN PPRD I NIYY PAND D1T) NIN 1712N2 DTN MN Ny ,nPIaD 0Dy

.DNYa v niny"

Mishnah 12: Therefore man was created single in the world to teach that

for anybody who destroys a single life it is counted as if he destroyed an entire

world, and for anybody who preserves a single life it is counted as if he

preserved an entire world. And because of peace among men, that nobody

could say to another, my father was greater than your father. And that
sectarians'® could not say, there are a plurality of powers in Heaven.

104 In general, yn denotes a Jewish unique creation of man. If Jesus was simply
Christian. If Jesus was identical in nature  referring to himself as God’s son in the
with God, he could not have been created or ~ meaning of Deut. 11:1, he is no power in
born. If Jesus was similar in nature to God, =~ Heaven.

his creation would contradict the thesis of

NINGYRD N9N DI YT NI DTN 210 DIND NI 7199 2> 1291 (22b line 65)
T NTRNN TON AN I DY Y12 OX NN INIM P OI2T NOM 1D It NINDN N NHY
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MINN DMIN OPTXN N NIY NN 12T .19 NN NN DY DRY %2 P IPN R
DYy 03 DI T8

Halakhah 12: “Therefore man was created,” etc. '*Man was created
single in the world because of the families, lest they should attack one
another. Is that not argument de minore ad majus? Since now that they are
all descendants of one father they attack one another, if they had been
descendants of two not so much more? Another explanation: The just ones
should not say, we are the descendants of a just man, but you are the sons of

evildoers'®.”

105 Babli 38a, Tosephta 8:4. 106 There is no predestination, genetic or
otherwise.

YO DIRY NN TN YITRD D210 200 T20 DY NPT TR 3 MmN (fol. 22a)
VIV NN TQ YITRND D201 2910 oM P N PHRIT 12101 TNN ONING Myavn Np2
IR 2PN THNY TONDD 29D 120D NNTT TNN PRI VYN DTN DY DNiNg DTNDD
D7D N1 IV
Mishnah 13: And to proclaim the greatness of the King over kings of
kings, the Holy One, praise to Him. For a man coins many coins with one die;
they are one like the other. But the King over kings of kings, the Holy One,
praise to Him, stamps every man with the stamp of the first man, but no one is
like any other. Therefore, everybody is required to say, the world was created
for me.
TP 2D NIN N2 YITRN D200 2290 90 DY NPT TINDY 2 1991 (22b line 70)
37302 YT DR TN PR NIDDIND™ Y210 THN DNINBY D200 X270 TR NAT
NYND T2 X91P DTN N NDY .391879 NPY NN NN .ONIN ININD TINNN MNIY
DTN 12 NN I YITRD NPV 02T NYOY PN 11 DY MR 31N NTYY IR PN
AN PRY AT IO VWD 290 DTPY PIZHD 9N NYTINRD DI NYT) DI T
MY NPNN DIPW T2 NIY 12 NI DT ANPIND NNT N7 XDYN IN NOPD
PRV NTWPD PRINYD NTWD NYY Tonp DYn  minxa X1 12 NN 137
2 I0NY 1IN DPIVD MY MY NN PN YITRD NY AP NI MDD T2 . PRTIND
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NROR ANIV NNIY TPYNIZ ) NYIY DN NYIY dTIMY NA¥N M XINTTO) 1PN
N DTN MY .7 P2 NN 0PIV 1NN U NN DM DN AP

Halakhah 13: “And to proclaim the greatness of the King over kings of
kings, the Holy One, praise to Him,” etc. '*To proclaim the greatness of the
King over kings of kings Who from one die coins all seals and no one is like
the other, as it is said: The seal turns around like clay'”’. Why did He change
their looks'”? That no man should jump and go to another’s wife or another’s
field. It was stated in the name of Rebbi Meir: Three things did the Holy
One, praise to Him, diversify in humans: looks of the face, understanding,
and voice. Looks and understanding because of the robbers, voice because of
forbidden women. Rebbi Isaac said, even a fig tree or a wheat plant is not
identical to any other. Man was created Sabbath Eve so from the start he
should enter with a commandment'”. Another explanation: Why was he
created last? A parable of a king who made a banquet. After he had ordered
the meal, he invited the guests. ''’So wisdom built her house, that is the Holy
One, praise to Him, Who created the world in wisdom, as it is said, the

Eternal in wisdom based the earth'"

, etc. She quarried its seven pillars, these
are the seven days of creation. She slaughtered her slaughtering, mixed her
wine, these are seas and rivers and all the needs of the world. Any silly one

shall come here, that is Adam and Eve.

106 Babli 38a, Tosephta 8:5,6,9. 109 To celebrate the Sabbath.
107 Job 38:15; cf. Kilaim 9:4 Note 78. 110 Prov.9:1,2.4.
108 Greek mpdowmog. 111 Prov.3:19.

NN N CTY NIDY VN 29 NI NN NIED) DY 10 1IINT NRYY AP 19w (fol. 22a)

37 DOYYT TAND MIN) 127 NODY MY DY DT 2307 1Y NN INNN XY M YD

N

Mishnah 14: Maybe you will say, why should we go to all this trouble?

112

There already is written: If he is a witness, or saw, or knew', etc. Maybe you

will say, why should we be guilty of this man’s blood? There already is

written: In destruction of evildoers is clamor'".
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112 Lev. 5:1. As usual, the implication is
from the part of the verse which is not
quoted: If he do not tell, he has to bear his

sin.
113 Prov. 11:10.

NN NINNI NN MNP DND 91D NE9Y NP NN NN KY “ 199N (22¢ line 8)
APN DYYID NP0 NY JTaDY S oD »9Y TINGD IPIN NN N PPN

Halakhah 14:

DipRN 299 NNRY

“Maybe you will say, why should we go to all this

trouble,” etc. It is written: The clamor erupted in the camp'"’. What is “the

clamor”? Quiet'"”

forces''®

Omnipresent.

114 K. 22:36.

115 According to N. Briill, Jahrbuch fiir
Judische Geschichte und Literatur 1, p. 134,
this is Greek eiprivn “peace, quiet”. Cf. also
Pesiqta dR. Cahana 20 (ed. S. Buber p.
141a Note 10, as explanation of the verbal
form >, /s. 54:1). The death of the evil
king Ahab (v. 35) brought
everybody.

quiet to

forever,

. And so it says, when they went in front of the armed
, to teach that even the downfall of the evildoers is no joy before the

116 2Chr. 20:21. The argument is from the
part of the verse which is not quoted. When
the Levites went before the army against the
Moabites and Edomites, they sang: give
praise to the Eternal, for His Grace is
intentionally ~ changing  the
traditional text (Ps. 118:1,136:1), give
praise to the Eternal for He is good, for His

Grace is forever.





