Chapter 3

PovrLiticaL OFFENDERS VS. COMMON CRIMINALS
Challenging the Distinction

CZ0

In their daily practice of trying and sentencing offenders, state prosecutors and
judges in the German Empire could draw on precedents compiled in manuals
made for precisely that purpose. And, of course, the books contained sample
verdicts that entailed the punishment of disenfranchisement. A case tried in
Kassel in 1899 is representative of the kind of cases described in the books.
A trial by jury, the case involved Johann Grofi, a plumber from Wabern, and
Wilhelm Schmidt, an engraver from Bebra. The jury found both men guilty of
counterfeiting, and the judge sentenced Grofd and Schmidt to five and three years
in the penitentiary, respectively. He also sentenced both men to deprivation of
their civil privileges for five years and ordered them to pay all the legal costs. The
manual instructed that it was important to give reasons for such a verdict and to
explain, for example, why one received a harsher sentence than the other. The rea-
son in this case was that Grof§ had orchestrated the criminal scheme. Judges also
had to justify the convicts’ disenfranchisement. In accordance with §32 of the
Reich Penal Code, they did so by explicitly mentioning that the culprit showed
a “dishonorable disposition” in his actions.! As argued in previous chapters, “the
dishonorable disposition” was the crucial concept justifying the existence of the
punishment of disenfranchisement. By pronouncing the judgment, the judge
transformed the accused into a dishonorable felon.

Disenfranchisement was thus not only a tool for excluding criminals from
participation in society; disenfranchising someone was a performative act of
transforming a citizen into a dishonored felon. Arguably, however, counterfeit-
ing was one of the least controversial crimes associated with a “dishonorable
disposition,” which is presumably why this case was chosen for the instruction
manual. Furthermore, it was not necessary for the judge to elaborate further on

Notes from this chapter begin on page 117.
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the verdict, which demonstrated the dishonorable disposition of the accused by
definition. In the German Empire, however, there were many criminal cases that
were much more controversial than this one and the application of the notion of
the “dishonorable disposition” was contested in such cases. Frequently, these were
cases in which political ideology played a major role. Controversy often erupted
when a court ruling turned a politician into a disgraced criminal.

The punishment of disenfranchisement had an “apolitical” claim, meaning
that it was only supposed to be imposed only if the act reflected the offender’s
“dishonorable disposition.” It was not supposed to be used to silence political
opponents out of partisan interest—something the German political scientist
Otto Kirchheimer later defined as “political justice.” Precisely because this pun-
ishment was allegedly apolitical, however, it sparked a great deal of controversy
whenever seemingly “political offenders” were sentenced with disenfranchisement
for having a “dishonorable disposition.” In criminal procedures of the German
Empire, the concept of a “dishonorable disposition” thus crucially helped to draw
the line between “political offenses” and morally condemnable, criminal behavior.

The function of disenfranchisement—to demarcate the line between politi-
cal offenses and condemnable criminal conduct—is central to this chapter. As
anthropologists Jean and John Comaroff expounded, “sovereign power” resides
“in the capacity to authorize and enforce” the distinction between political and
non-political crime.? This chapter therefore outlines the extent of sovereign power
in the German Empire by looking at instances in which the authorities tried to
redefine certain “political” offenses as “common criminal activity.” The chapter
also scrutinizes the instances in which a mutually accepted consensus on the dis-
tinction between “common criminals” and “political offenders” limited the state’s
options for punishing political opponents. Whereas a consensus about “mutually
accepted rules of the game” regarding how to treat political prisoners “enabled
other societies to contain their political quarrels,” historian Alex Hall argues, the
German Empire lacked such a consensus, resulting in frequently harsh sentences
against them, particularly if they advocated socialist ideas. Nevertheless, this
chapter seeks to show that there was, in fact, a consensus in the German Empire
about criminal law and its relation to political offenders, with disenfranchisement
being a central component to this consensus.

Buc it is crucial to distinguish between two levels here. The first level is the
debate about the very idea that political offenders should be entitled to privileged
treatment. The second level concerns the question of which offenses should be
considered political. I argue that there was a delicate consensus on the first level,
whereas the second level was more problematic. It is, therefore, important not to
take the concept of political crime at face value. Thus, the chapter seeks to analyze
how judges and public prosecutors defined “political crimes” in their actual sen-
tencing practices, as well as seeking to determine the grounds they used to grant
some defendants consideration as political offenders while denying it to others.
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The 1890s was a crucial period: the Anti-Socialist Laws had recently been
repealed and the authorities repeatedly attempted to include political activists in
the category of “serious criminals.” These attempts sparked tremendous outcry as
they ran counter to the consensus that political offenders should be entitled to
privileged treatment. This consensus that political offenders should be punished
“mildly,” therefore, was an indispensable condition of many commentators’ crit-
icisms of the policy of the 1890s, which, in turn, helped to lend these disputes
their controversial air.> This chapter does not aim to dismiss the sometimes severe
criticisms of Imperial Germany’s legal system, including allegations of “class jus-
tice” and an often-proclaimed “crisis of trust” in the judiciary. But it does aim to
show that criticism did not mean there was no consensus.

A “Perjury Plague”?

It is clear from the crime statistics of the German Empire that disenfranchise-
ment was not usually imposed for offenses normally classified as political ones. In
fact, disenfranchised felons were sentenced for a variety of offenses: from perjury
to statutory rape, and from embezzlement to manslaughter.® Convictions for
nearly all offenses could prompt disenfranchisement if the judge decided that the
criminals had committed their crimes due to their “dishonorable dispositions.”
This was a major consequence of the judicial discretion introduced with the
Reich Penal Code. However, the legal and historical literature on criminal law
in the German Empire presents a broad consensus that disenfranchisement was
only to be imposed in cases of perjury.” Yet, in reality, only 2 to 5 percent of all
people sentenced with disenfranchisement were convicted of perjury. Of course,
this did not change the broad perception of perjury as a dishonorable crime;
60 to 80 percent of people found guilty of perjury annually were deprived of their
civil privileges, which meant that they were generally perceived to have acted out
of a dishonorable disposition.

According to the crime statistics, the largest percentage of disenfranchised fel-
ons were those sentenced for theft (most of them either recidivist thieves or those
convicted of “grand theft”).® As seen in figure 3.1, theft constantly dominated
statistics of felony disenfranchisement from 1882 to 1914. The numbers also
show interesting changes, including, for instance, that disenfranchisement was
increasingly imposed on people sentenced for sexual assault (especially against
minors). This was a direct result of the implementation of the so-called Lex
Heinze in 1892/1900, which defined sex offenses and other crimes against public
morality more rigorously and instituted harsher penalties for these crimes, par-
ticularly soliciting sex from a prostitute. More generally, this can be interpreted
as arising from criminal experts’ shifting their focus away from “malicious” indi-
viduals and toward “perverted” people, as well as a growing awareness that society
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Figure 3.1. Sentences of disenfranchisement divided by criminal offense, 1882-1914.
Source: Statistik des deutschen Reichs, 1882—1914. © Timon de Groot.

had a duty to protect children from sexual abuse.” In other words, the public
increasingly condemned these immoral crimes, and the legislature supported this
shifting perspective.

For perjury, however, the number of convictions does not necessarily reflect
citizens' judgment of its seriousness. In fact, perjury was an emotionally laden
subject in the German Empire.'” Traditionally, the oath one took (and still
takes) before testifying was meant to protect the judicial system against double-
crossing and dishonorable behavior, and while jurists were supposed to trust
that it deterred people from lying, in practice it often did not work. People still
committed perjury, a fact that contemporaries generally ascribed to diminishing
respect for the sanctity of the oath and the honor of the court. This implied
a decline in people’s moral credibility, which was frequently attributed to the
diminished piety of German society."! Perjury remained the paradigmatic offense
against public trust, so criminal experts saw it as clearly reflecting a dishonorable
disposition, and, almost by definition, regarded the perjurer as a malicious indi-
vidual intentionally trying to con the system. Consequently, they strongly cor-
related the number of perjury convictions with the “honor” and moral character
of the German citizenry.

Nevertheless, the total number of people convicted of perjury during the Ger-
man Empire actually declined, with only a little more than a thousand such con-
victions occurring in 1882. The rate steadily dropped to between five hundred
and six hundred between 1905 and 1913. These statistics potentially support the
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Figure 3.2. Annual number of perjury sentences, 1882-1914. Source: Statistik des
deutschen Reichs, 1882—1914. © Timon de Groot.

view that the German authorities lost interest in perjury. Paradoxically, though,
many people, including Ulm judge Gustav Pfizer writing in the Grenzboten in
1886, felt that a “perjury plague” was threatening the empire’s judicial system,
even though there were fewer convictions.'?

However, the statistical evidence was somewhat controversial. Although “dark
numbers” were not part of German criminal experts’ crime statistics (until 1908,
when Japanese/German mathematician Shigema Oba used the German equiva-
lent Dunkelziffer in his book, which influential statisticians like Georg von Mayr
then picked up), they had long been aware that statistical knowledge of crime
had its limitations."? Indeed, this awareness underlay a great deal of anxiety about
criminals passing as normal citizens and perjurers double-crossing the judicial
system.

The intellectual father of so-called Moralstatistik in Germany, Alexander von
Ottingen, had already pointed out these limitations in crime statistics in an
article he published in the first volume of the Zeitschrift fiir die gesamre Straf-
rechtswissenschaft in 1881. Ottingen argued that one should not focus too much
on the number of actual criminal convictions if one wanted to make claims
about the nation’s “public morality” (dffentliche Moral). Instead, he believed that
assessment of a nation’s moral development had to include the “great number of
illegal acts that are not prosecuted, that take up the energies of the entire people
but are never dealt with in court.”'* Similarly, Otto Mittelstidt (commenting on
Wilhelm Starke’s book Verbrechen und Verbrecher in Preuffen 1854—1878) pointed
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out that only a small portion of the “mass of criminal substance” was prosecuted
and urged criminal experts to be cautious when interpreting crime statistics:
“The statisticians, who despite this fact continue to work with these inconclusive,
arbitrary numbers, cannot be warned enough to use caution.”"

Experts also exhorted caution in relation to the official numbers. Alfred Kloss,
an influential state prosecutor from Halle who authored an official textbook for
his profession, found the official crime statistics for perjury unconvincing; he
presented his own alternative findings based on his experiences at the criminal
court in Halle in a 1904 lecture for the Saxon Prison Society. He believed that,
in a year, he had witnessed six cases of false testimony in which the perjurer had
been acquitted or not prosecuted. Based on the number of oaths annually sworn
in German criminal courts, he concluded that the real number of perjurious acts
that year was about 11,321—almost twenty times the number of convictions for
such acts.'® In other words, even though conviction rates were dropping rapidly,
the panic about perjury hardly subsided. Paradoxically, the publication of the
numbers actually heightened anxiety about perjury as people became more aware
of the large number of cases that went unpunished. Some even argued that the
more oaths people swore, the more people committed perjury.'”

The Public’s “Excitability about Crime”

Crime statistics were both a sign and a signifier in the public debate on the
magnitude and seriousness of crime in German society. Perjury statistics played
an important role in this debate because they could easily be manipulated to
discredit an entire group for its lack of moral credibility. Given the perceived
religious nature of the judicial oath, it could, for instance, be used to discredit
Christians of other denominations. Indeed, some people claimed that crime
statistics proved Catholics’ greater tendency to commit perjury, an allegation
often made in the context of the Kulturkampf'® Antisemitic sentiments also crept
into this discussion.” Jewish citizens were overrepresented in perjury statistics,
which antisemites exploited to argue that Jews were less trustworthy than others
on racial grounds. The influential author and active member in the Wander-
vogel movement, Heinrich Sohnrey, for instance, used these statistics to turn
the perjury discussion into an entirely Jewish problem.? Most commentators,
however, provided different explanations for these statistics, pointing out that
Jewish people usually practiced professions in which perjury and fraud were
more commonly encountered.” The Jewish organization Verein zur Abwehr des
Antisemitismus shared this view.??

In general, there was no indication in the crime statistics that one ethnic or
religious group was disenfranchised significantly more than others. An overview
by the statistical bureau of Prussia of criminality among different confessions in
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1911, for instance, indicated an overrepresentation of Jews within certain typical
“dishonorable” crimes, such as fraud and forgery, but a significant underrepresen-
tation in crimes such as theft and robbery.® In fact, statistician Rudolf Wasser-
mann argued that one would expect an even higher rate of crimes (what he called
soll-Kriminalitir) with a profit-seeking motive among Jewish Germans than the
current numbers (ist-Kriminalitit) showed, given the fact that Jews were more
represented in professions where these crimes were more common.

These discussions surrounding perjury and perjury convictions show that
the official publication of crime statistics reinforced anxiety about “unknown”
aspects of crime and punishment, and vice versa. The more statistics generated
knowledge about crime and prosecution, and the more this knowledge was pub-
lished and distributed via the national media, the more anxiety people had about
offenses going unpunished.” This cycle created a demand for more knowledge
about “actual” crime and was, in the words of the influential law professor Her-
man Seuffert, a result of the German public’s “excitability about crime.” In his
view, one testament to this growing nervousness was the rise in denunciations.?
In short, crime statistics did little to calm the panic around crime and criminals
passing as “normal” citizens. Instead, they often fueled these anxieties in unfore-
seen ways.

Consequently, when, according to the Reich crime statistics, the total number
of people sentenced with disenfranchisement dropped after the founding of the
German Empire, this prompted an anonymous public prosecutor from southern
Germany to express his dismay about the empire’s “mild” penal policy. Calling
for “more honor punishments!,” he complained in a letter to the Deutsche Tages-
zeitung in July 1914 (shortly before the outbreak of World War I) that this pun-
ishment had grown less significant after the Reich Penal Code was introduced.”
Indeed, there had been a steady decline in the imposition of disenfranchisement
in Germany since 1882.%% In 1882, the civil privileges of 20,507 individuals were
suspended, mostly for robbery convictions.” In 1900, the number was 14,029,
and it reached a low point in 1907, when 11,506 individuals lost their civil priv-
ileges. The number increased slightly after 1907 (12,552 in 1911), but it never
reached the same level as in 1882.%°

However, in this case, too, one must be suspicious of the conclusion, based
on a decline in convictions, that “honor punishment” had lost its significance.
Despite the drop, the rate of people sentenced with disenfranchisement stood
at 8.5 percent in 1882 and remained around or above 5 percent in the decades
thereafter (except during World War I).’! In fact, throughout the empire’s exis-
tence, disenfranchisement was imposed more frequently than the penitentiary.
Therefore, when compared to the total number of penitentiary sentences, it is
evident that disenfranchisement certainly had a prominent place in the penal
system of the German Empire.
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Figure 3.3. Annual number of disenfranchisement sentences compared to penitentiary
(Zuchthaus) sentences, 1882—1914. Source: Statistik des deutschen Reichs, 1882—1914.
© Timon de Groot.

This is peculiar since disenfranchisement and the penitentiary had long gone
hand in hand. In the Prussian Penal Code, disenfranchisement was still codified
as an automatic consequence of a penitentiary sentence (see chapter 2). The per-
manent suspension of civil privileges after a penitentiary sentence bolstered the
dishonorable nature of the latter. The Reich Penal Code, by contrast, stipulated
that the decision to deprive an offender of his civil privileges should be left to the
judge’s discretion. Thus, this penal code officially disconnected the two punish-
ments. The statistics suggest that judges frequently exercised their discretionary
powers because they often supplemented regular prison sentences with dishonor-
ing punishments. From this perspective, the anonymous public prosecutor seems
to have been misguided in concluding that fewer disenfranchisement sentences in
the crime statistics meant that the punishment was falling into disuse.

The anonymous public prosecutor, however, had a much larger concern.
Beyond the drop in disenfranchisement, he was worried that certain types of
offenders—especially procurers, sex offenders, and, most notably, political
offenders—were all too frequently coming off unscathed. He felc that this was
a clear sign of the German penal system’s “mild” treatment of such offenders
compared to how they had been treated the past. Yet the data did not really
support this claim since the rate of procurers and sex offenders being sentenced
increased. Even though the prosecutor was mistaken about certain facts, though,
the article confirms that people generally ascribed a moral function to the pun-
ishment of disenfranchisement: it should be used to punish those convicted of
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the most morally condemnable of crimes. This article was also remarkable in
that the anonymous prosecutor broke with a long-standing consensus about the
use of disenfranchisement by singling out political offenders for harsher punish-
ment—a position that was only very gradually beginning to take hold. In fact,
most legal scholars at that time conceived of disenfranchisement as “apolitical” by
its very nature: it was not to be used against political offenders but only against
those considered dangerous to the public whose actions had indicated that they
were somehow lacking in morality.

“Opinion as Such Is Not a Crime”

As mentioned, the crucial notion in disenfranchisement was that offenders so
sentenced presumably had a “dishonorable disposition.” But the legal literature
hardly ever explained exactly what this was. As a result, the only point of uni-
versal consensus was that political offenses should not suggest that the offenders
had such a “dishonorable disposition.” That is, a “dishonorable disposition” was
considered a politically neutral category; political crimes—despite being illegal
actions—were, thus, typical “non-dishonoring” offenses.

A famous trial often mentioned in this context was that of lése-majesté against
Johann Jacoby in 1842. After he had published his critical treatise Four Ques-
tions Answered by an East Prussian, he was found guilty and sentenced to two
years of fortress confinement—not penitentiary confinement—and his privileges
remained intact. The presiding judge defended his decision to sentence him to
fortress confinement with the following remarks:

Questions of politics, principles of the general welfare, debates on the utility or rep-
rehensibility of state institutions and constitutions . . . cannot be made into an object
of juridical decision. Such discussions belong to a domain from which the judiciary
is excluded and thus from which it must maintain its distance. . . . Opinion as such
is not a crime.*

At the time, the sentence was controversial; in fact, it led Friedrich Wilhelm IV
to be stricter with criminal judges.?® But in the subsequent decades, legal experts
commenting on political trials frequently cited it to argue that political offenders,
particularly people convicted of high treason, were supposed to be treated in a
more privileged manner than other offenders were.*

Legal scholars’ general attitude toward political offenders was not just based
on the case against Jacoby but was, in fact, derived from Immanuel Kant’s philos-
ophy of the nature of positive law and a distinction drawn between it and moral-
ity. Prussian legal philosopher and politician Julius Kirchmann prominently drew
upon this distinction:
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The distinction between the two is clear to all. Legal duties have a compulsory char-
acter, while such a compulsion cannot be brought to bear on moral duties, not even
when it concerns the most important and holy of things. Another distinction is that
the law does not consider one’s conscience or one’s inner motive to act. It only sees the
external action, whereas morality also encompasses the motive.*

Such arguments implied that political offenders had to be punished for trans-
gressing the norms dictated by positive law, but that the state had to refrain from
making moral judgments about such offenders’ general disposition. In this sense,
the state basically claimed it would not pass judgment on the political ideas that
motivated a transgression of the law. The opposite of this idea was called Gesin-
nungsstrafrecht—sentencing people for having a certain conviction—a type of law
that was heavily contested, mostly by liberal legal scholars.?®

An important consequence of this distinction between positive law and morality
was that it allowed scholars to view disenfranchisement as a punishment that clearly
expressed a strong moral judgment about the motivation of the offender beyond
the sphere of legality.”” The legal scholar Richard John expressed this view point-
edly in 1869. Punishing an offender with disenfranchisement, he argued, entailed
“a judgment against his honorability, his morality.”*® In other words, depriving
offenders of their civil privileges suggested that they had served their time but had
not yet “morally” atoned for their crimes. The punishment thus formed a vital part
of the moral economy of the German Empire, making those regarded as morally
reprehensible pay more to atone for their crimes than political offenders did.”

Fritz von Calker, a law professor at the University of Strasbourg, championed
this idea of treating “malicious,” morally reprehensible criminals more harshly.*
A consequence of this view was that it gave more weight to the character of the
offender than it did to the nature of the criminal act. For this reason, Calker fiercely
opposed the Reich Penal Code’s statutes, claiming that certain offenses testified to
a dishonorable disposition by definition (perjury being the prime example).! He
argued that disposition should be judged on a case-by-case basis as judges should
individually assess the moral convictions behind each offender’s actions.

The difficulty for many scholars was that several other conclusions could be
drawn from such a distinction between positive law and morality. Some schol-
ars, for instance, started arguing that the philosophical distinction between law
and morality actually meant that the state only had the legitimate power to
punish transgressions of the law and was not entitled to make judgments about
the moral character of serious felons, as this would constitute another form of
Gesinnungsstrafrecht. Calker, on the other hand, did not think that focusing on
offenders’ character contradicted the principle of punishing only actions. Instead,
he viewed it as a more thorough way of determining culpability.*?

This idea of a deeper understanding of culpability came up in the context of
the Schulenstreit between the “classic” and “modern” schools of law.** With his
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emphasis on the question of culpability, Calker presented himself as an adherent
of the “classic” school. In Liszt's modern school, however, safeguarding society
from potentially dangerous individuals was a key point on the agenda. This
prompted modern school adherents to place more emphasis on assessing indi-
viduals’ character, but they also advocated that the moral distinction between
“honorable” and “dishonorable” dispositions should be abolished.

This idea only gradually took hold in Liszt's own writings. In his 1889 and
1890 essays on the tasks of criminal policy, he wrote that the distinction between
dishonoring and regular punishments was crucial to the German system of crimi-
nal justice.* Six years later, however, he argued to the contrary that judges should
be careful about passing judgments on an offender’s morality or the degree to
which a crime should be viewed as morally reprehensible.

By this time, he considered it wrong to replace a purely legal judgment with
both moral and “aesthetic” ones, arguing that it was a mistake to use the supposedly
honorable or dishonorable disposition of the offender in determining the severity
of a punishment: “The times in which honor and right were closely related concepts
are long gone.”® One of Liszt’s suggestions was to replace the notion of the “dis-
honorable” disposition with an “anti-social” disposition, because he believed that
“anti-social” did not imply a judgment about a person’s intrinsic moral character
but only conveyed a judgment about the risks that person posed to society.

Proponents of the “classic” view frequently accused the modern school of
propagating a form of Gesinnungsstrafrecht by focusing on an offender’s character
and the protection of society.* They worried, for instance, that the “modern”
position led to people being punished without having actually committed a
crime. In the end, however, both arguments placed weight on the character of
the offender. Yet, it was mostly “classic” school adherents who combined this with
the idea that certain crimes testified to a morally reprehensible disposition, which
they used, in turn, to justify harsher punishments.*’ For the same reason, those of
the classic school were more supportive of existing regulations in the Reich Penal
Code, while the moderns pushed more for its reform. Erik Wolf, a twentieth-cen-
tury philosopher of law, depicted the difference between the two schools as the
difference between Berlin—the seat of legislative power—and Leipzig—where
the imperial court of justice resided. Liszt was a professor at the University of Ber-
lin and Binding was a professor in Leipzig. According to Wolf, the conflict was
between the joy of persistence (beharrungsfreude) that characterized the power of
jurisdiction (Leipzig) and the pleasure in progress (fortschrittstust) that character-
ized the power of legislation (Berlin).*®

Academic Literature on High Treason
The distinction between positive law and morality was arguably the dominant
mode of justifying harsher punishments for “serious” criminals and lighter pun-
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ishments for political offenders, but this proved to be much more difficult in
practice than in theory. It was not always easy for jurists to determine where the
line between a political and a dishonorable crime should be drawn. The regu-
lations in the Reich Penal Code did not help much in answering this question
since the code stated that the special category of offenses listed as high treason
(Hochverrath) could be punished in various ways. Only one act of high treason—
assassination of the head of state—prescribed a single possible sentence: the death
penalty.®” For all other forms of high treason, the law stipulated that offenders
were either to be punished with a stay in the penitentiary, or, if there were special
circumstances, in fortress confinement. The penal code did not provide for the
possibility of depriving these offenders of their civil privileges. Given this fact,
one might argue that high treason was not dishonoring by definition.*

However, this was problematized by the definition the code provided for
extenuating circumstances, with §20 being most crucial in this matter: “where
the law offers the choice between the penitentiary and open custody, the peni-
tentiary may only be chosen when it is clear that the punishable act arose out of
a dishonorable disposition.”' This article exacerbated the dishonoring nature of
the penitentiary sentence. In chapter 2, I discussed the problematic definition of
the penitentiary sentence and its relation to the notion of honor; it was problem-
atic because the penitentiary sentence made ex-offenders ineligible to hold public
office or to join the army or marines. In reality, the penitentiary sentence still had
an element of disenfranchisement to it. But this article made it even more prob-
lematic. During debate on the law in the Reichstag, many members argued that
fortress confinement should be the standard punishment for political offenders,
implying that political offenders generally acted out of an honorable disposition
and that they should thus only be sentenced to the penitentiary in exceptional
cases.’? Yet, despite the reflections on this notion in academic literature, lawyers
had few formal legal prescriptions for deciding what was “dishonorable.”

In a 1921 book devoted to the topic of the “dishonorable disposition,” law
student Eduard Guckenheimer, who was trained in Liszt’s “modern” school and
supervised by Liszt’s protégé Moritz Liepmann, addressed the lack of a satisfac-
tory definition of a dishonorable disposition. Neither the law nor jurisprudence
had provided one. He also pointed out that members of the Reichstag, while dis-
cussing the Reich Penal Code, had in fact actively supported leaving the notion
undefined. Influential Reichstag member Eduard Lasker, for instance, justified
this by arguing that judges were not supposed to base their decisions on some
kind of template but should proceed on a case-by-case basis, trusting their intu-
ition about what motivated the act.’*

The only consensus about the definition of dishonorable disposition found in
the legal literature was that the notion of honor was explicitly to be understood
not as a form of estate honor but as a truly ethical notion.>® Given the charged
nature of these decisions, trial by jury was often prescribed for offenses that could
lead to these harsh punishments. In such cases, a group of the defendant’s peers
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could assess his motives and character and secure a fair sentence.’® But these
jurors, too, essentially had to trust their moral instincts in making such decisions.
This meant that it was truly up to judges and juries to determine which crimes
suggested a dishonorable disposition. In some cases, this meant that they had the
power to really determine the distinction between “politics” and “crime.”

“Insidious Attacks” and “Catchphrases about Class Struggle”

The question of how the system should handle political crimes became especially
relevant in the political struggle during the first two decades of the German
Empire. Amid a protracted economic recession that began in 1873, when author-
ities grew more concerned about the expansion of Social Democracy, Chancellor
Bismarck launched a campaign to severely suppress the actions of its adherents.
This suppression manifested itself in several important measures: the creation
of the “political police” in 1873 and, after two failed assassination attempts on
Chancellor Bismarck, the introduction of the Anti-Socialist Laws of 1878. The
Anti-Socialist Laws remained in force for twelve years, an era of intense polit-
ical persecution and the state’s struggle against Social Democrats. During this
time, the concept of what constituted a “political crime” was also seriously ques-
tioned. Importantly, though, despite the strict policies of oppression targeted at
Social Democracy, the Anti-Socialist Laws by and large continued the policy of
“mildly” punishing political offenders: the possibility of disenfranchisement was
not included in these measures. Only after the Anti-Socialist Laws were repealed
in 1890 did the German authorities try more actively to get Social Democrats
convicted as “common criminals.”

The first high treason trial against Wilhelm Liebknecht and August Bebel
in 1872 was clearly conducted on the assumption that they were to be treated
“mildly” as political offenders. In 1872, they were put on trial for founding the
Socialist Party, and the principle of privileged punishments for political offenders
was applied without reservation. The judges never truly considered the idea that
Liebknecht and Bebel should be disenfranchised, nor did the public prosecutor
seek this punishment.’” Even though they were the most prominent victims of
Bismarck’s politics targeting Social Democrats in the eatly years of the German
Empire, the judiciary treated them according to the consensus among legal schol-
ars. Liebknecht and Bebel were thus sentenced to open custody for high treason
and were detained in the Hubertusburg fortress for two years. It turned out to
be quite significant for the two that they were not sent to the penitentiary, nor
deprived of their civil privileges. They did not lose their eligibility to be repre-
sentatives in any of the German houses of parliament, and they were thus able to
remain members of the Saxon Landtag and the Reichstag, respectively, after they
had served their time.
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Even as the persecution of Social Democrats grew more intense when the
“political police” force was founded and the Anti-Socialist Laws of 1878 were
introduced, general ideas about the punishment of political crimes did not seem
to change that significantly.’® For example, no offense in the Anti-Socialist Laws
was punishable with a penitentiary sentence or with the deprivation of civil priv-
ileges: membership in an outlawed socialist organization could be punished with
a stay in a “regular” prison of up to three months (§17), while the distribution of
illegal pamphlets could lead to a sentence of up to six months of imprisonment
(§19).” In fact, legal commentators commonly evaluated the nature of punish-
ments in the Anti-Socialist Laws in different terms than the punishments in the
actual Reich Penal Code. The Anti-Socialist Laws were often described as “police
measures,” whereas punishments from the actual penal code were termed “crim-
inal punishments.”®® The state could thus argue that the policy against Social
Democrats was justified because the “mild” sentences were proportional to the
political nature of their offenses.

Because political offenders enjoyed privileged treatment in accordance with
contemporary discourse on penal law, they initially seemed willing to accept
their punishment without much consternation. This explains why Wilhelm Lieb-
knecht and other leaders of the Social Democratic movement chose law-abiding
tactics in the early years of the Anti-Socialist Laws; hoping this would lead to a
more lenient execution of the law, they thought it reasonable that people who
violated the laws should be punished in accordance with them.®' However, Lieb-
knecht did not foresee the severity with which the Anti-Socialist Laws would be
implemented, including the suppression of the main socialist media outlets, the
dissolution of socialist unions, and the imposition of the Lesser State of Siege.
After the emperor proclaimed a period of “mild practice” for the Anti-Socialist
Laws in 1881, compliance again seemed a reasonable tactic for the Social Demo-
crats. This ended in 1886, though, when the laws were more rigorously enforced
once again.®

Despite the “mild” punishments in the Anti-Socialist Laws, however, the
judges and public prosecutors still had the important power to determine who
was considered a “political” offender and who had committed a “dishonorable”
crime. They had this authority especially in their judgments about high treason.
After the introduction of the Code of Criminal Procedure in 1877, cases of high
treason came under the jurisdiction of the highest court of the German Empire
(the Reichsgericht), so the judges of this court were responsible for distinguish-
ing whether high treason was committed out of “political” motives, or, rather,
“criminal” ones.®® The importance of this power became clear in high treason
trials following the introduction of the Anti-Socialist Laws. These trials showed
that defendants could be categorially denied the privilege of being treated as
“political” offenders, and this was pertinent to the publicly accepted definition of
“dishonorable disposition.”
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In 1881, the Reichsgericht tried a group of people from Frankfurt and Berlin
who had allegedly formed a secret society to plan attacks on police officers who
were actively persecuting anarchists. The group from Frankfurt, which received
the most media attention, was led by a shoemaker named Joseph Breuder; another
prominent member was the Belgian intellectual Victor Dave. The public prose-
cutor officially charged the organization with conspiring to violently attack the
state in several different ways, including plotting to attack the notorious Frank-
furt police officer Ludwig Rumpf (the man popularly described as the “anarchist
eater”’) with acid.® It was Rumpf, in fact, who had been responsible for their
arrest. He had people infiltrate the group and had key witnesses who could testify
that the group had been plotting against the authorities. The accused had also
been in possession of material that supported anarchistic ideals, which was used as
evidence in the case. The most important documents were copies of the magazine
Freiheit and other works by the prominent anarchist Johann Most, which whole-
heartedly promoted the propaganda of the deed. Furthermore, the state prosecu-
tor also argued that the group was organized along the lines that David Most had
outlined in his pamphlets.®> All of the defendants pleaded not guilty, contending
that their organization had different aims than those they were accused of pursu-
ing. However, the judge considered it proven beyond doubt that the organization
wanted to “destroy the social order.”

-

7 : i

Figure 3.4. The trial of high treason against Joseph Breuder and accomplices before the
supreme court in Leipzig in 1881. Fritz Waibler, “Der Socialisten-Hochverrathsprocef§
vor dem Reichsgericht in Leipzig,” [llustrirte Zeitung, 29 October 1881.
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Besides the question of guilt, the question of whether the offenders should be
disenfranchised played a crucial role in the trial. In the end, although some of
them were acquitted due to lack of evidence, most of them were sentenced to time
in the penitentiary and deprived of their civil privileges. The public prosecutor
had argued that the criminals had been motivated by ideas so morally reprehensi-
ble that the judiciary needed to highlight the offense’s dishonorable nature—that
it was not an “honorable” political offense. When exercising violence against the
state constituted an integral part of offenders’ political philosophy, the disposi-
tion of those acting upon it could no longer be deemed honorable, he had said.
The distinction between violent action and mere attempts to practice political
ideas was crucial for determining whether offenders had acted honorably.*® Karl
Braun, a state attorney from Leipzig who provided a detailed commentary on the
case in the newly established journal Das Tribunal, maintained that the convicts
sentences, including the penitentiary and disenfranchisement, were not contro-
versial but regarded as the just deserts for their crime.”’

Did this constitute a break with the philosophical consensus about political
offenders? It is possible to argue that it did. However, the judges and the prosecu-
tor wanted to ensure that this verdict would not be understood in this way. Thus,
they did everything in their power to argue that the accused had not been trying
to translate political convictions into practice, but were simply low-life criminals
motivated by their “dishonorable dispositions.” The prosecutor’s own account of
the case shows how he actively sought to depict this group as a criminal orga-
nization, drawing on popular descriptions of the criminal underworld and the
discursive resources provided by the criminal sciences. He used notions like rogue
deeds (Schurkenstreichen) and insidiousness (Heimtiicke) and contrasted them
with the “German virtues” of manliness and courageousness:

in a sense, this insidious assault, this lying in wait in the dark to attack an unsuspecting
person taking a walk, is much more dishonorable and reprehensible than the use of
means of violence in an uprising, in struggles at the barricades, in the honest face-to-

face fight.®®

In other words, the prosecutor made sure to say that overt, public political oppo-
sition was not dishonoring, but that the actions planned by the anarchists should
not be confused with political action. The definitive attribute for the prosecutor
was the distinction between public and secretive action: secrecy was the key fea-
ture that allowed him to associate the anarchists with “common” criminal orga-
nizations. Secrecy combined with the aim to subvert the state order was indeed
a common trope in criminological treatises of the time that depicted criminal
organizations as a “counterworld” (Gegenwelt) within society.®

The authorities’ suspicion that the group was a criminal organization and not
a legitimate political organization was bolstered by the notion that political ide-
ologies could be used as a cover-up for “normal” crime. Public prosecutor Gustav
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Otto articulated this belief in his popular book Berlin’s Criminal World of 1886.
Criminal organizations that were determined to subvert the order of society, he
argued, occasionally embellished their “insidious” attacks on society with catch-
phrases about class struggle:

what used to be a simple struggle for one’s own existence only need be deemed a good
thing, a justified war against capital, and use other nice catchphrases to be brought
into good form and the monsters like Stellmacher and Kammerer are ready-made.”

Hermann Stellmacher and Anton Kammerer were Viennese men who shot a
police officer in 1884. The media typically interpreted attacks on police officers
as anarchistic because police officers were responsible for keeping an eye on
anarchist and socialist organizations. What Otto observed in this passage was
what he believed to be the thin line between ideological action and common
criminality; his greatest worry was that “common” criminals would cunningly
make use of this slippery slope. In other words, Otto believed that many “com-
mon” criminals pretended to be ideologically inspired champions of good causes
when they were in fact acting out of selfish motivations. This thought had clearly
inspired the judges and prosecutors in the trial against Breuder and his Frankfurt
group.

For precisely the same reason, prominent Socialist Party members were mostly
supportive of these verdicts against anarchist offenders. Many of them actively
tried to distance themselves from anarchists and the so-called propaganda of
the deed by deploying similar tropes of the “criminal” and dishonorable nature
of anarchism.”! Wilhelm Liebknecht, for instance, used such arguments in his
speech at the 1887 convention of Social Democrats in St. Gallen, incorporating
words that recall Otto’s descriptions in Berlin’s Criminal World:

People who commit robbery, homicides and arson are common criminals, even when
they justify their crime under the guise of anarchism. The fact that common criminals
tout themselves as bearers of higher ideas is nothing new.”?

Although Liebknecht did not group people who supported the propaganda of
the deed together with “common criminals” who masked their deeds behind
a political ideal, he did point out the slippery slope of the propaganda of the
deed. He also used other notions, like “phrase revolutionaries” (Phrasenrevolu-
tiondren)—that is, revolutionaries in word only—on some occasions to attack the
hypocritical nature of such groups.” It is thus significant that many prominent
members of the Socialist Party approved of the verdict against Breuder and Dave,
reinforcing the image of anarchists as “common criminals.”

Otto’s description of common criminals using political phrases as a cover-up
underscores another key attribute of the so-called dishonorable disposition: self-
ishness. This category, in fact, played a dominant role in the verdict against Victor
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Dave. Because of Dave’s rather exceptional status in this trial, the public prosecu-
tor had a more difficult time justifying sentencing him to the penitentiary. Dave’s
lawyers explicitly argued that it was unjust for him to be sent to the penitentiary
because they believed that this would have a much more detrimental effect on
him than on the other members of this organization due to his being a more edu-
cated person. The state prosecutor, however, used Dave’s Belgian citizenship to
accuse him of a specific kind of egoistic opportunism. Dave, he argued, belonged
to a group of people who traveled to other countries to mobilize working-class
people but returned to the safety of their home countries once they were prose-
cuted, while the actual protesters were punished for their actions.”* The kind of
egoism and opportunism that this behavior reflected, the prosecutor claimed, was
all the more reason to view Dave as having been motivated by his dishonorable
disposition.”” Thus, while his lawyers tried to emphasize Dave’s intellectual char-
acter—implying that he was not a man of action but of “spirit”—the judge had
a different opinion and declared that Dave was not just an “idealistic fanatic” but
truly a man capable of “dishonorable” action.”

Indeed, the contrast between acting selfishly or idealistically became a promi-
nent part of the distinction between political offenses and “dishonoring” crimes.
As the prominent Swiss legal scholar Carl Stoof argued in his 1892 textbook on
criminal justice: “The person convicted of high treason who acts selflessly in the
name of ideals may not be punished as a common criminal.””” Guckenheimer
also drew on this distinction when he later argued that the one juridical notion
that defined the dishonorable disposition was egoism.” In fact, Guckenheimer
argued that the judges in the trial against Breuder and his group believed that
many of the defendants had indeed been motivated by personal profit, which
made them even more “dishonorable.””

The trial against Breuder and his group became notorious in many ways. The
controversial methods Rumpf had used to get the members of the organization
arrested were widely criticized and denounced, even by more conservative com-
mentators. The use of agents provocateurs, in particular, was regarded as being
unworthy of the dignity of the state.’* Many saw Rumpf’s assassination four
years later as an act of revenge for the whole debacle.?! But the trial was extremely
significant in determining how “dishonorable disposition” was defined in the
jurisprudence of the German Empire because it marked the first time that the
Reichsgericht had used its discretionary powers to define the extent of political
crime. Consequently, the verdict created a precedent for treating anarchism and
the propaganda of the deed as a form of common, dishonorable criminality
rather than political action. This judicial precedent, together with the assassina-
tion of Rumpf, contributed to the state’s growing persecution of anarchists and
to them being portrayed more starkly as true “criminal” enemies of the state. The
Reichsgericht itself drew on the precedent again in another high-profile high
treason trial it heard in 1886.%
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The Lawyer and the Anarchist

In the end, the mere suspicion of anarchism was enough to prompt many pros-
ecutors to treat the accused as people with “dishonorable dispositions.” All in
all, however, surprisingly few cases of high treason were brought before the
Reichsgericht in the German Empire.® Yet, the judicial consensus about the
“dishonorable” nature of anarchism also influenced the process of legislation, for
instance, the law on explosives that was introduced in 1884, which was clearly
inspired by the fear of anarchist attacks. In contrast to the Anti-Socialist Laws,
this law included dishonoring sentences like the penitentiary, disenfranchise-
ment, and the death penalty.®® Prominent champions of the anarchist cause,
like Sepp Oerter in 1893, were sent to the penitentiary after being accused of
violating the new law.®

This prompted controversy about whether the attribution of the term “anar-
chist” was justified. Sometimes, two people were put on trial for a similar offense,
but one was considered an anarchist and the other was not. This happened, for
instance, in 1907 and 1908, when the Reichsgericht in Leipzig heard two other
prominent trials for high treason. The context of these trials was that left-wing
commentators increasingly criticized what they saw as the “militarization” of
German society. Leftists and Social Democratic politicians often wrote about the
maltreatment and physical abuse suffered by low-ranking soldiers at the hands of
their commanding officers, and they frequently combined their criticisms with a
call for general disarmament, arguing that the army was one of the most perni-
cious elements of modern society.®

A prominent figure in this opposition was the young defense attorney Karl
Liebknecht, the son of Wilhelm Liebknecht, who published many articles on the
topic for the magazine Die junge Garde. In an article from 22 September 1906,
titled “Goodbye Recruits,” Liebknecht had argued, for instance, that conscrip-
tion should be seen as a form of modern slavery. In light of the assault on soldiers
and the roughness of the barracks, enlisted proletarians would soon come to view
their former lives in poverty as a “symbol of freedom,” he held.¥”

Government officials and conservative politicians had become concerned
about the “hostile agitation against the army,” which they felt gravely threatened
the stability of the army and society. They were particularly worried about the
influence this kind of agitation might have on adolescents ready for conscription.
In 1897, for instance, Prussian War Minister Heinrich von Gofiler argued in the
Kreuzzeitung that Social Democrats had contributed to the coarsening of man-
ners among the German youth, with statistics revealing a remarkable percentage
of conscripted soldiers with criminal records.®® He claimed that these youngsters
were inspired by anti-military rhetoric and undermined army discipline. More-
over, the number was increasing, and he unambiguously blamed Social Demo-
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cratic political ideas for this—an accusation that August Bebel fiercely rebuked
in the Reichstag.®” Nonetheless, beeresfeindliche agitation (hostile agitation against
the army) concerned many people, and even prominent criminal experts wrote
about its dangers.”

'The defendant in one case was a resident of Kiel named Rudolf Oestreich, the
editor of the anarchist journal Freier Arbeiter, who was charged with high treason
for publishing an article titled “Anarchism and Antimilitarism.” The article dealt
with the International Anarchist Congress organized in Amsterdam in 1907,
where the international politics of anti-militarism had been discussed. The charge
against Oestreich was allegedly based on one specific sentence from the article
stating that his group believed that there were men among their ranks who were
prepared to put these decisions into action and thus “to get rid of one of the worst

institutions of today’s social order.”

The defendant in the other case was Karl Liebknecht himself, who published
his treatise Militarism and Anti-Militarism, which brought together all his views
on the detrimental effects of German militarism. He was charged with high
treason and brought before the Reichsgericht in 1907. Justus Olshausen, a high-
profile lawyer whose interpretation of the Reich Penal Code was seen as author-
itative, was assigned as the prosecutor.”” Olshausen saw Liebknecht’s treatise as a
piece of “anarchistic writing,” so he was eager to argue that Liebknecht’s publica-
tion of this essay clearly expressed his dishonorable disposition. In his introduc-
tory remarks, Olshausen stated:

I have no problem saying that the acts of the accused are without honor, because he,
a grown man, a jurist who himself wore a uniform and is still a member of the mil-

itary, should not have agitated against the military in this way. . . . The spitefulness
of the accused’s agitation and the dangerousness of his action make the matter all the
graver.”

The judge, Ludwig Treplin, however, explicitly stated the opposite opinion in his
verdict, arguing that Liebknecht had no doubt acted out of nothing more than
his political conviction. He therefore sentenced Liebknecht to two years in open
custody.”

For Liebknecht personally, this verdict was of great significance. When some
of his fellow lawyers tried to get him banned from practicing law by bringing
him before the honor court for lawyers, Liebknecht defended himself by argu-
ing that he was sentenced to open custody, which meant that the judge had
officially decided that he had acted out of an honorable disposition. “The only
important thing here is the moral appraisal,” he noted in his defense, which
demonstrated his acceptance of the distinction between law and morality.” In
fact, he used it to justify his categorization as a political offender, not a dishon-
orable criminal.
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The trial against Oestreich, however, ended differently. The judge and jury
considered Oestreich’s article evidence of his anarchistic ideology and believed
that his writing represented a serious threat to the army. He was thus found guilty
of conspiracy to commit high treason. The prosecutor was clear in his assessment
of Oestreich’s dishonorable disposition: “When somebody negates the existence
of the legal order as such, then he cannot be considered honorable within this
legal order.””® He had demanded that Oestreich be sent to the penitentiary for
two years, but the court president, Karl von Biilow, went above and beyond and
sentenced Oestreich to four years in the penitentiary and deprived him of his civil
privileges for another four years.”

After he was released from the penitentiary, Oestreich said that the judges and
prosecutor clearly acted out of bias:

As far as my disposition goes, there was no doubt as to its baseness, [because the
common wisdom is that] whoever brings the dear German fatherland in danger acts
without honor and he must be sent to the penitentiary.”®

Although there were hostilities between Social Democrats and anarchists, many
Social Democratic politicians were critical of the verdict against Oestreich in light
of the patently obvious similarities between the Liebknecht and Oestreich trials.
Arnold Stadthagen, a Social Democratic Reichstag member, vehemently opposed
the verdict in a Reichstag session in 1908. He even noted how an expert witness
had stated under oath that the Freier Arbeiter was not a magazine that actively
professed the propaganda of the deed. But what outraged Stadthagen most was
the sentence. Stadthagen believed that Oestreich had clearly acted unselfishly, so
the penitentiary sentence and deprivation of civil privileges was nothing more
than Gesinnungsstrafrecht. “He is only deemed dishonorable because he has a
different political conviction,” he cynically remarked.”

Stadthagen’s argument and his use of the penal code to support it underscore
his adherence to the general consensus that political offenders should be treated
with privilege. But commentators gradually became convinced that members of
the German Empire’s judiciary were systematically refusing to accept this consen-
sus in their judgments. Liebknecht himself was one of these commentators. He
argued that this verdict against Oestreich would have long-term negative effects
on the judiciary. In fact, he predicted in response to the verdict that “the value of
judicially recognized honor will sink for all independent-minded citizens because
of such verdicts.”'® To be sure, the judiciary had the power to define the line
between political and common crime, and this happened at first with little criti-
cism, but gradually, when these cases were compared with others, it became more
problematic. However, the pertinent question for commentators was whether
judges misused this power for political ends. When it appeared that they did, a
heightened sense of them being biased against people from lower classes and with
other political ideas reinforced this criticism.
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After the Anti-Socialist Laws: Criminalizing Political Opposition

Disenfranchisement sentences were not supposed to provoke major controver-
sies. After all, the punishment was understood by its very nature as “apoliti-
cal,” so sentences had to be based on a common understanding of who was a
“common criminal” (gemeiner Verbrecher). An assumption that often underlay
this philosophy was that upstanding members of society had by definition such
an understanding. Even so, controversies about these sentences arose, not least
because it was sometimes very difficult to determine what constituted a political
crime, aside from the fairly clear-cut matter of high treason. In general, there
were three ways the “dishonorable disposition” notion generated political contro-
versy: 1) when it was used to depoliticize certain affairs, 2) when using it created
certain new privileges, and 3) when the government tried to impose penitentiary
confinement and disenfranchisement for acts that had never prompted such
sentences before.

Political crime and the treatment of political offenders—particularly socialists—
grew more significant in the 1890s after the Anti-Socialist Laws had been
repealed. In this period, the German authorities were becoming increasingly anx-
ious about all kinds of people that they believed wished to subvert the state order,
and they no longer had the punitive instrument of the Anti-Socialist Laws at
their disposal. Furthermore, there was a series of terrorist attacks across Europe,
the labor movement was growing more popular, the SPD won many Reichstag
seats in the 1890 elections, and a national strike seemed ever more likely. In this
context, all three grounds for controversy emerged.

Punishing Political Agents as Common Criminals

As I argued in chapter 1, disenfranchisement was intended to be both inclusive
and universal, meaning that all citizens could be so punished if (and only if) they
were found guilty of crimes that exhibited a “dishonorable disposition.” Unfor-
tunately, the official statistics did not register the professions of those sentenced
with disenfranchisement until 1911, so it is impossible to know how many
upper-class people were deprived of their privileges. Nevertheless, the numbers
from 1911 show that all kinds of people were so sentenced: working-class men
and women as well as bourgeois businessmen and civil servants.'®! Although few
were diplomats and higher civil servants, such people could, in principle, be sub-
jected to this punishment too.

For instance, in one of the major political conflicts in the early years of the
German Empire—between Chancellor Bismarck and the German consul in Paris,
Harry von Arnim—a high-ranking politician was threatened with disenfran-
chisement, which would have made him a “dishonored” felon. After the Franco-
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Prussian War and the fall of the Paris Commune, Arnim became a prominent
adversary of Chancellor Bismarck. When Arnim supported France becoming a
republic, in contrast to Bismarck, who favored a monarchy, their rivalry intensi-
fied.'> Meanwhile, Arnim had started a public campaign against Bismarck’s pol-
icies, attempting to publicize information from diplomatic documents. Bismarck
ordered Arnim to stand trial for stealing official state documents. Although Arnim
was convicted, his crime was not deemed to have resulted from a dishonorable
disposition.'® His lawyers, the prominent scholars Emil Wahlberg and Franz von
Holzendorff, convinced the jury that Arnim had not suppressed and stolen any
material from the embassy, which would have been a “dishonorable” crime.!%
Arnim was, nonetheless, sentenced to time in regular prison for a breach of trust
in his position at a foreign embassy. Three years later, however, after he had fled
to Switzerland and published the anonymous treatise Pro Nihilo! containing state
secrets, he was sentenced to the penitentiary and deprived of his civil privileges
for the act of high treason.'”

In a commentary on the case, an anonymous professor of law argued that
Arnim’s actions reflected his base character—he had acted deceitfully. Conse-
quently, the professor believed that Arnim deserved disenfranchisement as he had
to be seen as a “common criminal” (gemeiner Verbrecher); his status as a nobleman
and higher civil servant was irrelevant.'® Certainly, stifling political opposition
was one of Bismarck’s main motives for instigating these trials. But Bismarck
and his supporters cunningly made use of legal categories to “depoliticize” the
conflict. By charging Arnim with crimes that testified to a dishonorable disposi-
tion, they could persuasively argue that he had violated the norms of acceptable
political behavior. Arnim’s case demonstrates that one could instrumentalize the
“dishonorable” quality of certain offenses to depoliticize a particular affair. This
was only possible because of the penal code’s distinction between “dishonoring”
and “non-dishonoring” crimes.

Such depoliticization was most successful in cases of perjury. When political
defendants were charged with perjury, they came to be cast as “common crimi-
nals.” This could completely change the outcome of a trial, prompting critics to
very frequently argue that perjury trials were used for political ends.!” Trying
people for perjury was thus one of the most prominent ways of stigmatizing
political offenders as criminals; even perjury charges could discredit a political
opponent.'® Something like this happened to socialist Reichstag member Karl
Ibsen in 1880 when he tried to protect a party-affiliated book printer accused
of distributing Bebel’s book Woman and Socialism. Ibsen was sentenced to three
years in the penitentiary and deprived of his civil privileges for five years.'” The
judges, enraging members of the Socialist Party, did not accept Ibsen’s attempt to
protect another man from being convicted as an excuse.

The government increasingly used this tactic after the socialist laws were
repealed in 1890. Ciritics of socialism more generally started depicting socialist
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parties as criminal organizations by arguing that they tended to disrespect the
oath and encouraged their members to commit perjury. This strategy aimed to
delegitimize them as “political” parties. In fact, many criminologists sought a
connection between political ideology and crime. They analyzed cases of perjury
to support the idea that socialist ideology justified “regular” crimes like perjury, as
evident in socialists’ attacks on religiosity. An example of this theory can be found
in Wilhelm Starke’s influential statistical study of the development of crime pat-
terns in Prussia from 1854 to 1878. In the book, Starke identified the spread of
socialist ideas as a cause of rising crime because socialist ideas “have disturbed the
moral and religious convictions that hold society together, mock veneration and
piety, confuse the legal sense of the masses and destroy the respect of the law.”!'
In his mind, the growing number of perjury convictions was a strong indicator
of the spread of socialism as its godlessness led people to disrespect the sacred
oath.""! While jurists insisted on a strong distinction between political opposition
and criminal activity, perjury crimes led to political ideas and morally reprehen-
sible behavior becoming closely associated.

Several scholars and commentators pointed out this association between
Social Democrats and perjury. For example, prominent member of the Social
Democratic Party of Germany (SPD) Karl Frohme, in his study of the political
police of the German Empire, dedicated an entire part of the study to elucidating
how the police campaign against Social Democrats deployed perjury.''? Frohme
noted that conservatives and liberals had even started referring to the SPD as the
“perjury party,” quoting people like the former editor of the influential magazine
Die Grenzboten Hans Blum as evidence. Blum had argued that Social Democrats
actively supported the use of perjury if it was in the party’s best interest:

This mark of shame of the party is the result of their conscienceless rejection of all
divine and human discipline and order. Godlessness and lawlessness meet in the soul
of the perjurer and lead him to both earthly and eternal punishment and damnation.'"

The Hamburg prosecutor Anton Romen became another prominent figure in
the campaign to portray the SPD as a “perjury party” with the publication of his
Perjury and Social Democracy in 1892.'

Social Democrats grew increasingly worried about this political use of perjury
(occasionally called a Meineidshetze), which had effects both inside and out-
side the courtroom. Frohme had no doubt that the political police strategically
prosecuted Social Democrats for perjury. He argued that police witnesses sys-
tematically distorted the truth in trials against Social Democrats, in which jury
members were always hostile to the Social Democratic political ideology, and
that the “perjury party” propaganda had two important effects. First, it caused
judges and public prosecutors to prejudge the testimonies of Social Democrats as
unreliable and dishonest. When there were conflicting accounts in a trial, judges
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thus usually decided that civil servants spoke the truth and that the other party
must necessarily have committed perjury. This made it easy to convict Social
Democrats of perjury. Second, the judiciary used the oath as a means of extortion
to deter Social Democrats from giving testimony.'” The abovementioned public
prosecutor Romen in Hamburg frequently used both of these strategies, Frohme
maintained.''®

The perjury cases against Social Democrats generated a great deal of public
concern and debate.'”” One of the causes célebres that upset Social Democratic
politicians was a trial against the president of the socialist workers’ union in
Dortmund, Ludwig Schroder.!'® The case was complicated, having begun when
libel charges were brought against a journalist who had accused a police officer
of beating Schroder to the ground after Schroder had allegedly refused to obey
his request to remove himself from a meeting of the Christian miners’ union in
Bochum. In the ensuing trial, the police officer testified under oath that he had
never hit Schroder and was ultimately acquitted. The journalist was found guilty
of libel, which led the state prosecutor to charge Schroder and seven other wit-
nesses who had claimed that the police officer had hit Schroder with perjury.'”
This trial, known as the Essen perjury trial, became notorious.

When Schréder and the other witnesses were accused, national media outlets
immediately portrayed the trial as a political one in the authorities” struggle
against Social Democrats.'?® Victor Niemeyer, the state prosecutor on this case,
however, actively tried to reframe the nature of the trial: in his statement before
the court, he reminded the jury of the “criminal” nature of perjury, emphasizing
that the case against Schroder should be seen as a “simple” perjury trial and noth-
ing more."?! In other words, Niemeyer strategically used the distinction between
“common criminality” and political opposition to deny the defendants the possi-
bility of being treated as “political” offenders.

Furthermore, to support the idea that Schréder had committed perjury, the
prosecution actively contrasted the immorality of the socialist workers’ union
with the piety of the Christian miners’ union. Niemeyer emphasized the Chris-
tian mine workers™ great respect for religion and the sacredness of the oath, in
contrast to which socialist workers despised religion and did blasphemous things
like comparing the conviction of a fellow worker with the suffering of Christ.
Moreover, Niemeyer added that the local magazine of the Socialist Union had
actually defended committing perjury to save fellow mine workers from being
sentenced.'?? He therefore ultimately tried to make the charge of perjury plausi-
ble simply by associating the accused with socialist ideology. Schroder was found
guilty of perjury, sentenced to three-and-a-half years in the penitentiary, and
deprived of his civil privileges for five years. In response to this verdict, the SPD
put Schroder up for election to the Reichstag, but the petition was rejected as
he had been deprived of his civil privileges.'*® The verdict against Schréder was
only revised in 1911 after investigations proved that the police officer had been
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lying.'* In the legal constellation of the German Empire, it was unclear if trade

unions were considered “political” organizations, but what is clear is that verdicts
like that against Schroder played an important role in state prosecutors’ attempts
to deny political consideration to union members.'*

Along with union members, many politicians were charged with perjury, too,
and not only members of the SPD. Against the background of the legal author-
ities’ struggle to have Social Democrats convicted of criminal behavior, accusing
political opponents of perjury became a common strategy for discrediting them
as it seemed a proven method of turning political disagreements into questions
of moral character. The leader of the Christian Social Party, Adolf Stocker, was

- \””””l
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Figure 3.5. Mockery of judges considering membership of the Social Democratic Party as
an aggravating circumstance. A lawyer pleads: “Even if the crime of robbery and murder,
which my client carried out, may be so despicable, I still plead for mitigating circum-
stances — the accused is namely not a Social Democrat.” Hans Gabriel Jentzsch, Wahre
Jacob, Aug. 1, 1899. Courtesy Klassik Stiftung Weimar.
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repeatedly accused of perjury by his political opponents, and Hans Leuss, a mem-
ber of the notoriously antisemitic German Social Reform Party, was convicted of
perjury and sentenced to the penitentiary.®® In both cases, political opponents
played an important role in the persecution of these politicians as “perjured
criminals.”

A similar mix of political opposition and criminal prosecution seems to have
taken place in the infamous Eulenburg affair in 1908, when prosecutors charged
the confidant of the German emperor Prince Philipp of Eulenburg with per-
jury for denying having had sexual relations with multiple men. In newspa-
pers and magazines, however, people actively associated this persecution with
Eulenburg’s actempted treason. The charge of perjury against Eulenburg cannot
be dissociated from a widespread aversion to the politics he and the German
emperor stood for at the time. The failure to convict him prompted outcries
about class justice and the mild treatment of upper-class citizens.'”” As this
case attests, attempts to discredit political opponents as “ordinary criminals” by
accusing them of perjury were not always successful. Yet, when used effectively,
the strategy took perfect advantage of the philosophical line between political
and immoral crimes.

Lése-majesté Controversies

In addition to perjury charges, the number of charges of lése majesté—thar is,
insulting the monarch—exploded in the 1890s, and many of those accused were
members of the socialist press.'?® An average of two to three German citizens was
charged with lése-majesté every day.'” Just as with the perjury trials, the trials for
these charges can be viewed, Alex Hall argues, as the continuation of the struggle
against Social Democrats “by other means” after the repeal of the Anti-Socialist
Laws."*® However, an important difference between the lése-majesté and perjury
trials was the possible sentences: convictions for lese-majesté could not lead to
disenfranchisement or penitentiary sentences. This meant that critics mostly used
other criteria to question these trials. The length of a prison sentence was the
most important measure of severity in these cases. One heavily criticized trial,
for instance, was that against August Miiller, the editor of the Magdeburger Volks-
stimme, who was sentenced to four years in prison for committing lése-majesté;
most in the socialist press considered this excessively long.'*! Together with the
arbitrary treatment of prisoners, as well as abusively long periods of pretrial
custody for many people accused of lése-majesté, cases like these contributed to
growing anger about such charges and trials.'* Such abuses contributed to the
emergence of the concept of Klassenjustiz, or class justice, and the rising num-
ber of lese-majesté charges also gave rise to tremendous distrust in the German
judiciary.'?
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Ultimately, however, observers remained interested in the disposition of the
accused and whether convicts could be deemed “dishonorable” in cases of lése-
majesté as well. For example, when Maximilian Harden, the famous editor of
Die Zukunft (who would later break the story of the Eulenburg affair), published
a mockery of the German emperor Wilhelm 1II in the form of a fable about a
“poodle monarch” in 1898, his subsequent trial for lése majesté precipitated a
controversy. Although Harden had not explicitly referred to Wilhelm II in the
fable, the judge still regarded it as insulting the German emperor.'** After Harden
had been convicted, the judge declared that Harden’s actions did not testify to
a “dishonorable disposition,” so he sentenced him with open custody instead of
regular prison.'”® The Reich Penal Code’s laws on lése-majesté left the matter to
the judge’s discretion, stipulating that this choice was possible given mitigating
circumstances. Even so, it did not define these circumstances, nor did it expressly
indicate that convicts who had acted out of an “honorable disposition” should
receive reduced sentences. Thus, when the judges justified the mild punishment
in light of Harden’s still “honorable disposition,” they implied that all other
people convicted of lése-majesté who were sentenced to regular prison were
“dishonorable”—or at least this was the conclusion many commentators drew.

An editor of the Hamburger Anzeiger made precisely this point: he believed
that one’s disposition should never be a determining factor in cases of lése-
majesté.'* In his view, the laws against lése-majesté were not aimed at punishing
opinions but at sanctioning the form in which they were expressed. Thus, he
argued, judges were supposed to refrain from making any judgments about the
offender’s disposition or moral views and stick to judging the act itself. Harden’s
disposition, whether “honorable” or “dishonorable,” was beside the point. The
case illustrates how privileged sentences prompted people to believe that others
who were not so treated were implicitly “dishonorable.” In addition, when law-
breakers seemed to create a new group of “honorable” political criminals, they
themselves were more likely to be suspected of serious crimes. After Harden’s
trial, convictions for lése-majesté were immediately seen in a different light. By
imposing such a sentence, the critics argued, the judge had changed the penal
code’s stipulations about the honor of persons convicted of this crime.

The Sedition and Penitentiary Bills:
Imposing Disenfranchisement for New Forms of Sedition

As Harden stood trial, the German government was trying to redefine certain
offenses more actively as crimes that testified to a “dishonorable disposition.”
This would enable it to strip certain acts of their political dimension. Notably, it
employed this strategy against people who organized and participated in strikes
or any other forms of collective action. According to §152 of the Reich Com-
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mercial and Industrial Code, strikes were not punishable by law.'¥” However, the
penal code still had plenty of articles that the judiciary could utilize to prosecute
strikers. For instance, if a judge deemed that a strike had gotten out of hand, the
participants could be charged with disturbing the peace or public order, that is,
with Landfriedensbruch. Moreover, they could also be charged, according to §130
of the penal code, with “incitement to engage in class struggle.”'?® Nonetheless,
the Reich Penal Code stipulated that convictions for these offenses should lead
to regular prison sentences.

The authorities’ worries about strikes grew in the years around 1890, when a
series of strikes was organized across the German Empire.'* Initially, the govern-
ment seemed willing to meet many of the labor movement’s demands by passing
new, socially minded legislation.'* But this policy changed around 1894, when
the more conservative Hohenlohe administration replaced the Caprivi adminis-
tration. At the same time, the emperor held two speeches warning of the danger
of people who wanted to “subvert the order of society.” All of this led the govern-
ment to take a new approach to strikes; it proposed the notorious so-called Sedi-
tion Bill (Umsturzvorlage), a set of laws designed to protect society from attempts
to subvert the state order, particularly on the part of Social Democrats.!#! The
Sedition Bill would have entailed revisions to the penal code that would have
stipulated penitentiary sentences instead of prison for certain offenses if they
involved a conspiracy to “subvert the state order.”

As some commentators in the socialist press remarked, “people with the aspi-
ration to subvert the state order” could basically be translated as “Social Demo-
crats.”? The bill failed to pass the Reichstag in 1895, but it set the tone for the
persecution of people who participated in strikes. After the Hamburg dockers’
strikes of 1896 and early 1897, bricklayers’ strikes in Leipzig, and many other
strikes across the German Empire, the Hohenlohe administration grew more
fearful of the violent repercussions of strikes.'® In particular, they were anxious
that some workers might force others to join a coalition. This led to another hotly
debated proposal in the Reichstag, the so-called Penitentiary Bill (Zuchthausvor-
lage).'** Vice-Chancellor Arthur von Posadowsky-Wehner brought this bill before
the Reichstag in 1898, but the emperor had already established the mood earlier
that year in his “penitentiary speech” in Oeynhausen.'® The use of “penitentiary”
in the title of this bill was clearly vital since it marked these workers’ actions as
“dishonorable” rather than political.

The Penitentiary Bill explicitly sought to give harsher sentences to people who
“obstructed” other workers from exercising their occupation. Some historians
describe the Penitentiary Bill as a reckless solo effort by the emperor to further
suppress Social Democracy, mobilizing the “weak” government of Hohenlohe
for his personal vendetta against the Social Democrats.'* It should be pointed
out, however, that Vice-Chancellor von Posadowsky-Wehner took great pains
to justify this policy to the Reichstag. He carefully set out his justifications in a
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memorandum handed to the Reichstag on “disturbances during labor conflicts”
(Ausschreitungen bei den Arbeitskimpfen).'” The language in this memorandum
clearly aimed to convince other politicians that such disturbances should be
treated as “dishonorable crimes” instead of as actions motivated by moral or
political convictions. Importantly, the draft contained about twenty references to
“terrorism” committed by strikers against the “people who are willing to work”
(Arbeitswillige).'*® By using the notion of “terrorism” so frequently, Posadowsky-
Wehner sought to associate such strikers with anarchist criminals.

The threat of penitentiary sentences and the repeated use of the notion of ter-
rorism clarifies why the proposed legislation provoked public outrage. The bill’s
opponents sought to convince others that participation in workers’ coalitions was
based on moral principle and not on criminal intent. In fact, the entire debate
about the “compulsion to join a coalition” (Koalitionszwang) was dominated by
questions of moral obligations. The authorities argued that strikers obstructed
people who only wanted to fulfill their moral duty to work (in their opinion, the
notions of will and duty were closely associated), and that such obstruction consti-
tuted an offense against their moral duties, making it “dishonoring.” Carl Legien, a
union leader and influential SPD member who had drafted another memorandum
on this issue, argued that milder punishments were, in fact, more appropriate for
these agitators since they were acting out of moral conviction; they had the moral
right to form a coalition as workers, and these actions were motivated by their feel-
ings of mutual solidarity.!*” Legien and others stressed the moral righteousness of
protesting against labor contracts and stressed the need for a sense of solidarity in
such endeavors."”™ Neglecting this moral duty was more “dishonorable” than acting
in accordance with it. They often drew comparisons between feelings of solidarity
among workers and the feeling of solidarity in the army. After all, the “honor” of
military comradeship was beyond dispute. They hoped this comparison would
help persuade government officials that strikers had an “honorable” character.”!

When penitentiary and disenfranchisement sentences were then, in fact,
imposed on workers charged with coercing other workers to strike, there was great
outrage. An 1899 trial in a Dresden court provides an example. Even though the
penitentiary bill had not been ratified, the court seemed to anticipate it passing
as it imposed harsh sentences on seven employees of a construction firm from the
Saxon town of Lobtau for allegedly obstructing other workers: in total, the group
members were sentenced to fifty-three years in the penitentiary and seventy years
of disenfranchisement. The very harshness of the sentences made the case into
something of a cause célebre."”” Immediately after sentencing, a Vorwirts editor
wrote: “the era of the Penitentiary Bill casts its shadow upon us.”'>* The socialist
press covered the trial extensively, repeatedly emphasizing that it underscored the
“penitentiary course” of the empire’s rulers.” The media interest illustrates the
sense of injustice many commentators felt about sentencing “honest” workers
with penitentiary confinement and disenfranchisement.
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BHans Buckebein, devr Rabe, jpricht, — cin gutes Kvaut gedeiht biev nicht!

Figure 3.6. The Penitentiary Bill was meant to protect the people who are “willing to
work” by severely punishing people who blocked their access to work. An anonymous
Cartoonist depicts the Penitentiary Bill here as a malfunctioning scarecrow, scaring away

the wrong things. Anonymous, Wahre Jacob, 17 January, 1899. Courtesy Klassik Stiftung
Weimar.
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In the end, the Penitentiary Bill never passed. Opposition to it was too great,
not least because the criticism was not limited to Social Democrats. Among the
critics were people like Max Weber, who argued that hampering workers’ ability
to strike would only worsen the legal position of working-class people.’” The
rejection of the Penitentdiary Bill was vital to maintaining the consensus about
the function of penitentiary and disenfranchisement sentences. After all, once
this bill was rejected, these punishments could not legally be applied to offenders
largely regarded as having acted “honorably.” In consequence, penitentiary sen-
tences remained the most important way of distinguishing between “political”
and non-political offenders.

That the authorities sought to impose more and more “dishonoring” pun-
ishments on Social Democrats from 1890 means that the same struggle against
Social Democracy was not just being waged “by other means,” as Hall argues.
Rather, the authorities tried to break with the preexisting consensus on the treat-
ment of political offenders by promoting the idea in public discourse that Social
Democrats were not political opponents but serious criminals. This means that
the authorities’ goals were different, too: they wished not only to repress the
activities of Social Democrats but also actually to convict them like common
criminals. One should therefore not underestimate the significance of lawmakers’
failure to pass both the Sedition and Penitentiary Bills. It shows the limits of the
government’s powers to punish its political opponents like common criminals.

Social Democrats’ Appropriation of Disenfranchisement

The important conclusion to be drawn from the evidence presented in this chap-
ter is that these dishonoring sentences—regardless of whom they were imposed
upon, be they high public officials or members of workers’ unions—never resulted
in a full-blown rejection of disenfranchisement or penitentiary punishments as
such, despite the often very fierce public criticism of them. In the end, the criti-
cism remained directed toward the people making the verdicts and sentences, the
judges and jurors, whose biases, critics claimed, often ran contrary to the basic
principles of the penal code. Accordingly, the most common criticism was that
judges displayed a certain “otherworldliness.”*>®

Members of the SPD and the media touted the party-made allegations of
Klassenjustiz and “otherworldliness” more than anyone else. Before the outbreak
of the First World War, however, they never explicitly protested the existence of
the dishonoring punishments. In fact, one could argue that they not only pas-
sively accepted the punishments of disenfranchisement and penitentiary but also
even actively supported them. Unfortunately, however, apart from August Bebel’s
famous remarks in Woman and Socialism that there was no crime in the utopian
socialist state, it is difficult to reconstruct the SPD’s stance on issues of criminal
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law, and, by extension, to identify its position on disenfranchisement. Still, there
is reason to believe that members of the SPD in principle supported the idea of
certain felons being considered “dishonorable.” As Vorwirts editors argued in
1909 in a twelve-part editorial on criminal reform, criminal law was an instru-
ment not just for exercising power over political opponents but also for battling
crime.” This was also why the SPD was generally positive about police action;
the party supported much of the active police policy against deviant members of
the working classes.!*®

In addition, one should not forget that the concept of “dishonorable disposi-
tion” was used and contested within the SPD. There were frequent battles within
the SPD about whether strikebreakers and pieceworkers could be accused of
having a “dishonorable” disposition. For example, in 1901 in Hamburg, the local
trade unions and Social Democratic Party actively fought over the application
of the term “dishonorable,” eventually drawing the national party leadership
into the fray. A group of around two hundred bricklayers had agreed to work
at a piece rate. This initiative violated the collective agreement to abolish piece
wages that the local bricklayers’ union had made earlier that year. The union
leaders of Hamburg viewed the pieceworkers’ initiative as a form of backstabbing
and “scabbing,” fearing, among other things, that the authorities would portray
these workers as “willing to work” and the union members opposed to them as
obstructers. As the unions were aligned with the German Social Democratic
Party, many party members demanded that these pieceworkers be dismissed
for their “dishonorable” actions. The interesting thing is that the 1890 bylaws
of the SPD said the following: “He who has acted against the principles of the
party program or has made himself guilty of dishonorable deeds shall not be
admitted.”"’

With this, the SPD membership statutes highlighted the notion of “honor,”
although it was problematic that “dishonorable actions” were not defined further.
Unlike some unions’ statutes, it did not explicitly refer to disenfranchisement or
any other “dishonoring” sentence. As a result, a special arbitration board had to
be appointed to determine whether the incentive workers could be excluded from
the party. This special board, chaired by Ignaz Auer, declared that “strikebreak-
ing” was clearly “dishonorable” as it undermined workers solidarity but that the
particular action of the incentive workers did not constitute strikebreaking since
members of the local union were not on strike. In the board’s verdict, then, these
workers’ actions were deemed objectionable but not “dishonorable.”'¢

Nonetheless, the pieceworkers controversy gave rise to a debate within the
party about the meaning of “dishonorable” and prompted some members of the
SPD to raise their objections to this verdict at the party congress that year. The
president of the Hamburg union, Theodor Bémelburg, declared: “I can't imagine
anybody so bad as these people. If their actions are not dishonorable, then I don’t
know what dishonorable is.”**! Carl Legien, a union leader and prominent party
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member, also supported this position when he defended a motion to reject the
board of arbitration’s findings.'®? In the end, the case instigated a debate among
several left-wing media outlets about the definition of the “honor of the worker”
and whether it differed from the honor of other citizens.'®

Despite the debate, the arbitration board’s verdict was not overturned but
was, rather, supported by the party congress. The case of the Hamburg brick-
layers demonstrates how the definition of “dishonorable action” was disputed,
and not only on the level of penal law: even a political organization that had
frequently and vehemently criticized the German Empire’s execution of justice
used the category. The most interesting aspect, however, was that the arbitration
board’s definition aligned with the basic principles of the penal code by refusing
to regard political opposition and “differences of opinion” as signs of a “dishon-
orable disposition.”

In a similar vein, Alexander Parvus, another prominent SPD party mem-
ber, considered it unnecessary to label these bricklayers “dishonorable” since,
he argued, this notion was reserved for “real criminals” “There is a difference
between the bricklayers’ lack of discipline and a dishonorable disposition.”!%
To his mind, opposition and disagreement were not reasons to declare a person
“dishonorable.” He added that it would be highly excessive to exclude these
workers from the party if the Hamburg conflict resolved itself within a few days.
“Dishonorable action,” he argued, was a notion that was used to distance them-
selves (Social Democrats) from the so-called Lumpenproletariat and not one for
questions of political opposition.'®®

In some cases, national SPD politicians even explicitly supported the use of
dishonoring punishments to make sentences more severe. For instance, when the
Reich Industrial and Commercial Code was being revised in 1891, Bebel stated
that employers making false statements in employees’ letters of reference should
be punished by being stripped of their civil privileges. In his eyes, these were the
most low-life, insidious crimes imaginable.'®® On another occasion, in 1897,
Bebel advanced a bill to punish people who trafficked women and participated
in prostitution—particularly border agents—with disenfranchisement; the bill
ultimately passed.’® Unsurprisingly, both proposals targeted people who abused
the power that came with their privileged position.

“Without Character or Spine”:
Political Conviction as a Sign of Honor

In the end, what was most pressing was the question of which defendants were
entitled to be treated as “political” offenders and thus were able to maintain
their right to participation in politics. In many cases, the judiciary drew the dis-
tinction. Certainly, the state had a powerful deterrent tool in “dishonoring sen-
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tences.” But it would be going too far to argue that judges could make unlimited
use of them. They were restricted by a consensus about their intended purpose.
These sentences were meant to separate ‘common’ criminals from “political”
ones. As a result, the notion of honor became increasingly associated with certain
moral and political convictions. As Ute Frevert observed, the concept of honor
became more and more individualized in the German Empire; people appealed
less to lineage and social position and more to personal characteristics in their
claim to honor.'*® Adherence to a political belief therefore became a clear indica-
tor of one’s worthiness of honor in public discourse.

This view was endorsed from several sides of the political spectrum, both
socialist and liberal. In an editorial written for the Hamburger Echo in 1908 titled
“The Notion of Honor from a Capitalist and a Socialist View,” socialist publicist
and member of the SPD Franz Laufkétter, whose pseudonym was Brutus, explic-
itly endorsed the idea that honor mainly consists in one’s faithfulness to one’s
convictions. He argued that people in capitalist society seemed to believe that
honor was something exterior, something the authorities could give and take. Yet,
honor “in the true sense of the word,” he wrote, was really a matter of a person’s
subjective sense of self-worth and the degree to which he was loyal to his own
convictions: “Socialism bases honor on the inner worth of people,” and people
who only cared about external honor, he argued, were “the most characterless
people, without conviction or spine.”'® By pointing out how even Christ had
been viewed as dishonorable in the eyes of his peers, he argued that these “exter-
nal” honor codes were merely relative; he equated these so-called honor codes
with time-dependent conventions.

From a different political angle, a liberal judge from Breslau, Paul Albers,
made a similar argument in the Berliner Tageblatt in 1907. He drew on another
example to emphasize how relative the “exterior” definition of honor could be—
that of Gottfried Kinkel, a professor and revolutionary activist in the 1848 rev-
olutions whom judges deemed dishonorable after the 1848 revolution but who
was later heralded as a national hero. Kinkel was exemplary of someone who was
faithful to his beliefs and honorable.'”® These discussions about the concept of
honor contributed to it remaining so powerful when invoked.

People could appropriate the often-proclaimed “dual nature” of honor (refer-
ring to its exterior and interior aspects) to recover their honor against the claims
of the judiciary. But the more this happened, the more it seemed impossible to
find common ground for using the notion. At the same time, the suspicion that
political ideology could be used to cover up the real motives of a base criminal
action influenced the judiciary. Thus, most legal scholars seemed to agree that
the difference between a dishonorable and an honorable disposition could be
equated with the difference between “real” idealism and egoism. In the German
Empire, there seemed to be some common ground in the denouncement of cer-
tain “dishonorable” people, but it was gradually crumbling away. For the public
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prosecutor quoted in the beginning of this chapter, it was self-evident that polit-
ical offenders should receive harsher sentences. This demonstrates that political
offenses were also viewed with more suspicion. Increasingly, because of individual
claims to honor, it became harder to find a definition of honor on which the
consensus could be based.
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