Chapter 8

The Past, Present and Future of Technology
on Sentencing in Taiwan: Some Constitutional
Reflections

Yi-Yi Lee

A. BACKGROUND

Sentencing is a complex decision in which judges must consider factors
in multi-dimensions. In Taiwan, the turn to the application of technology
in sentencing commenced with the White Rose movement in 2011, the
large-scale public movement triggered by a judgment that pronounced
three-years-and-two-months” imprisonment, whereas the prosecutor had
asked for seven-years-and-ten-months’ imprisonment for a person who
was convicted of sexually assaulting a six-year-old girl.! Such considerable
discrepancy between the requested and handed down sentencing invoked
the public’s questioning whether sentencing decisions were consistent,
transparent and reasonable. Responding to the public’s call for reform, the
highest administration — the Judicial Yuan — committed to the public that
it would endeavour to enhance the transparency and consistency of sen-
tencing decisions.? However, sentencing decisions pertain to the discretion
enjoyed by judges, who are obliged only to follow the law,® especially not
any orders from the government and the judicial administration. To carry
out the judicial administration’s commitment without jeopardising judicial
independence, the Judicial Yuan began the procurement of a series of tools,
with different levels of reliance on technology, to enhance the transparency
of sentencing.

This chapter introduces three generations of the above-mentioned
tools, their methodologies, and their practice (see ‘B. The Past, Present
and Future’). To assess the constitutional implications contextually, it also
introduces two changes in the law — the Constitutional Court Procedure Act
and the Citizen Judges regime, which entered into force respectively in 2022
and 2023 - and their relevance to the application of sentencing technolo-
gies (see ‘C. Sentencing Legal Techs amid Changes’). Finally, it analyses the
accompanying constitutional issues amid changes (see ‘D. Constitutional
Issues’).
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B. THE PAST, PRESENT AND FUTURE - PROCUREMENT
AND PRACTICE THROUGHOUT THREE GENERATIONS

The procurement of the sentencing tool commenced right after the White
Rose movement. The first generation of sentencing tools emerged in 2012
and was publicised in 2016. Whilst still online and accessible to all, the
maintenance of its data stopped in 2019. The procurement and open time-
line of the second-generation tool overlapped with the first-generation one.
The second-generation tool was publicised in 2018 and is still online and
accessible.* The third-generation tool has been online since February 2023.
It is now exclusive to the judiciary. Nevertheless, considering the publicising
trajectory of its predecessors, it is likely to be open to all in the future.

I. First generation (the sentencing database)

(a) Motivation for procurement

The motivation for procuring a sentencing tool directly responded to the
dilemma between enhancing the transparency of sentencing decisions and
avoiding infringing judicial independence. The first proposed solution by the
Judicial Yuan was straightforward, to provide a case database with search
tools.

(b) Methodology and maintenance

The methodology of providing a case database as the sentencing tool stems
from two presumptions: first, like cases should be treated alike; and, second,
if how cases which were similar to the present case have been decided by
other judges in the past can be easily checked, the average and the distribu-
tion of the sentencing decisions in past judgments shape the benchmarks
which assist all stakeholders — the judges, the parties and the civil society — to
examine the consistency and reasonableness of the sentencing decision for
the present case.

In order to realise such a methodology, the Judicial Yuan recruited two
sets of people: experienced criminal court judges and law graduates. The
former creates the instructions on what factors in the judgments are relevant
in defining a ‘like case’ that must be tagged. Taking sexual assault offence
as an example: factors may cover those already stipulated in the law, for
example, whether the accused trespassed into the residence of the victim,
and circumstantial factors not specified by the law, such as whether the
victim suffers from mental illness or was impregnated due to the assault. The
latter then follows those instructions, examines all the applicable judgments
and tags the factors accordingly.
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(c) User interface

Entering by selecting a category of offence, the users may input factors from
sets of options; some are single-choice, whereas some are multiple-choice,
corresponding to the codebook created by the aforementioned judges.
Figures 8.1 to 8.4 display the output. Responding to the input, the page
simultaneously shows the number of matches. After clicking search, the next
page displays the average distribution of sentencing decisions handed down
in those matching judgments.

Once released exclusively to judges in 2012, users soon found the intrinsic
limitation of the first-generation tool: the more factors selected, the fewer
matches were found. For example, a ten-times gap can be found between
Figure 8.1 (2,826 matches of fraud cases where three options were ticked: the
specific provision of the aiding fraud offence that was charged, the provision
of a deduction of the sentence was applied, and the offender has acquired
financial benefit) and Figure 8.2 (246 matches when an additional option,
‘motivation for the crime, was due to financial difficulties’, was ticked). It is
common to find only a handful or zero matches if a user attempts to input all
factors, which invokes the pitfall of lacking representativeness.

Figures 8.3 and 8.4 illustrate various aspects of sentencing decisions in
judgments based on similar facts in the past. These statistics provide a useful
reference for judges. Judges can use this information to quickly acknowledge
how their colleagues make decisions and then apply it to the present case, as
long as the statistical base is not too small and thus unreliable. Another pitfall
is the maintenance cost due to the reliance on human readers to exercise the
tagging process.® In 2019, the Judicial Yuan ceased further maintenance of
the first-generation sentencing system, partly due to the maintenance cost
concern.
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Figure 8.1 A page of the first-generation system displays results (2,826
matches) when the user assigns three factors
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Figure 8.2 A page of the first-generation system displays the number of
matches where the user assigns four factors
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Figure 8.3 A page of the first-generation system displays the distribution of
sentences in DUI cases

Note: The box on the right lists the factors assigned in a search result of the distribution of sen-
tences in DUI cases: judgments made in 2010, the specific offence of DUI (Article 185-3 of the
Criminal Code), the cause of unsafe driving being alcohol-related, breath alcohol intensity test
results of 0.5 to 0.74 mg/L, no harm to others, and the vehicle type being a motorcycle. The table
at the top indicates that eighty-six offenders were fined, eighty-seven received a sentence of less
than fifty-nine days’ imprisonment, one received a combination of both, and thirty-one were
sentenced to more than sixty days’” imprisonment. The percentages are shown.



126 Yi-Yi Lee

% PRRERFENER S S ST OO PUP LS S Sl LS AP E S U C~SLIDHAS LA

S BREFERER
REAE: 5208 SSME : AWM iR
PSS 8 [RIEME FEME |[REME SRR - 99-995¢
ENEFERER 2058 6% |2 (1) S48 |15EEE) > C AESEIO5HEYS TR
izl msm] (v = 876 [0H@E)  [9H  |59HGE) o3 TR
eSS Atk |55H/3.08(1¢k) (55H/3.0% |55H/3.08(1¢%) > FERLRQZFE - RAES
AR 31¢k | 20H(148%) 264 5.08(11%) > EHREENE - 05074 ERSAT
AMGEAGREE [NA [NA NA NA (MGIL)
[mE2eE | Bxe Bpe | Oaewnse | Oamen | DANENFNSE | | > 2EERRE RESE - REREAE
FRE
B A G E_H1% > R 3OE T - B (aEN
3 BERADEDEE )
(o ek

34

26 22

i 2 13

9
0 0 0 0
0

20HPAF 21~30H 31~40H 41~50H 51~60H 61~70H 71~80H 81~90H 91~100H100H 11 £

Figure 8.4 The distribution of specific cases in which offenders were
sentenced to fewer than 59 days of imprisonment for DUI cases

(per Figure 8.3 search)

Note: Figure shows the distribution of the specific cases in which the offenders were sentenced
to fewer than fifty-nine days of imprisonment for DUI cases (per the search conducted in
Figure 8.3) matching the assigned factors. This chart specifically shows the number of individuals
sentenced to imprisonment for fewer than fifty-nine days: thirteen sentenced to fifty-one to sixty
days, thirty-three sentenced to forty-one to fifty days, and so on.

II. Second generation (the sentencing trend system)

(a) Motivation for procurement

To compensate for the limitation of the first-generation tool and explore
the possibility of establishing normative guidelines, the Judicial Yuan devel-
oped the Sentencing Trend System with a predictive function (hereinafter
referred to as the second-generation system) in 20147 and released it to the
public in 2018.

(b) Methodology and maintenance
The methodology of the second-generation system is rooted in the presump-
tion that each criminal conduct corresponds to normatively proportionate sen-
tencing, and the contribution to the sentencing of each factor can be quantified.
The methodology of the second-generation system, therefore, goes: a norma-
tively proportionate range of sentencing for any case can be predicted provided
the factors involved in the particular case can be ascertained and each applicable
factor has been assigned a quantified contribution value to the sentencing.
Similar to the first-generation tool, first, the Judicial Yuan recruited judges
to create the codebook and law graduates to execute accordingly. Second, all
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tagged factors in all applicable judgments undergo regression analysis to find
out the contribution, a quantified positive or negative value, of each factor to
the sentencing decision. Third, the statistical finding of the contribution of
each factor is reviewed by a focus group comprising stakeholders including
the sitting judges, prosecutors, practising lawyers, academics and interest
groups in civil society.® The focus group deliberates over whether the sta-
tistical finding coincides with their expectation; if not, the statistical finding
would be tendered to reflect a more reasonable contribution.’

(c) User interface

The users enter offence from eight categories as presented on the homepage
(Figure 8.5). The user may select from lists of applicable factors: for example,
in the sexual assault offence, whether the defendant was younger than
twenty years old, the number of victims, whether the defendant pleaded
guilty, if any instruments other than body parts were used during the criminal
conduct, from the left panel (Figure 8.6).

The right panel displays the suggested penalty in the upper box and a
range of suggested penalties in the lower box (Figures 8.7 and 8.8 show
search results of DUI and Fraud cases, respectively). These values vary simul-
taneously once the user ticks or unticks different boxes. The users can select
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Figure 8.5 The homepage of the second-generation system
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Figure 8.6 Page displayed after selecting one of the eight categories of
offences: sexual assault case

from the options in the left panel but cannot insert factors unknown to this
system. Subsequently, the adding-up generates the suggested penalty.

III. Third-generation (machine-learning sentencing database)

(a) Motivation for procurement

The loss of law graduates as human resources urged the Judicial Yuan to
review the practicality of updating the databases for existing tools. The
Judicial Yuan, therefore, began the procurement of artificial intelligence-
involved technologies to compensate for the required reading and tagging
work previously done by human readers. The third-generation tool, the
Sentencing Information Systems, applied semantic labelling and automated
tagging to replace the reading and tagging work. It was released to the judges
on 6 February 2023.

(b) Methodology and maintenance

The third-generation system comprises two sets of search tools, fact-based
and evaluation-based. The former is a renewed first-generation system,
in which the human tagging work is replaced by algorithms, semantic



Past, Present and Future of Technology on Sentencing in Taiwan 129

ENEBREZEZRM

A BEEEEE RANGERERE RER ZER SEINE EEEF TREIERE [ER

[HiE$18SHE Z23B 1A TEZ2BEE]

FRmER

Breath est Suggestion: 2 months
’ .
than 0.24mg/L
o (= E| &) %28
Type of vehicle: motereyele £ R h
mesusner s wrar g | RaNBE.0f Suggestion: 2 months
No Yes 0;'5 2HZE
2RER il - I3 0% 283
If there were e
in BEELS . v =
other p?l’SOhS in EhiEmzE B SMSR TS ERMANER :
the vehicle E2ZAME
EmE T * WREERE - 0.24mg/ 1T
If the offender”” $an-sm . zaznuA: ws
violated other :"::" . AREEEEEE: EES BEUE
traffic regulationss=ge) . onsg
*c ERARREESE:E
o mARLS BELEEZSESIHEE

Figure 8.7 Suggestions for DUI cases based on assigned factors
(no matching cases)

labelling and automated tagging. The latter is another search tool apply-
ing an independent set of search terms. The methodology of the latter
shows the user how the positive or negative evaluation of each fact factor
in similar cases would impact sentencing decisions in past judgments. For
example, a search term might be ‘the user gave positive (sympathetic)
evaluation to the circumstances under which the accused committed the
offence’; whereas the average, range and distribution of the sentencing
handed down in the past judgments applying the assigned evaluation factor
displays accordingly.

(c) User interface

The Uls for the two search tools are separated. On the fact-based search
page, the users may select the offence (Figure 8.9). After entering the second
layer, users may designate the fact factors considered in past cases: for
example, in DUI cases, the volume of alcohol consumed, whether injuries
were incurred, the type of vehicle used, and whether the defendant is a
recidivist of the same offence (Figure 8.10). The number of matches may
change in response to the user selection. After submission, the next page
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Figure 8.8 Page displaying an instance of fraud

shows the distribution of sentencing decisions matching the designated fact
factors in past judgments, by types of punishment or terms of imprisonment
(Figures 8.11 and 8.12).

In the evaluation-based system, users enter offences (Figure 8.13). Then,
the users may assign their evaluation on each factor as for/against/neutral
(on the accused). The factors to which users may assign their evaluation
include the post-commission attitude, the damage incurred, the personal-
ity of the defendant, the victim’s attitude, etc. The number of matches and
the distribution of the sentencing decision are displayed simultaneously
according to the input (Figures 8.14 and 8.15).

The comparison between Figures 8.14 and 8.15 demonstrates that when
more options for ‘evaluation for the defendant” were selected, the outcome
favours softer sentencing decisions. This is shown from the concentration of
the shorter bars on the left side of the distribution chart, given that the total
number of cases distribution (curve) remains unchanged.
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Figure 8.14 The second layer of the evaluation-based system shows the
distribution of sentencing decisions handed down in matching judgments
Note: The page displays the total number of judgments in this category within a specific time-
frame from 2018 to 2019. The red number shows the number of matching judgments that meet

the designated evaluation for each factor: the common aggravating or mitigating factors in drug-
related cases and general sentence-related factors.
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Figure 8.15 Distribution of sentencing decisions handed down in matching
judgments

Note: A change that was made (compared to Figure 8.14) was how the factor ‘the integrity of the
defendant’ was evaluated. In Figure 8.14, this factor was not considered, but in Figure 8.15, only

judgments that gave a positive evaluation to the integrity of the defendant were counted. As a
result, the number of matching cases dropped to 54.

C. SENTENCING LEGAL TECHS AMID CHANGES -
CONSTITUTIONAL COMPLAINTS AND CITIZEN JUDGES

This chapter aims to assess the constitutional implications of the tech-
nologies on sentencing contextually, taking into account both the users
of the systems and the reviewers of the sentencing decisions. Therefore,
the background where two legal regimes recently came into force must
not be overlooked: first, the entry into force of the Constitutional Court
Procedural Act 2022 (CCPA 2022), which envisaged the constitutional
review of judgments; and, second, the entry into force of the Citizen Judges
Regime in 2023, which expands the concept of ‘judges’ to include lay
persons with no prior knowledge of how sentencing decisions were made
in the past.

The first represents a new possibility in the way that sentencing deci-
sions might be reviewed in the future. In Taiwan, the review of sentencing
decisions has been exclusive to the superior courts, the High Court and
the Supreme Court, whereas the constitutional review of legislative acts
is exclusive to the Taiwan Constitutional Court (TCC). The Constitutional
Court Procedure Act 2022 bestowed on the TCC an extra jurisdiction to
review the constitutionality of how judges interpret and apply those laws.!
In other words, it now becomes possible for the TCC, if requested by
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individuals, to review the constitutionality of the judge’s interpretation of
the laws stipulating sentencing matters, which includes the judge’s philoso-
phy and methodology on exercising their discretion on sentencing, with or
without technological sentencing tools.

The second represents the emergence of a new group of stakeholders who
have access to technological sentencing tools. Although no evidence suggests
substantial reliance of the current users, the professional judges, on the exist-
ing first-and-second generation systems (details see D.I. ‘Conceptualising
a fair court — the independent judges and the responsibility to reason’), the
status quo is likely to change following the introduction of the Citizen Judges
regime, which changes the compositions of the ‘judges’ backgrounds’. Since
the new group of ‘judges” will face difficult decisions, it will be worth observ-
ing whether this new group tends to refer to or rely on the statistics showing
a taxonomy of sentencing decisions made in the past. As a result, after the
entry into force of the Citizen Judges Act in 2023, it is not fanciful to expect
the practicality of the sentencing system and the judges” willingness to con-
sider referring to the sentencing legal techs to increase.

The following section discusses the constitutional reflections based on
precedents regarding the relevant principles of sentencing laid down by the
TCC in the past, the practical application of technologies on sentencing and
their constitutional issues in the present and the future involving the two
new regimes.

D. CONSTITUTIONAL ISSUES - THE CHALLENGE OF DUE
PROCESS

The TCC has not yet directly ruled on issues related to the application of
technologies on sentencing. However, some case law of the TCC has been
established in criminal justice discourse and is worth looking at. It is the
TCC’s settled case law that punishments must only be imposed by a formally
and substantively fair court;'! to comply with the constitutional safeguard of
due process, only admissable evidence verified within an adequate process
shall be used against a criminal defendant,'? who has the right to know and
challenge the evidence used against them.' It is also the TCC’s settled case
law that any punishment shall be given by a court whose discretion is intact,'
in the manner that judges have discretion to apply individualised punish-
ment or treatment responding to the gravity of the conduct and the culpa-
bility of the offender (the proportionality of punishment, or the principle of
Nullapoena sine culpa).’> Meanwhile, the right not to be discriminated against,
or the principle of equality, is explicitly enshrined in the Constitution, which
concretises the mandate that ‘like cases should be treated alike’. Stemming
from these case laws, the following subsections attempt to conceptualise
three constitutional mandates in the context of applying technologies on
sentencing: the concept of a fair court (D.I); the concept of admissibility of
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evidence and the right of the defendant to know the evidence used against
them (D.II); and the concept of proportionate sentencing will be revisited in
the legal tech context (D.III).

I. Conceptualising a fair court — the independent judges and
the responsibility to reason

Two dimensions related to the court are worth discussing in the context of
the application of technologies to sentencing. First, judicial independence,
as a pillar of the rule of law, is enshrined in the Constitution, which stipu-
lates that judges shall only be bound by law and shall not be interfered with
internally or externally when carrying out their duties.’ In this regard, the
application of sentencing tools might concern judicial independence if the
sentencing suggestions produced by the technological tools gain substantial
binding force. One example of the substantial binding force is where the
higher court would quash the lower court’s sentencing decision if the latter
deviated from the suggestions generated by sentencing tools.

Second, this chapter proposes that the constitutional mandate of a fair
court encompasses that the judges, to an extent, are obliged to give adequate
reasons that support their judgment.!”” However, it must be clarified that
there is no case law of the TCC directly affirming this obligation since it con-
cerns the allocation of judicial resources. Such an obligation often hampers
judicial efficiency and worsens the workload of judges. The concretisation
of such a potential constitutional mandate in the context of the application
of sentencing tools may be that judges bear the obligation to state how they
applied the sentencing tools, as well as whether and why they adopted or
disregarded the suggestions.!®

Neither did these issues invoke prominent concerns or spark wide dis-
cussion in Taiwan. The present writer attributes this to a low reliance on the
first-and-second-generation systems in the practice of judges, which coin-
cides with the proclamation of the Judicial Yuan that judges are not bound
by the suggestions generated by the systems. The writer observes no obvious
impetus suggesting such reliance might increase after the introduction of the
third-generation system or the entry into force of the CCPA 2022.

Nevertheless, the entry into force of the Citizen Judges regime in
January 2023 is likely to distil such equilibrium. For applicable cases, the
Citizen Judges regime changes the background of the judges, from solely
professional to partly laypersons and partly professionals. It is arguable that
the scientific outlook and methodology of the first-and-second-generation
sentencing tools, reflecting that the outputs represent the decisions of
experienced professionals, may compensate the layperson’s confidence
in making the sentencing decision, which subsequently reinforces the
layperson’s willingness to rely on, or even abide by, the suggestion gener-
ated. Moreover, the Judicial Yuan explicitly indicated that facilitating the
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sentencing procedure in Citizen Judges” involved cases is the main impetus
of the third-generation Al-based system." It would be unsurprising if the
further ‘hi-tech’ third-generation system attracts more applications and
enhances reliance.

It is therefore suggested that the future challenge is likely to focus on
how to ensure the proper technological literacy of the Citizen Judges.
Citizen Judges should be informed that factors that contribute to propor-
tionality in sentencing often interrelate with each other;*” that the function
of a trial court includes restoring justice, conflict and achieving social cohe-
sion;?! and that no legal tech or algorithm can replace the ‘independent
mind’ of a judge.?

II. Revisiting the defendant’s right to know and challenge the
evidence used against them

Under the guarantee of due process and the right to a fair trial, it is the TCC’s
settled case law that the accused individuals enjoy the constitutional right
to know and challenge the evidence used against them. In circumstances
where the sentencing suggestion generated by the system is referred to in the
judgment, such a suggestion fulfils the widest concept of evidence. The issue
then arises as to whether the defendant is entitled to request the disclosure of
the algorithms — if any — built into the systems, and the methodology of the
systems. A wider out-spill of the issue is whether the defendant is entitled
to request the disclosure of what search terms the judge has input to get the
output suggestion, as to the methodology inside the judge’s mind regarding
how they decide to adopt or disregard the suggestions. The latter represents
the flip of the coin of the judge’s obligation to reason (already addressed in
illustrated in D.I).

The issue of disclosure concerns the so-called technological black box.
Once requested by the defendant, the relevant information, especially the
quantification, formula forming of the system, the date and methodology,*
and/or algorithm,? should be explained to fulfil the defendant’s effective
opportunity to challenge the reasonableness and admissibility of the evi-
dence.” This coincides with the famous umbrella term ‘technological due
process’, proposed by Citron,?® and the auditability, transparency, and con-
sistency, in the specific context of an algorithm by Villasenor and Foggo?” and
others.”

So far, defendants have little motivation to challenge in this regard
because of the low reliance of judges on the sentencing systems. However,
this aspect of legal challenges might be enriched after the introduction
of the Al-based third-generation system by several factors coming into
play: the precision of auto-tagging and explainability of the semantic
labelling,?’ the neutrality of the evaluation factors is biased,* and whether
the bias may be corrected.
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Moreover, it is worth observing whether the concept of the right to know
and challenge evidence used against them would evolve, particularly follow-
ing the likely increasing reliance on sentencing tools following entry into
force of the Citizen Judges regime (as illustrated in Figure 8.4: the defendant’s
lawyer challenged the black box).

ITI. Conceptualising fairness in sentencing — between proportionality
and equality

It is noteworthy that in a specific case involving a sentencing system, the
Supreme Court and the High Court had differing views. The issue of fair-
ness in sentencing was featured in a debate between the two courts. In this
case, the High Court was asked to review the fairness of the sentencing
decision made by the District Court. The defendant appealed on the ground
that the latter’s decision was disproportionate. The High Court overturned
the District Court’s decision. The judgment indicated that, after searching
in the first and second-generation systems, it was clear that the District
Court’s decision departed from the suggestion and average sentencing
decision in similar cases. Based on the principle of equality, a justifica-
tion is required for this discrepancy. As the District Court failed to explain
such a discrepancy, its sentencing decision cannot sustain the principle of
equality and must be overruled.?> The Supreme Court was then asked to
review the High Court’s decision, and it upheld the decision, however, for
a contrasting rationale. The Supreme Court emphasised that judges must
focus on the specific details of each case when making sentencing deci-
sions® to ensure that individuals receive appropriate and tailored punish-
ment. This means judges must not consider irrelevant information from
other cases, including decisions of other cases shown in the sentencing
systems.?*

The Supreme Court’s view indicates the tension between the legitimacy
of any sentencing system and the constitutional principles regarding sen-
tencing. Some even comment that the Supreme Court’s ruling, despite not
explicitly stating that considering the past data per se violates the principle of
proportionality and individualised sentencing, has eliminated the practicality
of the first-and-second generation systems.*> A dilemma for judges therefore
emerges. Consulting the sentencing tools might help a judge fulfil their task
to treat their present case like other ‘like cases.” Meanwhile, consulting the
sentencing tools might hamper the judge’s duty to concentrate on the present
case and disregard irrelevant information. The issue then becomes, in the
language of criminal procedure, whether the output generated by the first-
generation system is admissible;* and in the language of the Constitution,
whether there is a constitutional space left for the judges to apply sentencing
tools in practice. After the expansion of the jurisdiction of the TCC due to the
entry into force of CCPA 2022, it is worth observing whether the TCC would
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elaborate further regarding the nuance between the principle of equality and
proportionality.

Another issue is the ‘narrowing effect,” which refers to judges’” inclina-
tion to decide similarly due to consulting the same sentencing system. It is
worth observing whether the Courts would elaborate more, after the intro-
duction of the third-generation system and the involvement of layperson
judges, on whether fairness is bestowed with dynamic meaning,®” whether
the narrowing effect derived from the application of aggregated data and/
or algorithm is desired,®® or it should be avoided because algorithms do
not reflect the degree of severity and might worsen the correctness of the
information.®

E. CONCLUSION

This chapter introduced three generations of sentencing tools with differ-
ent methodologies for applying technology. The first-generation search tool
and the second-generation (normative) sentencing trend system in Taiwan
were the Judicial Yuan’s responses to the public’s call for transparency and
predictability in sentencing. Few constitutional challenges have been raised
so far, partly due to awareness of the danger of breaching the principle of
individualised sentencing specified by the Supreme Court, and partly due to
the professional judges” low reliance on the sentencing tools.

This discussion proposed that the change of users, the change of review-
ers of doctrines, and the change of the technology itself are variants of the
constitutional implication of sentencing tools. The entry into force of the
Citizen Judges regime in January 2023 is likely to put the application of tech-
nology on sentencing under the real pressure test by adding a new type of
user. If reliance on the sentencing tool increases, the constitutional mandate
for a fair court where the judges bear the obligation to reason might be
further discussed and defined.

In the same thread, the release of the third-generation systems in February
2023 represents a change in the technology itself. It also increases the likeli-
hood that the accuracy of the technology and the transparency of algorithms
would be challenged under the issue of how to carry out the defendant’s right
to know and challenge the evidence used against them.

The entry into force of the CCPA 2022 adds another variant as a poten-
tial competent reviewer of doctrine emerged. The settled doctrine set by the
Supreme Court that little space is left for the application of sentencing tools
without jeopardising the principle of proportionality, that is, giving indi-
vidualised sentencing, its intersection with the principle of equality and other
applicable doctrines can now possibly be revisited and further elaborated if
the TCC decides to admit a complaint regarding the methodology of apply-
ing technology on sentencing. The future of these three dimensions remains
worth observing.
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For example, Kehl and others noted, in the context of risk assessment, the risk of
bias and lack of reliability in sentencing could result in revival of discrimination
against age, socio-economic status, and gender. See Kehl and others (n. 24).
Shope indicated several biases that could contribute in the machine-learning
and the suggestion output (see n. 23); Chiao proposed the solution to the worry
regarding reinforcement of biases by detecting biased factors and reducing the
impact of unjustified consideration: Chiao (n. 18), 253.

Taiwan High Court 105-Chiau-Shang-Yi No. 117.

Supreme Court 108-Tai-Shan No. 3728 Criminal Judgment. Same rationale,
also see Supreme Court 108-Tai-Kang No. 436 Criminal Verdit, 107 Tai-Kang
No. 2797 Criminal Judgment.

This resonates with the fairness proposed by academics: see Douglas A. Berman,
‘Re-balancing Fitness, Fairness, and Finality for Sentences’ (2014), 4 Wake Forest
J. Law & Policy 151, 157-8.
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Comparable ideas are ‘dynamic fairness’ proposed by Chouldechova and others,
Alexandra Chouldechova and Aaron Roth, ‘A Snapshot of the Frontiers of
Fairness in Machine Learning’ (2020) 63 Communications of the ACM 82 <https://
doi.org/10.1145/3376898> (accessed 13 February 2024); also ‘legal concept of
fairness” proposed by Kehl and others (n. 24).

Proposed by Chiao (n. 18), responded by Jesper Ryberg, ‘Sentencing Disparity
and Artificial Intelligence” (2023) 57 The Journal of Value Inquiry 447.
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