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Abstract

The combined effect of the digital and global economy has funda-
mentally changed the very concept of a consumer, the consumer’s 
place in the digital society, and the relationship between consumers 
and other actors, such as governments. By using goods and services, 
consumers still play the role of passive actors in the market economy. 
However, in today’s society, not only does our consumption behav-
iour make us consumers, but virtually all aspects of our daily lives 
and social interactions are made possible by, and conditional upon, 
being consumers first. To be producers, creators, learners, critical 
thinkers, and citizens, we must be consumers first, by clicking on 
or signing lengthy standard-form contracts before getting access to 
goods and services (including government services). Standard-form 
contracts have become the dominant regulatory mechanism of con-
sumer relationships and, by extension, digital civic participation. 
This article frames the relationship between consumers and citizens 
within the growing dependency on standard-form contracts. It identi-
fies the ineffectiveness in the current legal rules governing standard-
form contracts and provides a related policy research agenda needed 
to limit the expansive private ordering of standard-form contracts. 
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The digital and global economy has fundamentally changed the 
very concept of a consumer, the consumer’s place in society, and 

the relationship between the consumer and other actors, such as gov-
ernments. By buying goods and using services, consumers still play 
the role of passive actors in the market economy. However, in today’s 
society, with the increased digitization of goods and services, not 
only does traditional consumption behaviour make us consumers, 
but virtually all aspects of our daily lives and social interactions are 
made possible by, and conditional on, being consumers first. Indeed, 
citizens must consume digital products in order to fulfill other social, 
economic, and cultural roles.

Before we acquire a digital good or service that enables us to be 
producers, farmers, creators, learners, critical thinkers, or citizens, we 
must click on or sign lengthy terms and conditions—standard-form 
contracts—imposing the provider’s terms of service. Standard-form 
contracts lead to increased private ordering in the digital context—
that is, service providers building their own rules and enforcement 
mechanisms in lieu of, or parallel to, state’s rules and enforcement 
mechanisms. 

Standard-form contracts have now become the dominant regu-
latory mechanism of consumer relationships. Migrated from the 
commercial space, those standard-form contracts have also become 
important regulatory mechanisms of digital civic participation, as 
governments are now using such contracts for service delivery. 

This chapter frames the relationship between consumers and 
citizens within the context of our growing dependency on standard-
form contracts that effectively make us consumers first. It identifies 
the ineffectiveness in the current legal rules governing standard-form 
contracts and provides a related policy research agenda needed to 
limit the expansive private ordering of standard-form contracts. 

The Paradigm of Consumers First

Up until the rise of the Internet and digital technology, consumers 
were, as Daniel Defoe noted in 1726, “the last article” (p. 5) or “utmost 
end” (p. 389) in a trade chain. As buyers and consumers of goods and 
services, consumers were exclusively situated within the marketplace. 
They were passive actors in that they were the end consumers of 
the products and services (Trentmann, 2016). Starting in the 1970s, 
consumer protection policies and legislation that were introduced in 
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Canada (and elsewhere) were deeply rooted in this classic paradigm 
of consumers as passive actors in the marketplace, articulated some 
250 years prior. As weaker parties in the marketplace, consumers 
needed “protecting,” hence, for example, a suite of policies were 
introduced on product safety and warranties (Ramsay, 1985). The 
same paradigm also underpins, to this day, competition policies, 
which focus on consumer welfare, defined purely in economic terms 
of price and market choice (Werden, 2011). While the consumer move-
ment worldwide was built on strong social, political, and (arguably) 
ideological values (Ramsay, 1993), the remit of consumer activism and 
government-issued consumer policies was predominantly focused 
on consumption. There was very little, if any, intersection between 
the role of individuals as consumers, the goods and services they 
acquired and used, and their “civic experience” and role as citizens 
(Dubois and Martin-Bariteau, 2020). Even in socially driven actions, 
such as consumer boycotts of goods, “Political [activities were] dif-
ficult to distinguish from other aspects of consumption activities” 
(Jacobsen, 2017, p. 183).

As we lead more connected lives, either by choice or by immu-
table force, in the digital and increasingly global economy the 
paradigm of consumers as passive actors has fundamentally shifted. 
Individuals, as consumers, have been propelled from their passive 
role at the very end of a market transaction to the very beginning of 
virtually all social interactions, and not just within what has been 
the purview of market transactions, but also within what has been 
the purview of other social interactions, including citizenry. 

As Margaret Scammell noted, “The act of consumption is 
becoming increasingly suffused with citizenship characteristics 
and considerations. … It is no longer possible to cut the deck neatly 
between citizenship and civic duty, on one side, and consumption 
and self-interest, on the other” (2000, p. 352). While the notion of 
citizen-consumer blurs the line between political and consumptive, in 
such a relationship, consumerism is subordinate to citizenship, even 
though citizenship is increasingly expressed through consumption 
behaviour (Scammell, 2000, p. 352; Cho et al., 2015). 

I argue, however, that this shift goes beyond the blurring of 
the lines. The shift is so fundamental that almost all relationships 
become subordinate to, and are viewed through, the lens of individu-
als as consumers, where many aspects of our lives can only be real-
ized by first consuming a digital good or a service. Our purchasing 
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behaviour still makes us consumers, fulfilling the traditional role of 
passive actors in the marketplace. More importantly, however, virtu-
ally all aspects of our daily lives and social interactions are made 
possible by, and conditional on, being consumers first. When they 
purchase farm equipment, farmers are being consumers first. When 
they read digital books, stream documentaries, or submit assign-
ments through learning management systems, students are being 
consumers first. When we use our phones, the Internet, messaging 
apps, or social media to communicate with friends and family, we 
are all being consumers first (see, e.g., Shade et al., in Chapter 3). 
Political discourse and civic participation at municipal, provincial, 
federal, or global levels are increasingly happening through digital 
tools (Dubois & Martin-Bariteau, 2020). When we read the news, 
follow government announcements on social media, or share our 
views on issues that matter, we are all consumers first before we can 
be engaged citizenry. 

Standard-Form Contracts as Dominant Regulatory Mechanisms

Standard-form contracts have migrated from the commercial envi-
ronment into every aspect of our lives. For example, we are required 
to agree to terms of services before we use social media platforms, 
create an email account, apply for government services, and so on. 
In effect, only by first consuming a digital product can we fulfill 
other social, economic, and cultural roles. The main tool governing 
this consumptive role is a non-negotiable standard-form agreement 
(also called contract of adhesion or boilerplate), which is presented 
on a take-it-or-leave-it basis. As consumers first, we have become 
“contract takers” (Cohen, 1988, p. 1125). We are presented with a 
binary choice: either accept the contract terms as they are presented 
and get access to the services, or decline the contract and effectively 
be left behind. 

Standard-form contracts have been a business reality for almost 
two centuries (Rakoff, 1983). They are an efficient mechanism to 
standardize frequent transactions and significantly reduce, if not 
eliminate, transaction costs. In the commercial environment, where 
these contracts originated, the parties have the commercial acumen 
to understand the consequences of the terms of a standard-from con-
tract, to assess, and, if necessary, absorb any future legal or business 
risk arising from it (Pavlović, 2016, pp. 406–409).
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Freedom of contract and party autonomy are foundational 
principles of contract law and by extension, private law. The state 
does not interfere in the private contractual bargain between parties, 
unless the contract itself is fundamentally flawed. For example, if the 
parties lack legal capacity to contract, the contract is unconscionable, 
illegal, or against public policy objectives. Historically, each of these 
exceptions has been interpreted narrowly, and over the decades their 
scope has gotten even narrower. These exceptions define the outer 
boundaries of the contractual relationships. Such a broad scope of 
what is permissible, the theory goes, is essential for the markets to 
function and the state has little interest (or capacity) to police how 
these individual and private relationships are ordered. In other 
words, what is within these rather expansive boundaries is permis-
sible behaviour. What is out of the boundaries is not permissible. 
As a result, the courts rarely interfere with or alter the contractual 
bargain. In the industrial society, there are few, if any, challenges 
to this type of private ordering. Private ordering generally affects 
only the commercial parties and it affects their mutual relationship. 
It does not affect third parties or ordinary people, and it does not 
pose significant challenges to society as a whole (Trebilcock, 1995).

The initial migration of standard-form contracts from the purely 
commercial sphere into the consumer environment was reserved for 
odd transactions such as tickets, standardized waivers of liability for 
dangerous sports, rent-a-car agreements, or major financial transac-
tions. Canadian courts have generally enforced these contracts, pend-
ing sufficient notice to consumers (Tilden Rent-A-Car v. Clendenning, 
1978; Trigg v. MI Movers International Transport Services, 1991). 

The true scope of the intrusion of these contracts into the 
daily lives of individuals happened at the confluence of digitization 
and the ever-growing role of the Internet. Standard-form contracts 
became an integral and unavoidable gate through which we pass, 
as consumers first, into the realm of digital services and our collec-
tive digital lives. In the digital environment, as Ian Kerr put it, these 
contracts have become “the rule[,] and [the businesses,] the rulers.” 
(Kerr, 2005, p. 191). Rakoff’s observation from the last quarter of 
the Twentieth century captures the significance of the rule-making 
power of these contracts: “The use of form documents, if legally 
enforceable, imparts to firms … a freedom from legal restraint and 
an ability to control relationships across a market” (1983, p. 1229). The 
current reality where virtually all aspects of our lives are subject to 
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standard-form contracts leads to a significant expansion of private 
ordering beyond what Rakoff originally contemplated and has sig-
nificant implications, not just for consumer rights proper but also, 
and perhaps more importantly, for civic participation and human 
rights more broadly. 

On their own, boilerplate standard-form contracts are arguably 
not what is problematic. It is the way in which they have effectively 
become the main rule-making instrument in the digital environment 
and have expanded the role of private ordering into all realms of 
digital life. Unilaterally defined contracts implement an online pri-
vate ordering which allows private actors to effectively work around 
states’ laws. This migration of standard-form contracts, from the 
commercial environment to consumer space and numerous social 
spaces, raises many challenges and questions about the appropriate 
limits of private ordering in the digital society. 

First, the commercial environment in which these contracts 
have developed is markedly different from the current environment 
in which we are consumers first. There is a fundamental informa-
tional and bargaining asymmetry between the contracting parties—
businesses, on the one hand, decide unilaterally on the terms with 
complete information about services and risks, and consumers (or 
citizens), on the other, can only accept the terms not fully aware of 
all the risks. This asymmetry is at the core of why the boilerplate 
contracts are currently being used to push the boundaries of private 
ordering.

Second, people do not have a real ability to opt out of these 
contracts. While for certain services, there may be an alternative 
service that arguably does not come with the same restrictions, 
often there is no practical alternative, or the alternative comes with 
a very similar standard-form contract (Pavlović, 2016, p. 423). More 
fundamentally, it is not about whether there are alternatives; it is 
about the lack of choice and the lack of any control that people have 
over the terms of these relationships (see Shade et al., in Chapter 3). 
The rapid shift toward digitization of everything means that every 
aspect of our lives and social activities—from work to entertainment 
to civic participation—is now governed by these contracts. This con-
cern is further amplified in relationships where people do not have 
any choice—such as government services or a growing number of 
formal or informal public-private partnerships that are taking over 
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what once was a realm of public services (for example, the increasing 
use of Google Classroom in delivering K–12 education).

Third, the way these contracts are structured—from their 
length, to their readability, to their need for instantaneous accep-
tance, makes it impossible for consumers to realistically understand 
the rights and obligations under the contract, assess the risks, and 
make a truly informed choice (Bakos, 2014; Ben-Shahar & Schneider, 
2014; Shade et al., in Chapter 3).

And, lastly, if there is a serious problem with the goods, ser-
vices, or the provider’s practices, due to restrictive contractual terms 
(such as arbitration clauses, forum selection clauses, or class action 
waivers) that limit consumer’s access to domestic courts, it is virtually 
impossible for an individual to obtain a recourse, which renders any 
rights that one may have under the contract (or even under a legisla-
tive or regulatory mechanism) effectively meaningless. In addition, 
even if consumers had unobstructed access to domestic courts, the 
perennial problem of consumer complaints has been that the cost 
of pursuing a claim is much higher (by multiple amounts) than the 
value of the claim (Best, 1981). The value of consumer claims is often 
in the range of several hundred dollars (or, at a higher end, several 
thousand dollars), while the cost of the legal process, including legal 
representations, is often in the tens of thousands of dollars. The high 
cost of pursuing the claim acts as a significant barrier to seeking 
enforcement of one’s rights or challenging unfair practices. While 
collective recourse, such as class action, may provide an avenue for 
resolving problems that affect the collective user base or the underly-
ing unfair practices, meaningful dispute resolution is increasingly 
being contracted out in standard-form contracts through arbitration 
clauses, forum selection clauses, and class action waivers (Pavlović, 
2016; Enman-Beech, 2020). The contracting out of meaningful access 
to a judicial process (as a necessary vehicle toward access to substan-
tive justice) makes the standard-form agreements virtually impen-
etrable since it eliminates an accountability mechanism to challenge 
the service providers’ practices. 

Limitations of the Current Regulation of Standard-Form 
Contracts

Despite a normative view that the enforcement of (electronic) 
standard-form contracts poses challenges and risks in the consumer 
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context (Radin, 2013; Ben-Shahar, 2007), Canadian courts, over the 
last two decades, have prioritized commercial certainty and party 
autonomy over the social reality of standard-form contracts and 
their regulatory role by routinely enforcing consumer electronic 
standard-form contracts. What follows is a brief summary of the 
most important Canadian cases on electronic contracts insofar 
as they exemplify the courts’ approach to regulating the con-
tracts from the perspective of consumers as passive market (and 
social) actors. 

Rudder v. Microsoft (1999) was the first Canadian case involving 
electronic standard-form contracts and exemplifies this approach, 
which has been subsequently carried through in a number of con-
sumer cases involving boilerplate contracts. In what is now an oft-
cited paragraph, Justice Winkler prioritized party autonomy and 
commercial certainty over the collective interests of consumers, 
which were perhaps not as apparent then as they are today. The 
following quote from Justice Winkler also exemplifies the classic 
paradigm of consumers as having no other role other than being 
market participants:

Neither the form of this contract nor its manner of presenta-
tion to potential members are so aberrant as to lead to such 
an anomalous result. To give effect to the plaintiffs’ argument 
[to not enforce the forum selection clause] would, rather than 
advancing the goal of “commercial certainty” … move this type 
of electronic transaction into the realm of commercial absurdity. 
It would lead to chaos in the marketplace, render ineffectual 
electronic commerce and undermine the integrity of any agree-
ment entered through this medium. On the present facts, the 
Membership Agreement must be afforded the sanctity that 
must be given to any agreement in writing. (Rudder v. Microsoft, 
1999, para. 16)

When the case was decided, in 1999, electronic commerce and 
electronic consumer contracts were nascent, and it may have been dif-
ficult to imagine how pervasive these contracts and digital services 
over the Internet would become in the daily lives of individuals. By 
focusing on party autonomy and commercial certainty, the court set 
an almost irreversible course for electronic standard-form contracts, 
whose negative consequences are strongly felt even today. 
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In Kanitz v. Rogers Cable (2002) and Dell Computer v. Union des 
consommateurs (2007), the courts have further entrenched the view 
that these contracts are about freedom of choice and party autonomy, 
and, as such, should be given the same effect as freely negotiated 
contracts in the commercial environment. Such a narrow approach is 
particularly challenging for contemporary circumstances, in which 
standard-form contracts are regulating a much wider swath of social 
relationships. By routinely enforcing standard-form contracts, the 
courts are effectively giving private actors much more power than 
to regulate pure market relations.

In contrast, the Supreme Court of Canada’s decision in Douez 
v. Facebook (2017) represents a significant shift toward both under-
standing the regulatory role of standard-form contracts and their 
implication to both economic and social relationships. The major-
ity of the Supreme Court (which included two decisions, one by 
Justice Karakatsanis for the majority and a concurring opinion by 
Justice Abella) recognized that the contemporary environment of 
consumer contracts is distinct from the commercial environment in 
which the contract rules have developed over the years. The majority 
recognized that these contracts are now ubiquitous and are based 
on the inequality of bargaining powers. Justice Abella went further 
than the majority to encapsulate the reality of these contracts: there 
is “no bargaining, no choice, no adjustments” (Douez v. Facebook, 
2017, para. 98), which is at the core of why these contracts challenge 
the traditional bases of contract law, such as consent, choice, and 
party autonomy. The majority found Facebook’s terms of service 
to be a valid agreement but did not enforce the forum selection 
clause, which effectively permitted for the class action against 
Facebook to proceed in British Columbia. Justice Abella found that 
the forum selection clause as a contract was not valid since it was 
unconscionable. 

In my view, the Supreme Court’s decision in Douez v. Facebook 
(2017) marks a fundamental shift in the court’s approach to consumer 
contracts but is short of revolutionary. The Supreme Court’ justices’ 
4–3 split—as well as the arguments used by the majority (that there 
is a new social reality in which these contracts are effectively pow-
erful regulators) and the dissent (that the economic reality in which 
“certainty and predictability of transactions” take precedence)—are 
indicative of the tension between the old and new paradigms of 
consumer relationships. 
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While the Supreme Court recognized in Douez v. Facebook (2017) 
that consumer relationships are different than commercial ones, 
two years later, in TELUS Communications v. Wellman (TELUS, 2019), 
the court failed to recognize that the same dynamic applies to other 
similarly situated parties, such as small businesses. In the court’s 
view, the case primarily hinged on the statutory interpretation of 
the Ontario Arbitration Act (1991), leaving little room for addressing 
normative and policy arguments about the role of standard-form 
contracts and their impact on relationships involving vulnerable 
parties. Similarly to Douez v. Facebook, although with a different split, 
TELUS Communications v. Wellman embodies the tension between 
maintaining commercial certainty (in the majority decision), and 
understanding the social and economic reality of “absence of choice” 
for the weaker parties (in the dissenting decision [TELUS, 2019, para. 
166]). It is worth noting, however, that Justice Moldaver, writing for 
the majority, did recognize that there are broader policy implica-
tions of these contracts, but that they “are better dealt with directly 
through the doctrine of unconscionability” (TELUS, 2019, para. 85). 
The doctrine of unconscionability is an equitable doctrine the courts 
use to deny enforcement of a contract or, more commonly, a clause 
in a contract. In Douez v. Facebook, Justice Abella found Facebook’s 
terms of use unenforceable based on the doctrine of unconscionabil-
ity. The doctrine is not uniform across Canada, and generally sets a 
high threshold (Enman-Beech, 2020). 

In Heller v. Uber Technologies (2019), the Ontario Court of Appeal 
did what the Supreme Court of Canada in TELUS did not, and rec-
ognized that in relationships governed by standard-form contracts 
other similarly situated parties—such as workers in the gig econ-
omy—ought to be protected due to the inequality and unfairness of 
the underlying relationship. In this case, Uber drivers were seeking 
a declaration that they were employees, not independent contractors; 
but an arbitration clause in Uber’s terms of service required Canadian 
drivers to arbitrate their claims in the Netherlands, with an upfront 
filing fee of $14,500. Revolving around the enforceability of this 
arbitration clause, the case was all about access to justice and access 
to class proceedings as a meaningful dispute resolution mechanism 
for class-wide claims. In its decision, the Ontario Court of Appeal 
recognized that workers in the gig economy are as equally vulner-
able as consumers, and found that an arbitration clause in Uber’s 
terms of service was unconscionable. Yet it remained to be seen if, 
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on appeal, the Supreme Court would carry forward the paradigm 
shift introduced in Douez v. Facebook. 

On June 26, 2020, the Supreme Court of Canada issued its deci-
sion in Uber v. Heller, ruling the arbitration clause in Uber’s terms of 
service was unconscionable, and therefore unenforceable. While, like 
TELUS, Uber v. Heller is not a consumer case, the underlying issue of 
the regulatory power of standard-form contracts is equally applicable 
to consumer relationships. 

The Supreme Court’s decision in Uber v. Heller might be much 
more groundbreaking than the court’s quite revolutionary decision in 
Douez v. Facebook. First, contrary to the 2017 divided bench, the very 
strong majority of eight justices to one in Uber v. Heller would signal 
that the court now embraces the new reality of how far-reaching the 
regulatory power of standard-form contracts has become. Written 
by Justice Abella and Justice Rowe, the majority judgment lays out 
a modern version of the unconscionability test that is particularly 
tailored to standard-form contracts in the mass-market environment. 
Concurring, Justice Brown agreed with the unforceability of the 
arbitration clause, but on the ground that it “undermine[d] the rule 
of law by denying access to justice” (Uber v. Heller, 2020, para. 101). 
On the opposite end, the dissenting opinion by Justice Coté is a 
treatise on freedom of contract and party autonomy, showing the rift 
between the old and new paradigms. Second, the majority and the 
concurring judgments distinctly recognize that, while being a pro-
cedural mechanism, arbitration clauses have a direct impact on the 
substantive rights under the contract, and effectively eliminates any 
rights of the weaker party when it prevents access to an appropriate 
adjudicatory mechanism. Thirdly, and perhaps most importantly, 
the Supreme Court recognized that standard-form contracts are a 
necessary tool in today’s mass market, but put on notice the drafters 
of these agreements: going forward both procedural and substantive 
clauses will be subject to a closer judicial scrutiny. 

Conclusion: Ways Forward

It has taken almost twenty years for the courts to recognize the radi-
cally different reality of the contemporary society in which we are 
consumers first—a necessary rationale to start recalibrating certain 
aspects of contract law. In today’s society, where our lives are largely 
digital, the line is blurring between a consumer, who acquires digital 
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services, and a citizen, who uses those digital services to be informed 
or participate in civic discourse. Citizenry in a digital context is often 
premised on digital consumerism, and both activities are tightly 
wrapped into standard-form contracts. Boilerplate contracts have 
thus migrated even further, from a purely commercial environment 
to a consumer environment, and now to citizenship and participa-
tion in a digital context. 

Contracts have been a regulatory tool for private economic 
relationships, yet they are increasingly being used to regulate socio-
economic rights (such as the right to work) and a wide range of social 
relationships that often include significant public interest (such as 
civic participation). As a result, standard-form contracts have become 
a powerful tool that extend the boundaries of private ordering into 
somewhat of an unchartered territory with significant risks for the 
public. By supercharging contracts with procedural limitations (such 
as forum selection clauses, arbitration clauses, and class action waiv-
ers), businesses are making it difficult, if not impossible, for users to 
challenge their practices before the courts. This effectively shields 
businesses from any oversight over their practices and makes them 
into powerful gatekeepers of numerous social interactions, including 
access to and provision of information. 

A robust and multifaceted research and policy agenda is 
urgently required in order to strengthen consumer rights, preserve 
the integrity of civic participation, and prevent further erosion of 
human and democratic rights by non-negotiated standard-form 
contracts:

• First, given the diversity of contracts (and the relationships 
they regulate), a more nuanced, empirically based approach 
to identifying risks and challenges is required for meaning-
ful evidence-based policy-making. While it is easy to paint all 
standard-form contracts with the same “unfairness” brush, 
not all of them are the same or produce the same impact, 
given the wide range of relationships they regulate and the 
multitude of provisions they include. Cataloguing the pro-
visions (Marotta-Wurgler, 2007), identifying their negative 
impact, and correlating the contracts with the market power 
and market options would be the first step, and would pro-
vide a sound empirical basis for identifying appropriate and 
proportionate regulatory approaches.
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• Second, Canada needs to learn from other comparable juris-
dictions, such as from the European Union’s (EU) New Deal 
for Consumers (Directive [EU] 2019/2161, 2019) and Australia’s 
comprehensive legislative review of consumer law (2018). 
Canada also needs to overcome federal-provincial jurisdic-
tional issues and create a strong and well-rounded consumer 
rights framework that would be applicable across industries, 
across federal and provincial borders, and across a myriad 
of regulatory schemes and regulatory agencies. Basing this 
consumer rights framework on the consumers-first paradigm 
would help resolve the current reluctance to limit the reach 
of contracts, since contracts are currently seen exclusively as 
economic regulators. 

• Third, a uniform legislation that limits the reach of standard- 
form contracts, and that applies to not only consumer rela-
tionships but other similarly situated relationships, would 
go far in addressing some of the current tensions. The legis-
lation could use as a model, or expand on, the EU Directive 
on unfair terms in consumer contracts (Directive 2005/29/EC, 
2005) or the American Law Institute’s draft “Restatement 
of the law of Consumer Contracts” (McGowan, 2019). In 
addition, providing a uniform format and simplifying the 
language of the contracts would go far in fostering digital 
and legal literacy, and helping people understand their rights 
and obligations (Shade et al., in Chapter 3). 

• Finally, and perhaps more importantly, given that standard-
form contracts act as entry points to all aspects of digital 
life, it is imperative that the narrow view of standard-form 
contracts as economic regulatory mechanisms gives way 
to a more expansive view of boilerplate contracts as social 
regulatory mechanisms. Only by changing this starting 
viewpoint can we shift the thinking and corresponding regu-
latory approaches to contracts both in the areas of consumer 
relationships as well as social or civic relationships. The 
Supreme Court of Canada may have just done that in Uber v. 
Heller, but it remains to be seen whether the Supreme Court’s 
recognition of the new social reality of these contracts and 
the corresponding shift in the way they are enforced are car-
ried forward by that Court itself, as well as the lower courts, 
in both the consumer context and, more importantly, the 
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broader social context of these contracts—until regulators 
and legislators finally act. 
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