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The Case for Courtroom
Technology Competence
as an Ethical Duty for Litigators

Amy Salyzyn

Introduction

Courtroom technology has become a common feature of many litiga-
tors” practices. To be sure, the available technological tools vary
greatly among courtrooms, ranging from relatively simple devices
like audio-recording equipment or video screens on which evidence
can be displayed to fully outfitted “e-courtrooms” that feature cut-
ting-edge technology to assist in all aspects of trial proceedings.
Notwithstanding this variability, there is now a strong case that
lawyers need to understand and use an increasing number of tech-
nologies in order to effectively represent their clients in court.

This chapter considers whether the emerging ubiquity of court-
room technology translates into an ethical duty for litigators to have
appropriate competence in relation to courtroom technology.! The
position ultimately taken here is that courtroom technology competence
is properly understood as an ethical obligation for litigators and should
be of concern to lawyer regulators.? However, it is also argued that this
ethical obligation should not be primarily addressed under the con-
ventional rules-based system whereby lawyers’ behaviour is reactively
evaluated against minimum standards within a “quasi-criminal”
lawyer disciplinary regime.? Instead, and for reasons discussed further
below, it is argued that lawyer regulators ought to adopt policy
approaches that focus on facilitating and encouraging best practices
when it comes to lawyers” competence in courtroom technology.
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This chapter unfolds in four parts. It starts off by making the
case that lawyers need to understand and use an increasing number
of technologies in order to effectively represent their clients in court
(see Lawyer Competence in Courtroom Technology and Effective
Client Representation below). Then, it sets out why appropriate
competence in courtroom technology is properly seen as an ethical
obligation for litigators and, therefore, falls within the mandate of
lawyer regulators (see Technological Competence as an Ethical Duty,
see page 220). The third part argues that lawyer regulators need to
act more aggressively to monitor and ensure lawyer courtroom-
technology competence given the absence of evidence that lawyers
possess adequate competence in this area (see Why Lawyer Regulators
Should Care about Courtroom-Technology Competence, see page
222). Finally, the chapter concludes by exploring policy options for
lawyer regulators that could allow them to become more involved
in facilitating increased lawyer competence in courtroom technology
(see What Might Lawyer Regulators Do?, see page 224).

Lawyer Competence in Courtroom Technology
and Effective Client Representation

This part outlines three interrelated reasons why it is appropriate to
treat lawyer courtroom technology competence as an important
aspect of effective client representation in contemporary litigation
practices: (1) although courtroom technology is not uniformly used
across courtroom settings, its presence has significantly increased
in recent decades; (2) as a result, in a growing number of cases, law-
yers must be able to appropriately use courtroom technology in order
to optimally advance their clients’ interests; and (3) additionally,
understanding courtroom technology and its associated risks is
sometimes necessary for lawyers to adequately protect their clients
from technological misfeasance by others.

What Is “Courtroom Technology”?

Before proceeding with the analysis, it is necessary to first define
how the phrase “courtroom technology” is being used in this chapter.
The term “courtroom technology” has been defined in a variety of
different ways by those who study the phenomenon.* Given that the
particular technologies in use can easily change over time and from
one setting to another, there are a number of advantages to using a
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more functional or categorical definition rather than attempting to
enumerate all of the specific technological tools that courtrooms are
currently using. For example, Fredric Lederer has observed, “modern
trial courtroom technology can be roughly divided into information
(evidence) presentation, remote appearances, court record, ‘counsel
communications,” (for example, internet access from counsel table),
assistive technology (including interpretation), jury deliberations,
and appellate matters.”® This chapter borrows from Lederer’s defini-
tion with a focus on technology used with respect to (1) information
presentation, (2) remote appearances, (3) court record, and (4) jury
deliberations (including jury use of social media). In addition, the
chapter includes a fifth category: (5) information collection (including
conducting online legal research).

The Increased Presence of Courtroom Technology
Anecdotally, there is widespread recognition of a significant increase
in the presence of courtroom technologies in North America over
the past several decades. To start with Canadian examples, the
description for a 2010 continuing legal education program organized
by the Canadian Bar Association on the topic of “Technology in the
Courtroom” states that “[fJrom digital still cameras to electronic
document displays to laptops equipped with presentation software,
new technologies are making headway in Canadian courtrooms, and
firm size need not be a limitation as software and services prolifer-
ate.”® Similarly, the home page of the Canadian Centre for Court
Technology, a not-for-profit corporation with a mandate to promote
the use of technological solutions to modernize court services,
observes that “[tlechnology is increasingly used in court processes,
both in civil and criminal cases.”” Similar observations can be found
in relation to American courts. For example, in 2010, Lederer
observed that “[cJourtroom technology now is a fundamental aspect
of trial practice for many lawyers...[and that] an ever increasing
number of courtrooms are being equipped with at least the ability
to electronically display evidentiary and other images to judge and
jury.”ﬁA law review article written a year earlier similarly notes, “[t]
echnology has infiltrated the lawyer’s practice in nearly every area...
[including] courtroom presentation and trial practice.”
Supporting these types of descriptive statements are several
empirical studies. For example, the results of a 2014 survey of 12,500
private attorneys conducted by the American Bar Association (ABA)
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suggest that there is significant use of courtroom technologies in the
United States. Among other things, the survey reports that 27.6% of
surveyed lawyers who practice in a courtroom used a laptop with
presentation software to present evidence and that 24.9% of those
who used laptops in the courtroom used them to conduct online
research (additionally, 23.3% and 21.7% indicated, respectively, that
they used smartphones and tablets to conduct online research in the
courtroom).”’ A 2003 Federal Judicial Center Survey on Technology
also found widespread use of court technology." For example, of the
9o district courts that responded to this survey,

Ninety-four percent ha[d] access to an evidence camera and 66%
to a digital projector and projection screen; 93% to wiring to con-
nect laptop computers; 57% to monitors built into the jury box;
77% to monitors outside the jury box; 89% to a monitor at the
bench; 88% to a monitor at the witness stand; 88% to monitors at
counsel table or lectern; 77% to monitors or screens targeted at the
audience; 80% to a color video printer; 91% to annotation equip-
ment; 95% to a sound reinforcement system; 92% to a telephone or
infrared interpreting system; 92% to a kill switch and control
system; 81% to an integrated lectern; 93% to audio-conferencing
equipment; 85% to videoconferencing equipment; 81% to real-time
software for use by court reporter; 74% to a real-time transcript
viewer annotation system; and 66% to digital audio recording.!?

In Canada, a 2012 comprehensive report on the Digitization of Court
Processes in Canada, authored by Jane Bailey, notes that “[dJocument
storage, viewing, manipulation and e-exhibit systems are available
in a number of courts (e.g., Alberta, BC, Ontario, Nova Scotia), as are
video display screens, and network connections for counsel.”** In
addition, the report observed that both audio-conferencing and
video-conferencing are available “in courts across Canada for a wide
variety of purposes.”** Another 2012 report, authored by the Action
Committee on Access to Justice In Civil and Family Matters, observed
“teleconferencing and videoconferencing is generally available
throughout Canada (by phone, video, Skype, etc). 9]

Although courtroom technologies of all types are not available
in all courtrooms,ﬁ these anecdotal and statistical reports confirm a
significant presence of various kinds of technology in courtrooms
across North America.
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Courtroom Technology and the Optimal Advancement of Client Interests
As a growing number of courtroom technologies come to be used, it
will become increasingly difficult for lawyers who are hostile to, or
unfamiliar with, such technologies to refuse to use them (or use them
poorly) and still be able to claim that they are providing optimal
client representation.”

Indeed, in certain circumstances, opting out may no longer be
an option—there are a number of situations in which use of court-
room technology by lawers is mandatory.”® A prosecutor, for example,
may have little choice but to conduct a bail review hearing using
videoconferencing equipment if that happens to be the practice in
the jurisdiction in which she practices.”” On the civil side, lawyers
participating in complex commercial cases may find themselves
subject to court orders requiring them to conduct an “e-trial,” which
calls for all evidence to be filed and presented electronically.?’ In
both of these examples, it is not open to the lawyers involved to opt-
out of using technology—in order to represent their client, they must
“play ball,” so to speak.

Even in situations where the use of courtroom technology is
permissive rather than mandatory,? there may be reasons why using
such technology is necessary for effective and efficient client repre-
sentation. One such reason is cost. With respect to evidence presenta-
tion technology, for example, Lederer reports in a 2003 article: “Based
on anecdotal evidence, our usual assumption is that evidence pre-
sentation technology saves a minimum of 1/4 to 1/3 of the otherwise
traditional amount of time necessary to present a case. Courtroom
21 experimentation suggests a minimum time savings of about 10%
even in a short one hour case, with only a few documents.”??

By way of another example, one might imagine a civil trial in
which a party could save several thousand dollars by having its
overseas expert testify using videoconferencing rather than travel
to attend the local court in person.?® To the extent that a lawyer
declines to present evidence electronically or to arrange for witness
testimony via videoconferencing due to personal discomfort or
unfamiliarity with the technology (as opposed to, for example, good-
faith concerns about whether using such technology is in his or her
client’s best interests),* the client will end up paying more for legal
representation than if he or she had retained a lawyer who was
comfortable and familiar with the relevant technology and therefore
willing to use it.
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Beyond cost, issues relating to access and quality of service can
also arise where lawyers refrain from using courtroom technologies
or fail to use such technologies appropriately. For example, as Jane
Bailey, Jacquelyn Burkell, and Graham Reynolds observe, videocon-
ferencing can operate as a tool to “improve equity with respect to
access to court proceedings” by, for example, “provid[ing] timely access
to court proceedings for those living in remote communities otherwise
served by relatively infrequently convened circuit courts” or
“provid[ing] improved access to interpreters for members of linguistic
minority groups, as well as low cost access to legal services and law-
yers, which may be especially important for those living in or incarcer-
ated in remote locations.”?®> Given these phenomena, lawyers who
refuse to use videoconferencing technology or who are unable to use
it effectively may be undercutting meaningful access to the courts for
some of the most vulnerable members of the public.

A connection can also be drawn between quality of service and
the use of online legal research technologies. If an unexpected legal
issue comes up during a courtroom hearing, the lawyer who is using
a laptop or other mobile device to conduct online legal research in
the courtroom is surely at an advantage over the lawyer who is
unable to conduct contemporaneous research because he or she does
not use such devices or does not know how to use them to carry out
research. Likewise, the client of a lawyer who can receive and review
real-time court transcripts, where available, also enjoys an advantage
over the client whose lawyer does not have this ability.

Furthermore, there is reason to believe that lawyers who use
technology to present evidence—like, for example, electronic white-
boards, digital projectors, or individual monitors for trial partici-
pants?®*—may enjoy a strategic advantage in certain circumstances.
Although now somewhat dated, a 1998 study by the Judicial
Conference Committee on Automation and Technology reported that
87% of the judges responding to the survey thought that video evi-
dence presentation technologies helped them to understand the wit-
ness better, 81% thought it helped them understand testimony better,
72% thought it improved their abilities to question witnesses, and 83%
found the technologies helped them to manage the proceeding.?”
Jurors were also surveyed, most of them reporting that they “believed
that they were able to remain more focused on testimony and evi-
dence” when evidence-presentation technologies were employed.?®
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The above study is limited in that it only measured subjective
impressions. There are, however, empirical studies on the effects of
visual technology on juror decision-making that suggest that such
technologies can help jurors better understand and be persuaded by
information presented by lawyers. For example, a 2012 article report-
ing the results of two controlled experimental studies on the effects
of lawyers’ use of PowerPoint presentations on liability judgments
indicates, among other things, that “using PowerPoint enabled attor-
neys on either side of the case to persuade by helping decision makers
to understand trial information better....[and that] [w]hen a lawyer
used PowerPoint, participants thought better of his performance.”?
To be sure, as the authors of this article and other scholars have
cautioned, the precise ways in which judges and jurors interact with
electronically presented evidence is complex and the subject of ongo-
ing empirical study.>® However, this chapter proceeds on the basis
of an uncontroversial premise in light of the studies to date: at least
in certain circumstances, using technology to visually present evi-
dence can lead to better comprehension and retention and can be
more persuasive than evidence presented without the aid of such
visuals.® The lawyer who refuses to use electronic methods of pre-
sentation or who cannot use these methods competently can, there-
fore, be said to be putting his or her client at a disadvantage.

Identifying and Responding to Technological Misfeasance by Others
In addition to the affirmative reasons in favour of using courtroom
technology to ensure effective and efficient client representation,
there is also a negative case for technological competence: in certain
circumstances, understanding courtroom technology and its associ-
ated risks may be necessary to adequately identify and respond to
technological misfeasance by others.

One major area in which misfeasance arises relates to social
media. In an extensive study, Marilyn Krawitz observes that the inap-
propriate use of social media by jurors has emerged as a significant
problem that courts now have to contend with.> As Krawitz notes,
inappropriate juror use of social media can impact the fair trial rights
of the accused in a criminal case in a number of ways. For example,
she argues that social media “can affect a juror’s conscious or subcon-
scious mind” and potentially introduce jurors to information (not
presented in court) that may be inaccurate or wrong.3® A lawyer who
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does not have a basic understanding of how social media works is
compromised in detecting juror misuse of social media. Moreover, in
cases where a juror is caught misusing social media, the court has a
variety of remedies available, ranging from simply questioning the
juror to removing the juror or declaring a mistrial.* The lawyer who
does not understand social media—for example, what it means to post
something on Twitter or Facebook—will have a difficult time identify-
ing and advocating for a remedy that best protects his or her client’s
interests in view of such juror misconduct.

Another area where misuse of technology can arise relates to
evidence presentation. In the United States, for example, there has
been significant coverage of prosecutorial misuse of PowerPoint
presentations and computer animations. It has been reported that
“[a]t least 10 times in the last two years, US courts have reversed a
criminal conviction because prosecutors violated the rules of fair
argument with PowerPoint.”3®> There are additional examples of
American courts finding prosecutorial use of computer animation
to be misleading® The South Carolina Supreme Court in Clark v.
Cantrell observed: “[A] computer animation can mislead a jury just
as easily as it can educate them. An animation is only as good as the
underlying testimony, physical data, and engineering assumptions
that drive its images. The computer maxim “garbage in, garbage out”
applies to computer animations.”?’

Although in some cases misuse of evidence presentation tech-
nology is obvious—take, for example, cases where the prosecution
displayed a bloody butcher knife on a five-foot-by-five-foot screen
or depicted the defendant as the devil*®—the prejudicial effect in
other cases can be subtler. As Neal Feigenson and Christina Spiesel
observe in their comprehensive study of how visual and multimedia
digital technologies are transforming the practice of law:

Possibly the most fundamental concern about the new media
displays is that they expand the role of implicit processes in legal
argument and judgment and thereby increase the likelihood
that factors other than the law and the evidence will improperly
influence verdicts....[V]isual and especially multimedia displays
make it easier for advocates to communicate arguably inappro-
priate messages without saying them explicitly.%

In light of this concern, and other potential risks with using evidence
presentation technology, Feigenson and Spiesel argue that lawyers
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can “help to educate jurors about the possible meanings of visual
displays, but they themselves need to be sufficiently educated about
the uses and effects of digital visuals and multimedia.”*’ In order to
adequately detect and respond to misuse of evidence presentation
technologies, lawyers must have some familiarity with these tech-
nologies and their attendant risks.

Issues of misfeasance may also arise in relation to e-discovery.
Indeed, four years ago, Dan Willoughby, Rose Jones and Gregory
Antine concluded, “e-discovery sanctions are at an all-time high.”
In many, if not most, cases, problematic conduct in e-discovery relates
to conduct that takes place prior to a court hearing.*> However,
e-discovery issues can also relate to conduct that takes place after a

court hearing is underway. For example, in United States v ]ohnson

charges of conspiracy to commit securities fraud, securities fraud,
and witness tampering were brought against the defendant in relation
to his activities with an internet company that he had founded and
directed as chief executive officer.** The defendant’s first trial “ended
abruptly” when his counsel withdrew from the record after realizing
that the client had provided them with a falsified email to use as an
exhibit in cross-examining a government witness.*> A mistrial was
declared and, in the context of a subsequent retrial, the defendant
was convicted of attempting to obstruct an official proceeding.

A lawyer who does not have the requisite competence in rela-
tion to e-discovery is at a disadvantage when representing a client.
In order to adequately protect a client’s interest, a lawyer must be
able to identify e-discovery misfeasance. Moreover, once misfeasance
is uncovered, an adequate understanding of e-discovery is necessary
in order for a lawyer to effectively make arguments as to appropriate
sanctions. As Willoughby, Jones, and Antine point out in their survey
of case law on e-discovery violations, courts have ordered a wide
variety of sanctions for e-discovery violations ranging from dismiss-
ing claims, adverse jury instructions, and monetary awards for more
serious violations to “evidence preclusion, witness preclusion, disal-
lowance of certain defenses, reduced burden of proof, removal of
jury challenges, limiting closing statements, supplemental discovery,
and additional access to computer systems” for less serious viola-
tions* The authors also note that “more creative courts have imposed
non-traditional sanctions, such as payments to bar associations to
fund educational programs, participation in court-created ethics
programs, referrals to the state bar, payments to the clerk of court,
and barring the sanctioned party from taking additional depositions
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prior to compliance with the court’s discovery.”® The client who is
the victim of e-discovery misfeasance needs a lawyer with sufficient
understanding of e-discovery such that he or she can effectively
argue for appropriate sanctions before the court.

Technological Competence as an Ethical Duty

The analysis above makes the case that lawyer courtroom technology
competence is an important aspect of effective client representation
in contemporary litigation practices. In short, it was argued that the
use of courtroom technology is increasing and that litigators must
be able to use and understand this technology in order to optimally
advance their clients” cases and protect their clients from the tech-
nological misfeasance of others. Building on this practical context,
this part makes the case that courtroom technology competence can
be properly understood as an ethical duty of lawyers.

To be sure, the issue of lawyer competence in courtroom tech-
nology may be conceptualized from a variety of perspectives. The
need for competence in this area can, for example, be seen as a private
duty that lawyers owe to their clients.*” One might also conceive of
lawyer competence in courtroom technology as a public duty that
lawyers owe to the courts in which they appear.®® Alternatively,
competence in courtroom technologies could be viewed as an essen-
tial professional skill that law schools ought to teach, along with legal
research and writing, for example.® The focus of this chapter, how-
ever, is whether lawyer competence in courtroom technology is an
ethical duty that falls under the jurisdiction of lawyer regulators.

It is also recognized that the issue of the appropriate use of
courtroom technology engages important issues, beyond the question
of lawyer competence, such as ensuring adequate funding of courts
and proper judicial education. There is also the worrisome issue of
how the use of courtroom technology may impact access to justice.
To take a simple example, if a technology such as a computer anima-
tion can lead to a more persuasive presentation of one’s case, the
client who is able to afford such animation is in a better position than
a client who cannot.”? These are important matters that warrant
further consideration. For the purposes of the analysis here, however,
the focus is on the discrete issue of lawyer technological competence
and the role of lawyer regulators in ensuring this competence.
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So, returning to the focus of this chapter: what might justify
the recognition of an ethical duty to have courtroom technology
competence? The idea that there is an ethical duty for lawyers to be
competent, as a general matter, is already well reflected in lawyer
professional codes of conduct. The American Bar Association (ABA)
Model Rules of Professional Conduct state, for example, in their first
substantive rule that “A lawyer shall provide competent representa-
tion to a client. Competent representation requires the legal knowl-
edge, skill, thoroughness and preparation reasonably necessary for
the representation.”

The Federation of Law Societies of Canada Model Code of
Professional Conduct similarly declares that “A lawyer must perform
all legal services undertaken on a client’s behalf to the standard of a
competent lawyer” and defines a “competent lawyer” as “a lawyer
who has and applies relevant knowledge, skills and attributes in a
manner appropriate to each matter undertaken on behalf of a client
and the nature and terms of the lawyer’s engagement.”>*

In recent years, several commentators have argued that this
generalized ethical duty to be competent includes a duty to be com-
petent in using technology.>> The ABA has gone even further and, in
2012, amended the Commentary to its rule on competence to refer
explicitly to technology. Comment 8 to Rule 1.1 on Competence now
reads as follows:

To maintain the requisite knowledge and skill, a lawyer should
keep abreast of changes in the law and its practice, including the
benefits and risks associated with relevant technology, engage in
continuing study and education and comply with all continuing
legal education requirements to which the lawyer is subject.>
(Emphasis added)

A number of states have adopted the above commentary regarding
a lawyer’s obligation to “keep abreast of changes in the law and its
practice, including the benefits and risks associated with relevant
technology,” bringing it into effect in those jurisdictions.”
Although a few commentators have posited the existence of an
ethical duty for lawyers to have competence specifically in relation
to courtroom technology,”® the existence of such a duty remains a
relatively novel proposition in the area of legal ethics and, thus, is

221



222

COURTROOM INTERACTIONS AND SELF-EMPOWERMENT

worthy of some extended analysis. The premise that a lawyer’s ethi-
cal duty of competence includes competencies in using and under-
standing courtroom technology is well supported when one looks at
current professional rules. The 2012 amendment to the ABA Model
Code of Professional Conduct underscores this fact, but even in jurisdic-
tions that do not specifically mention technology in their professional
conduct rules, a reasonable reading of general provisions on compe-
tence strongly suggests that this ethical duty exists. As noted above,
a client may be seriously disadvantaged in a court case if his or her
lawyer declines to use helpful technological tools due to incompe-
tence or is unable to detect technological malfeasance as a result of
a lack of knowledge or understanding of relevant technologies. As
the use of court technology is fast becoming “the norm”® rather than
the exception, competence in using these technologies can be reason-
ably seen as falling within the language of general competence rules,
namely, “relevant knowledge, skills and attributes” or “skill[s]...
reasonably necessary for the representation.”®

Why Lawyer Regulators Should Care about Courtroom
Technology Competence

The beginning of this chapter makes the case that litigators, as a
general rule, need competence with respect to courtroom technology
to effectively represent their clients, and that this competence can
properly be seen as an ethical duty of litigators. This argument,
however, does not necessarily lead to the conclusion that law societies
should be more actively involved in this area. An additional piece of
the puzzle needs to be explored: do today’s lawyers have sufficient
technological competence? If the relevant skill set already exists
among lawyers, then there would be little reason for lawyer regula-
tors to devote their limited resources to becoming involved in the
issue. This part argues lawyer regulators need to act more aggres-
sively to monitor and ensure lawyer courtroom technology compe-
tence given the absence of evidence that lawyers generally possess
adequate competence in this area.

A quick review of commentary online and in legal trade journals
suggests a general consensus that lawyers, as a professional class, do
not possess the requisite level of competence when it comes to using
technology. An internet search of the terms “lawyer” and “Luddite,”
for example, yields close to 50,000 results,® including articles or blog
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posts with the titles: “Luddite Lawyers are Ethical Violations Waiting
to Happen,”? “Don’t be that Luddite Lawyer,”®* “Can Lawyers Be
Luddites?,”* and “Helping Law Firm Luddites Cross the Digital
Divide.”® One study that has received considerable attention is a “tech-
nology competence audit” conducted by Casey Flaherty.? In his former
capacity as corporate counsel for Kia Motors Inc., Flaherty prepared
and conducted an audit on the technology skills possessed by outside
counsel retained by Kia. Among other things, the audit involved simple
tasks like formatting a motion in Microsoft Word and creating an arbi-
tration exhibit index in Excel.¥” The performance of outside counsel was
not impressive. In Flaherty’s words, “As far as I am concerned, all the
firms failed—some more spectacularly than others.”®®

With respect to technology in the courtroom, there are a num-
ber of reported examples of lawyer incompetence. In his article “A
Picture is Worth 999 Words: The Importance and Effectiveness of
Courtroom Visual Presentations,” Daniel W. Dugan details an inci-
dent during a 2007 breach-of-contract trial in California in which a
lawyer caused a commotion in the courtroom when he repeatedly
asked a witness to read a portion of a document to a jury that was
being projected onto the lawyer’s pants rather than the projection
screen. This situation eventually caused one juror to become frus-
trated and intervene, asking, “Have you ever heard of PowerPoint?"%
More recently, in 2013, a video of a prosecutor appearing to ineptly
question a witness about her social media accounts in a high-profile
murder trial went viral.”0

The above examples, of course, only reflect the experiences of
two lawyers who appear to lack adequate understanding of courtroom
technology. A broader snapshot of how the profession is faring can
be found in the 2014 ABA Litigation Technology Survey Report. Only
27.4% of the lawyers who responded to the survey and who practiced
in a courtroom reported that they had received training in courtroom
technology.”! A variety of reasons were given by the remaining 72.6%
as to why they did not receive training. For example, 32.6% of these
lawyers indicated that they did not receive training because “court-
rooms utilized do not have technology capabilities.”” However, 32%
indicated that “training is not available,” giving rise to concerns that
lawyers are not being given adequate opportunities to develop com-
petence with relevant technology.”® Even more troubling are the 5%
who responded that they did not receive training because they were
“not comfortable with technology.””
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We do not have a comprehensive account of the exact type and
level of skills that North American lawyers possess with respect to
courtroom technology. The partial information that exists, based on
both anecdotal accounts and empirical studies, suggests that there
may be a problem with respect to current level of lawyer courtroom
technology competence that demands attention from lawyer regula-
tors. Indeed, the very fact that there is uncertainty about the level of
competence in this area is itself a reason for lawyer regulators to
become involved—rather than reactively waiting for lawyers to incom-
petently represent clients and the resultant complaints, regulators
should be acting positively to ensure that the public is protected.

What Might Lawyer Regulators Do?

If competence in using courtroom technologies is an ethical obliga-
tion for litigators and should attract greater attention from lawyer
regulators, how should lawyer regulators respond? This part evalu-
ates three potential regulatory options: conducting surveys and/or
audits; changing the rules of professional conduct for lawyers; and
engaging in proactive educational initiatives such as developing best
practices and facilitating mentoring opportunities.

Surveys and/or Audits to Develop a Clearer Sense of Current State

of Competence

As a preliminary matter, the fact that we do not yet have a clear
picture of lawyer competence when it comes to courtroom technology
should make it a priority for regulators to devote resources to study-
ing current levels of competence. One way to do this is to develop
surveys similar to the ABA 2014 Legal Technology Survey Report
that ask various questions of practicing lawyers, but focus more on
assessing competence in relation to courtroom technology rather
than on general use of technology (the latter being the primary focus
of the ABA survey).

A limitation of a survey approach is, of course, that it would rely
on the subjective self-assessment of lawyers as to their level of com-
petence. As a result, a survey approach is likely to be skewed. There
would seem, for example, to be a real risk that surveyed lawyers
would over-estimate their abilities given that “[p]sychological studies
of human decision-making processes in a wide variety of contexts
have revealed that overconfidence is a ubiquitous phenomenon.””>
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Notwithstanding this limitation, a well-designed survey is
likely to provide us with more (if not perfect) information about
lawyer courtroom technology competence. Moreover, there is some
promise that the simple fact of having lawyers participate in a survey
of this type will yield positive results. An Australian study of lawyers
who had participated in a self-assessment of various management
practices found that having lawyers engage in self-reflection can, in
and of itself, lead to improved ethical outcomes.”

A more aggressive approach to assessing lawyer courtroom
technology competence could involve lawyer regulators conducting
audits similar to the audit described above that Casey Flaherty used
to assess the technology skills possessed by outside counsel. The
advantage of this approach is that it would provide a more objective
measure of actual skills than self-assessments. Moreover, there is
precedent for this type of measure. A number of Canadian law societ-
ies, for example, conduct proactive practice-review programs whereby
the practices of certain groups of lawyers (including new solo prac-
titioners and new calls) are assessed on a variety of criteria.”” Using
these programs as templates, an audit could be developed to evaluate
the courtroom technology competence of litigators. One challenge, of
course, in developing such an audit would be to choose which skills
to assess; as noted above, although the presence of courtroom technol-
ogy is increasing as a general matter, its use varies across courtrooms.
There is unlikely to be one set of technologies with respect to which
lawyers in a certain jurisdiction can be assessed. Another major chal-
lenge is that lawyers—who, as a professional class, have been found
to have “an especially strong desire for autonomy”’®—are likely to be
resistant to attempts to add another layer of external oversight and
involvement concerning how they conduct their practices. For this
reason, an audit may not be politically appealing to lawyer regula-
tors—which are, of course, ultimately governed by lawyers given the
profession’s self-regulating status in North America.

Changing the Rules

Aside from surveys and audits, lawyer regulators may want to con-
sider the possibility of adding a rule to professional codes of conduct
that specifically mentions courtroom technology competence. A
precedent exists with the ABA’s 2012 addition of general technological
competence in commentary to its Model Rules of Professional Conduct,
above. Although the ABA amendment does not appear to have to
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date resulted in any specific disciplinary proceedings, it has attracted
significant attention and inspired numerous articles and blog posts
emphasizing the need for American lawyers to improve their tech-
nological competence.” In other words, it has increased the profile
of technological competence as an ethical issue. As a possible starting
point for discussion of a rule that specifically mentions courtroom
technology competence, lawyer regulators could look to the following
language suggested by Michelle Quigley in a 2010 article:

Maintaining the requisite knowledge and skill necessary for
competent representation includes a duty to keep abreast of
technological advances that significantly affect the practice of
law. For example, in certain circumstances, lawyers may have
an ethical obligation to use courtroom technology in advocating
for their clients and to be competent in the use of technology
when doing so0.%

Ultimately, however, beyond the signaling value of a rule mentioning
courtroom technology competence, there are a number of reasons
why a rule change would have only limited regulatory value.

As a number of legal ethics scholars have noted, conventional
code and complaints-based disciplinary systems tend to deal with
lawyer behavior in a very narrow manner by focusing on whether
individuals are complying with minimum standards, and only react-
ing after problems have occurred in the first place.81 Indeed, there are
a number of reasons why the issue of courtroom technology compe-
tence may be particularly difficult to address through minimum
standards. First, as noted above, different jurisdictions are likely to
have different technologies available to lawyers, making it challeng-
ing to identify a single set of baseline skills that all litigators need.

Second, even if courtroom technologies were uniformly avail-
able across Canada, the identification of a set of baseline skills is
likely to be frustrated by the reality that different types of courtroom
practice will require different skills. It is also not possible to straight-
forwardly classify the use of courtroom technology as a good in all
circumstances. For example, in the case of video-conferencing,
although the use of technology can lead to potentially greater access,
it is also important to note, as Jane Bailey, Jacquelyn Burkell, and
Graham Reynolds have, that
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It is difficult, if not impossible, to predict the effect of videocon-
ferencing on court processes and outcomes, and indeed any
effect is likely to be multifaceted. In the courtroom context,
scholars have raised concerns about the use of videoconferenc-
ing, noting that it could have a negative impact on the percep-
tion of the witness by the court, the representation received by
a defendant, the outcome of the court proceeding, or the experi-
ence of the justice system by a defendant.®

In the case of videoconferencing, then, there may be complicated
and potentially subtle reasons why a lawyer might opt to use or not
use this technology in a given scenario. This reality means that a
rule stipulating, for example, that videoconferencing has to be used
in every case in which it is available could be potentially detrimental
to client interests.

Third, to the extent that lawyer regulators attempt to circum-
vent these types of problems by relying on general terms like
“relevant,” “appropriate,” or “ordinary” to describe minimum
competence standards, there are additional complications. As I
have noted previously, “[w]hile tethering competence to ‘relevant’,
‘appropriate’ or ‘ordinary’ practice might make sense when it
comes to well-worn techniques or behaviours within a professional
community, it doesn’t easily extend to technological competence
where the average level of knowledge and skill among lawyers is
variable.”®

Fourth, in a number of cases, it may be unfair to assess lawyers
against minimum standards given that lawyers may be reliant on court
infrastructure and court staff in order to use technology effectively.3*

Finally, assessing lawyers against minimum standards may
give rise to unfairness in cases where the use of a courtroom tech-
nology has financial costs that a client is unwilling or unable to
bear. To reiterate an example discussed above, although it
might be true in a particular case that a computer animation will
lead to a more persuasive presentation of a client’s case, not every
client will be willing or able to pay between s5,000 and $150,000
for an appropriate animation to be prepared by experts.®> Where
the client is not willing or able to pay for a particular technology,
it would be unfair to hold the lawyer accountable for failing to use
that technology.
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Pro-active Educational Measures

The reactive nature of disciplinary rules is also a major limitation to
the involvement of lawyer regulators in ensuring lawyer technologi-
cal competence. As noted above, rather than waiting for a complaint
that a lawyer violated an ethical rule and then evaluating whether
that lawyer should be sanctioned, it would be better for regulators
to try to avoid the problem in the first place.®® Instead of reacting to
complaints, a more productive policy choice might be for lawyer
regulators to pursue proactive educational measures to assist litiga-
tors in using best practices when it comes to courtroom technologies.
Best practices are also advantageous in that they can be tailored to
different practice contexts and can be revised as the technological,
legal, and social context evolves.

A number of possible methods could be used to advance lawyer
education on courtroom technology. One option would be for lawyer
regulators to provide lawyers with guidelines, ethics opinions, or
practice standards that detail best practices when it comes to using
courtroom technology. To their credit, a number of law societies and
bar organizations have already begun to provide these types of
resources to assist lawyers in increasing their technological compe-
tence.¥” In large part, however, these resources tend to deal with
practice management issues outside the courtroom, for example, how
to keep law firm computer systems secure and how to avoid unin-
tentionally disclosing confidential client information when using
electronic communications.®®

In addition to guidelines, ethics opinions, or practice standards,
lawyer regulators may consider developing or facilitating mentorship
programs or roundtables on the topic of court technology. The Law
Society of New South Wales, for example, established a Technology-
based Skills Exchange Pilot Program that seeks to connect “experi-
enced practitioners” with “tech-savvy practitioners” to facilitate
“imparting knowledge about technology in practice and sharing of
tips about the online and social media channels and their utilisation
in a professional environment.”® Another model of information
sharing and skills exchange can be found in the Richard K.
Herrmann Technology American Inn of Court, which in 2009 was
“established for the purpose of bringing together judges, lawyers
and law students to study the impact of technology on business
and the effect of technology on the practice of law and in particular
electronic discovery.””® When it comes to roundtable discussions
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regarding court technology specifically (as opposed to technology
generally), lawyer regulators might consider partnering with courts
in order to ensure that all relevant stakeholders are at the table. For
example, the Delaware Supreme Court Commission on Law and
Technology, established in 2013, has “broad representation including
judges from a variety of Delaware courts as well as lawyers in private
practice from various sized law firms, the Department of Justice,
in-house corporate counsel and information technology officers.”"!

To the extent that following best practices or engaging in men-
torship programs are voluntary, lawyer regulators will want to
consider putting in place incentives to encourage lawyers to pro-
actively seek out ways to improve their competence in courtroom
technology. Potential methods could include marketing incentives—
for example, allowing lawyers to be accredited specialists in court
technology—or financial incentives in the form of reduced licensing
fees for lawyers who demonstrate a certain level of technological
competence.”> Another possibility might be to require litigators to
complete a minimum number of hours each year of continuing pro-
fessional development courses on court technology and/or certify on
an annual basis their continuing competence in the area of court
technology. Mandatory continuing legal education is already in place
in many Canadian and American jurisdictions. The concept of cer-
tifying competence on an annual basis is more unique, although this
model has recently been adopted by the Solicitors Regulation
Authority in England and Wales.”®

Conclusion

In order to properly represent their clients, litigators need to under-
stand and effectively use courtroom technology. Not only can tech-
nology be important to presenting a client’s case in a time-sensitive
and cost-efficient manner, it can also impact how effective a lawyer
is in presenting a client’s case and convincing a judge and/or jury on
its merits. Understanding technology is also important in order to
identify and respond to potential technological misfeasance by others
in the course of litigation. Given these realities, courtroom technol-
ogy competence may be understood as part of a lawyer’s overall
ethical duty to represent clients effectively.

Notwithstanding the fact that lawyer courtroom technology
competence may be properly viewed as an ethical duty, it is not an
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issue that has attracted much attention from lawyer regulators to
date. It ought to. There is nothing to indicate that litigators currently
possess the necessary competence in this area; indeed, there is reason
to believe that they do not.

As a preliminary matter, lawyer regulators should improve
their understanding of the current level of technological competence
held by lawyers who practice in courtrooms through surveys and/
or audits. In terms of enforcing a duty to have competence in relation
to courtroom technology, this chapter argues that regulators should
be cautious about pursuing a rule-based disciplinary approach. Not
only is this approach limited insofar as it involves reacting to prob-
lems once they occur, it is also an awkward fit when it comes to
courtroom technological competence given the diversity of court-
room practice and the complications in the contexts in which court-
room technology is deployed, for example, different courtroom
infrastructures and varying client willingness and capacity to use
technology in a given case. As such, more proactive educational
approaches should be pursued, including providing guidance as to
best practices or pursuing mentorship programs.

Notes

1 Although the term “ethical” can carry a normative connotation, its use
in this chapter is descriptive and intended to signal that the issue of
courtroom technology competence is a proper subject for lawyer regu-
lators to take interest in. The use of the term “ethical duty” as opposed
to, for example, the term “professional duty” is also consistent with the
general discourse on lawyer competence.

2 This chapter focuses on North American lawyers. Accordingly, the term
“lawyer regulators” refers to provincial and territorial law societies in
Canada and state bar and court authorities in the United States that
have professional disciplinary authority over lawyers within their
jurisdictions. Even though the focus is on North American lawyers, the
analysis presented here will likely resonate in other jurisdictions where
there is also an increased use of technology in courtrooms.

3 There is a large set of literature that has generally identified and
analyzed limitations with the conventional rules based system. See
sources at footnote 81 for further discussion. In using the term “quasi-
criminal” to describe the conventional approach, I borrow from Ted
Schneyer, “The Case for Proactive Management-Based Regulation,”
Hofstra L Rev 42 (2013) at 233.
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