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ver since President Truman’s famous Point Four Program, the gap

between the promises and the achievements of official develop-
ment assistance (ODA) has obsessed what is customarily known as
the “development community” and its observers. This can be seen
from the repeated conferences and declarations on assistance
effectiveness (the Monterrey Summit, Paris Declaration on Aid
Effectiveness, Accra Accords, Busan Forum, etc.) and the critical
literature on development assistance, such as the works by Dambisa
Moyo and William Easterly.! However, it is probable that no one has
expressed this questioning better than Gilbert Rist in his non-
hagiographic history of development:

How could it have been thought necessary and urgent to do
everything to speed up the process of “development,” ostensibly
favouring the prosperity of countries in both North and South?
After all, for centuries no one — or virtually no one — took it into
their head to relieve the misery of others by structural measures,
especially when they lived in different continents. What is the
origin of this collective task which, though constantly criticized
for its lack of success, appears to be justified beyond all dispute?
What sense can we make of the numerous debates which, for
nearly fifty years, have offered a solution to the problems that
majority destitution poses in the face of minority opulence? How
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are we to explain this whole phenomenon, which mobilizes not
only the hopes of millions but also sizeable financial resources,
while appearing to recede like the horizon just as you think you
are approaching it??

Indeed, as Rist shows, the situation is a little like that of the first
Christians, who were expecting the Kingdom and got the Church
instead: ODA policy consists in continual renewal of discourse and
tools to maintain the belief in salvation/development despite constant
postponement of achievement of the “developmentalist” ideal.

An analysis of the gap between the promises and the achieve-
ments of development assistance, no matter what the sector, therefore
has to take some distance from the idea that the “development com-
munity” has of itself, and this requires trying to understand the
mentality and bureaucratic behaviour that guide its action.

One of the characteristic features of this mentality is what we
can describe as the superego of modernization. The theory of mod-
ernization, according to which development, owing to a unilinear
conception of history, is driven by impersonal forces—urbanization,
literacy, mass communications, and development of the media—has
been instrumental in the genesis of development assistance. However,
although modernization has been rejected as a source of inspiration
owing to its Western ethnocentrism, it nonetheless constitutes a
superego of development built on a foundation of conceptually attrac-
tive images.

The injunctions of this superego are particularly important in
the relationship of the development community with technological
innovation and reform of institutions, including those of justice. The
belief of the “development community” in impersonal forces dictat-
ing the fate of communities without human contributions makes it
receptive to a technology-worshipping vision, leading to celebration
of technology in itself and to modelling visions of institutions on a
conception of “information machines.” In the relationship to justice
institutions, this superego leads those institutions to focus on effec-
tive services so as to send signals that give investors a reassuring
image of transaction security:.

However, it becomes clear that justice, in particular, is an area
where the reforms guided by the superego of the development indus-
try collide with symbolic images of the institution/virtue of justice
that are fully anchored in reality and shared by ordinary people. It



Cyberjustice and International Development

is based on this distortion between the real need for justice institu-
tions and the illusory benefits of development assistance that the
present article will try to analyse the missed opportunities in the
meeting of development, justice, and digital technology.

Modernization: the Development Superego

In order to illustrate the illusory nature of development, we have to
point out that there is not even a shared definition of the term itself.
On this, Gilbert Rist rightly observed that psychologists speaking of
development of intelligence, mathematicians speaking about devel-
oping an equation, and photographers talking about developing film
share the same definition of the word “development.” However, this
definition is different from the one that can be used to signify the
level of economic prosperity in North America and Europe,? a process
of growth with its primary source in society,* or a goal to expand the
range of choices offered to the population, which makes it possible
to render development more democratic and more participatory.®
As Rist explains it, “[tlhe principal defect of most pseudo-
definitions of “development” is that they are generally based upon
the way in which one person (or set of persons) pictures the ideal
conditions of social existence.” Rist characterizes this as a system of
Western thought.® Nonetheless, he adds the following caveat:

Yet “development” does exist, in a way, through the actions that
it legitimates, through the institutions it keeps alive and the signs
testifying to its presence. How could it be denied that there are
developed and developing countries, development projects, devel-
opment co-operation ministers, a United Nations Development
Programme, an International Bank for Reconstruction and
Development (better known as the World Bank), institutes for
development studies, NGOs responsible for furthering develop-
ment, and many other institutions and activities with the same
stated aim. In the name of this fetishistic term — which is also a
portmanteau or “plastic” word — schools and clinics are built,
exports encouraged, wells dug, roads laid, children vaccinated,
funds collected, plans established, national budgets revised,
reports drafted, experts hired, strategies concocted, the interna-
tional community mobilized, dams constructed, forests exploited,
deserts reforested, high-yield plants invented, trade liberalized,
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technology imported, factories opened, wage-jobs multiplied, spy
satellites launched. When all is said and done, every human activ-

ity can be undertaken in the name of “development.””

Thus, the effort to find a definition does not seem to overcome the
tension between a “subjective feeling of fulfilment varying from indi-
vidual to individual” and “a series of operations for which there is no
a priori proof that they really contribute to the stated objective.”®

In order to remedy this indeterminacy, Rist applies Durkheimian
methodology consisting, on one hand, in including the totality of the
phenomena under consideration and, on the other, looking only at
external features, which leads to classifying, from a sociological point
of view, one set of countries as “developed” while others are labelled
“developing” based on practices that are clear to all.” Rejecting quan-
titative comparison (number of schools and roads, size of currency
reserves, per capita calorie intake, computers and cell phones, etc.) Rist
suggests a definition that makes it possible to describe the mechanisms
of social change characteristic of development:

“Development” consists of a set of practices, sometimes appear-
ing to conflict with one another, which require — for the repro-
duction of society — the general transformation and destruction
of the natural environment and of social relations. Its aim is to
increase the production of commodities (goods and services)
geared, by way of exchange, to effective demand.?

Rist’s work is especially laudable in that he has managed to capture
the superego of development impregnated by the theory of modern-
ization, the crucial primary inspiration of the development commu-
nity, the importance of which can never be emphasized enough.
Greatly inspired by the work of Walt Rostow, whose seminal
book, The Stages of Economic Growth: A Non-Communist Manifesto, tried
to identify the constant features of modernization of societies, the
theory of modernization is about social change that presumes a
universal, linear evolution of the development process. According to
Rostow, every country experiences in the course of its development
a certain number of identical stages in going from the traditional
society, characterized by an essentially agricultural, low-productivity
economy, to the society of mass consumption, which meets the basic
needs of the population and has a major service sector. According to
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this theory, developing countries are perceived as “backward” in
relation to developed countries, which are portrayed as models
because, having entered the era of mass consumption, they have
reached the ultimate stage of development.

However, probably the most important aspect of the theory of
modernization is less Rostow’s thesis, presented at the time as an
“anti-communist manifesto,” than its sociological component,
inspired in particular by Talcott Parsons and Alex Inkeles. It has been
summarized in the following way by Christopher Lasch, based on a
reading of Inkeles:

Once information about the modern world had begun to circu-
late among newly urbanized populations, it was impossible to
deny the masses a place in the sun. “Exposure to modernizing
influences,” as Alex Inkeles put it, generated an irresistible
demand for the better things of life. It led to an “openness to
new experience,” “increasing independence from the authority
of traditional figures like parents and priests,” a “belief in the

"o

efficacy of science and medicine,” “ambition for oneself and
one’s children,” and a strong interest in politics—the whole

“syndrome of modernity.”!!

The “development community” has taken distance from moderniza-
tion theory, an American conceptual weapon during the Cold War,
considered too marked by Western ethnocentrism. It has been replaced
by a series of reformulations (dependency theory, social autonomy or
self-reliance, the New International Economic Order (NIEO), the vital-
needs approach, structural adjustment, human development, and the
struggle against poverty), but it has remained in a way the superego
of development. To assess this, let us look at the following passage
from the book by Hilton Root, Dynamics among Nations:

Modernization theory has had a deterministic influence on con-
temporary understanding of global development, both within
the academy and among the policy community. Its influence is
so widespread that it is even difficult to refer to modernization
as a theory; its visceral intensity in the framing of US develop-
ment policy has been a matter of faith under democratic and
republican administrations. Under Bill Clinton, modernization
theory led US policy makers to believe that open trade and rising
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incomes would bring democracy to China and Russia. Under
George W. Bush, it led to the belief that a democratic transition
would spontaneously follow the eradication of dictatorship in
Iraq and helped gain bipartisan support for the invasion. Bush’s
secretary of state, Condoleezza Rice, espoused confidence that a
rising middle class in China would assume its “universal” role
and demand democratic rights of representation and a free
media. The grip of modernization theory on policies of interna-
tional relations did not change when the Democrats won the 2008
election. President Barack Obama links open economies, open
societies, and open governments, just as his predecessor did. All
administrations since Jimmy Carter’s have asserted that human
progress has a single trajectory: it may start with the economy,
but it must ultimately end with democracy.!?

In short, in the development community, modernization is what
remains when everything else has been forgotten, except that this
“visceral intensity” continues to infuse the imagination of the “devel-
opment community” with a set of impressionistic visual images of
modernization, including of the relationship to technology, especially
of the information society, which is an essential component.

In this respect, modernization’s impact on development brings
to mind Raymond Ruyer’s analyses concerning the construction of
a magical vision of society by the effects of technology in technologi-
cal societies that have become unaware of technology. Analysing the
effect of the media in particular, Ruyer says:

It [media technology] has, through an apparent paradox, fostered
the reign of the image or pseudo-idea based on an image of a
very sensorial form of aesthetics with very little intellectual
content. We photograph and film, seeking effects that are “super-
ficial” by definition: it is not a question of a scientific film.
Cinema is the specialty not of technicians, but of young aesthetes,
fascinated by cultural or political revolution. Ingenious reproduc-
tion processes end up putting sensational photos in the hands
of the public, and those photos act like hallucinatory drugs. The
reign of technology does not result in a magical vision of nature,
but indeed in a magical vision of society, or in an impressionistic
vision, in other words, a very superficial vision of certain social
“effects,” in a state of unawareness of any infrastructure.
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The (cerebral) consciousness of a living being is also super-
ficial in relation to the infra-consciousness of organic machines.
However, it does not claim to constantly intervene in the life of
the body in accordance with its own ideas. As we know, when
it does intervene it creates neuroses and psychosomatic prob-
lems. Superficial consciousness of social life, combined with
ignorance of technological means, leads to analogous, ideo-
functional social problems. Superficial awareness does not
renounce the claim to know what it ignores. It compensates in
a single stroke for all its ignorance with pseudo-decoding,
pseudo-explanatory ideologies. Lovers of “socially committed”
films are no better informed about social mechanisms and cru-
cial economic and government issues than they are about chemi-
cal optics. They are competent only with respect to the aesthetic
of images in the director’s final cut. Yet they nonetheless aim to
remake all of society in reverse, in other words, based on what
can be learned from the final cut or aesthetic of images, and its
impressionistic manipulation.

The scientific technology of the media thus ends up having
fostered less the propagation of ideologies than their creation,
the creation of ideologies that are increasingly superficial, based
on aesthetic images.?®

Like Ruyer’s film buff, development-agency workers and consultants
are trying to remake a distant society in reverse, beginning with
what can be learned from the final system with which they are sur-
rounded, in other words, based on a representation of a superficial
aesthetic of what constitutes development informed by the superego
of modernization.

In the field of law and justice, since the superego of moderniza-
tion requires that the social transformation has to be orchestrated to
generate growth and development toward mass consumption, this
produces a penchant for transaction security guaranteed by a deploy-
ment of technological innovation.

Given this penchant, the encounter of the development com-
munity, justice institutions, and information technologies is thus
structured essentially around the tastes, customs, and aesthetics of
the international investor. Moreover, that investor shares the same
features with those who work for international financial institutions
and their international consultants because they have all done the
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same studies, often worked for the same bodies, spent time in the
same business-class lounges in major international airports, and
stayed in the same hotels, where the price is the same as that of the
hotels in major Western cities.

It is thus not surprising that, in courthouses, hospitals, schools,
and police stations, development entrepreneurs want to find, as in their
hotel rooms in Luanda and Kuala Lumpur, the same external signs of
modernization as at home, and sometimes better, since they are
involved and, in order to keep their jobs, have to justify expenditures
that produce measurable, and consequentially visible, development.
Indeed, what could be better in the imagination of a justice-reform
consultant than an entirely computerized postmodern courthouse that
smashes the case-processing speed records of richer countries and is
peopled by smiling stakeholders, confirming in opinion polls all their
trust in the justice institutions and expressing their gratitude to the
generous donors? In short, the equivalent, in the field of dispute resolu-
tion, of a four- or five-star hotel; in other words, a place that might just
as well be located in Kansas City as in Jakarta or Bangui.

However, since development-assistance budgets, as impressive
as they may be in absolute terms, unfortunately remain essentially
well below the goal of 1% of GDP repeatedly promised by Western
leaders, choices have to be made. For development consultants and
officials, if it is not possible to have a high-tech crystal-palace court-
room managed in an orderly way according to Toyota “lean justice
services” principles by alumni of McKinsey or the Boston Consulting
Group, the next best solution is thus “showroom justice” equipped
with external signs of technology. This may be embodied by a com-
mercial arbitration and mediation centre, or by a state-of-the-art
commercial tribunal created to provide international investors with
the aesthetics of transaction security, while having the advantage of
giving governments the peace of mind delivered by the Dantesque
show of civil and criminal justice for the local people.

A variation leads to funding for computerized case-manage-
ment systems, the massive, costly nature of which calls to mind the
spirit of telematics inspired in France by the Minc/Nora report on
the “computerization of society.”* Like telematics, centralized, “mas-
sificating” computerization supported by development through
case-management systems is sure to be a failed combination of digital
technologies and justice, for which microprojects will be able to
compensate only along the margins.
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From Ideal to Achievement: The Reality of Cyberjustice
Programs Funded by Development Assistance

In L’Empire et les nouveaux barbares (The Empire and the New
Barbarians), published in 1991, Jean-Christophe Rufin provided a
subtle analysis of the fundamentals of public development assistance
based on quantitative assessment of the economy. Here is what he
said about low-income countries, which were called at the time “the
least developed countries” (LDCs):

Today, the purpose of cooperation in the poorest countries is no
longer development. It remains outside of political-economic
processes and intervenes on two levels: the first, right on the
bottom, is the microproject that tries, despite everything, to meet
the country’s needs and help the people. Apolitical, those run-
ning the microproject refuse to look higher and further. They
act locally and in the present, coping with corruption. The other
level, right at the top, is macroeconomic assistance, the form of
aid that funds government programs either a priori (cooperation)
or a posteriori, by cancelling or regularly re-arranging debt. [...]
Cooperation is limited to introducing wealth so that the preda-
tory mechanism operates without breaking down. In a way, it
does this from both ends: at the local microproject level and at
the overall government level.’®

Let us illustrate these remarks as they pertain to cyberjustice using
the case of Ivory Coast.

In October 2012, the Abidjan Commercial Court opened its
doors in Ivory Coast. It had received financial support from both the
World Bank and the government of Ivory Coast. After “decades of
criticism from business people concerning the failures of the Ivory
Coast justice system,” its goal was “to reassure national and foreign
economic players.”1

In order to do things properly, the World Bank did not stint on
means and funded a computerized management system inaugurated in
the presence of the president of Ivory Coast in July 2014. Its purpose
was to improve the court’s efficiency while fostering transparency.”

At the same time, Ivory Coast’s “technological and financial
partners,” among which figure in particular European Union and
French and American cooperation agencies, were rushing to the
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bedsides of the common-law courts to fund their information systems
based on a pilot project for developing business applications for
criminal and civil-justice systems at the court of Yopougon.!® The
French cooperation project, implemented under a debt-reduction and
development contract for which an agreement concerning payment
of the second installment has just been signed, allocates €190 million
to the justice sector over 20 years. A substantial portion of the money
is to be used for computerizing the justice system.

To complete the picture, we need to consider the situation regard-
ing preventive detention, considered one of the major problems affect-
ing developing countries in particular.”” Before Ivory Coast’s 2010-2011
post-electoral crisis, the NGO Prisoners Without Borders (PWB) had
developed, with very little funding, software that made it possible to
enter the data on each prisoner on a simple computer supplied to
detention centres so as to ensure rules of procedure were followed and
to clearly and immediately identify all those whose term of preventive
detention had come to an end. Every two weeks, a representative of
the NGO collected the data using a USB key and took it to the public
prosecutor and the investigating judge, if applicable. The program was
reinstated by PWB with funding from the European Union after the
post-electoral crisis in the form of a limited prison computerization
project specifically targeting preventive detention.

This is a perfect illustration of what Rufin said about the vast
ODA bureaucracies’ strategic interest in communication concerning
microprojects:

Microprojects are on a human scale according to a formulation
shared by Bernard Holzer, Chair of the Comité contre la Faim et
le développement, and Plato, the Greek philosopher. The modesty
of the action pleases everybody. Private organizations, with
limited means, are rightly considered the inventors of micro-
projects. They are proud to have been joined in the field. Major
international institutions see microprojects as remedies for
dilution of their work, which causes their action to dissipate
given the size and inertia of their bureaucratic mechanisms. The
mountain gives birth to a mouse, but it is a visible mouse.?

Ivory Coast is far from the worst case since it has a strong economic
fabric with the most commercial litigation in the region, along with
better trained, more numerous technicians than in neighbouring
countries.
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However, donors tend to replicate the same sort of operation
everywhere. For example, the World Bank is also funding the creation
of a commercial court in Cotonou, Benin, even though there are no
more than 500 commercial cases under the jurisdiction of the Court
of First Instance of Cotonou.

Similarly, for more than ten years, Benin has been enjoying the
assistance of technology teams funded by various sources, including
the European Union and the Millennium Challenge Corporation.?!
However, here is the 2013 assessment by the program director and
the forecast for the Ministry of Justice provided at a workshop on
prediagnosis of computerizing the justice system:

Thirteen years after the Estates General of Justice, and ten years
after adoption of the PIRSJ]J (Programme Intégré de Renforcement des
Systémes Juridiques et Judiciaires — comprehensive program to
strengthen the legal and judicial systems), the anticipated direct
and indirect effects of computerization on the efficiency, effective-
ness and quality of services for users have not been achieved.
Computerization of the system remains limited to implementation
of business applications of which the jurisdictions make little use.
It has not been possible to ensure interconnection of jurisdictions
in a reliable, sustainable manner. Internet access is in the best
cases at low speed and not universal. The intranet and electronic
messaging have never really functioned. Networking and com-
puterization of the Ministry of Justice, the public prosecutor’s
office, officers of the court, and stakeholders are non-existent.??

In comparison with Ivory Coast, the problem of preventive detention
is even worse in Benin, where 74.9% of prisoners are estimated to be
in preventive detention and cases of such detention can last up to
17 years.”® Moreover, the conditions in which prisoners are kept are
deplorable, with a very low number of guards per prisoner (6 for
397 in one Benin prison), not to mention the over-population in some
institutions.?* Prisoners Without Borders also operates in Benin, but
is not undertaking any ICT projects there.

Moving away from microprojects, the instrumentality and com-
munications uses of which we have highlighted, let us look at two
of the most costly types of intervention: commercial-justice show-
rooms and computerized case-management systems.

There is at least one rational, eminently challengeable and cyni-
cal foundation for building “justice showrooms”: to improve rankings
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in scales such as Doing Business in order to send signals to foreign
investors.? This is all the more irresistible when funding agencies
are willing to allocate resources to such reforms for the purpose of
improving the business environment.

However, it is more difficult to justify the attractiveness of a
major justice computerization project based on business-management
systems when we know the tendency for such projects to fail in
developed countries.

According to a 2012 McKinsey study, half of information and
communications technology projects with budgets over s15 million
spend 45% more than the estimated budget, 7% are late (33% in the
case of application projects), and systems deliver 56% fewer function-
alities than anticipated.?® In 17% of cases, computer projects turn out
so poorly that they end up endangering the undertaking’s survival.

The number of projects that have turned out to be complete
fiascos can no longer be counted. For example, there was the Systeme
intégré d’information de justice (SIIJ) in the province of Québec, which
was abandoned after an estimated CANs75 million had been wasted,
and the integrated justice system management project in California,
whose estimated cost upon its design in 2004 was $260 million, but
whose budget was revised in 2010 to $1.9 billion, according to the
Auditor General of California.”’ Moreover, the system would have
been obsolete as soon as it was implemented if it had not been aban-
doned in 2012, after having cost the jurisdictions and the
Administrative Office of the Courts over $400 million.?® This is not
to mention the Cassiopée saga in France, with its over 40-month
delay, the goal of which had been for no sector of the French govern-
ment service to be spared the idiosyncrasies of a telematic comput-
erization of society, flowing straight out of the imagination of the
Inspector of Finances’ office. We will also avoid thinking about
the Phénix soap opera in Belgium, which was a grand-scale comput-
erization program for the Belgian justice system launched in 2001
but abandoned in 2007, after spending three years in death throes
and forcing the Belgian government to take legal action for an esti-
mated €28 million in damages from the provider, Unisys.

As the above examples show, major justice computerization
projects are especially perilous, even in OECD countries, because they
require time, money, and good project governance, as well as stead-
fast support from the government, which is responsible for making
and implementing a number of decisions crucial to the undertaking’s
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success (internal and external development of chains of implementa-
tion, choices in terms of networks and related interconnections,
choices of technology and application systems, computer stock
renewal planning, governance structures in charge of developing
and enforcing justice information system policy, amendment of legal
infrastructure to integrate the use of Information and communica-
tions technology (ICT), etc.).

The main problem with major projects is that they are often seen
by an organization as an opportunity to solve problems that the proj-
ect is relatively poorly equipped to deal with, or that the project makes
even more complex. For example, a body that is experiencing organi-
zation problems with respect to filing cases and documents certainly
has fundamental organization problems. A transition to a “global
virtual computerized infrastructure for work stations, servers, storage
and establishment of a ‘private cloud”’? requires much more complex
organizational capacities for planning and management—and much
greater means—than those required to file cases in a manner that
makes it possible to extract what is necessary when needed.

Sometimes the rush to insert complex technology into institu-
tional creations that are difficult to sell can endanger the creation of
the institution, as was pointed out by Financial Times columnist Gary
Silverman concerning the disastrous launch of the Affordable Health
Care Act in the United States:

The problem with Obamacare is that its creators couldn’t resist
putting the whole kit and caboodle online. It wasn't good enough
to just do good; they had to do it with the latest bells and whis-
tles.... The irony is that this tendency to opt for the highest tech
solution to a problem is one reason we needed to reform the
healthcare in the first place. We all know we spend too much on
expensive drugs and invasive procedures — and pay too little
attention to traditional remedies that might work just as well.?

Latin America, the site of the first experiments with justice comput-
erization projects funded by development assistance, is, in this
respect, according to available information, far from having achieved
tangible results, as Linn Hammergren notes:

Latin American courts also have a considerable amount of auto-
mation, some of them having invested substantial time and
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national funds in introducing it. However, most of this automa-
tion has not been used to create improved databases, but rather
for word processing of ordinary documents, e-filing and creation
of “e-files” which are really only a collection of the traditional
documents now scanned and uploaded, retrieval of information
on case status by internet, and automated catalogues of archive
holdings and/or bar-coding of files and documents. All of this
is helpful, but represents bits and pieces of a reform, and in the
absence of good data on case flow, it is not even possible to
evaluate the impacts. In Brazil, even after nearly twenty years
of automation, and the introduction of some state-of-the-art ICT,
performance data and statistics remain rudimentary, limited to
disposition rates calculated by comparing dispositions with
filings for each year, and most courts either do not have or do
not use the capacity to do finer analysis. While courts there and
in most other countries speak of a goal of reducing delays, they
rarely can calculate current average disposition times or the
incidence of factors contributing to them. The stock of pending
cases is frequently a black hole — no one knows how many cases
are included, of what they are composed, how old they are or
what tends to get left behind. The automated registries created
by many court systems are composed largely of text entries
making analysis difficult if not impossible. Cases going from
one instance to another rarely retain the same case number
making it difficult to track them. All of these omissions repre-
sent the most basic elements of any good case management
system, but few countries seem prepared to adopt them or see
any reason to do so. Instead there appears to be a blind faith in
the power of more ICT to fix systemic problems, something
which experience suggests is unlikely to happen, and which the
very absence of data makes impossible to verify.3!

Despite the known dangers, the development community’s prefer-
ence for major projects and justice showrooms stems from the
objective-based management that characterizes development assis-
tance, the result of which is that visibility and, let us not forget,
frequency of spending, are sought more than utility. As William
Easterly notes, objective-based management in the development
industry produces the consequence that, when goals are defined
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ahead of time, development programs pursue some of them (those
entailing long-term benefits for the communities concerned at low
cost) weakly, while concentrating resources on those producing the
least benefits at a high cost (the ones on which a lot can be spent in
a short time and concerning which we can communicate results in
the short term, in other words, activities transformed into proven
results by tracking-assessment magicians wearing the hats of com-
munication specialists).>?

For funding bodies, major projects have the advantage of attract-
ing attention when they are announced and ensuring strong media
coverage of the expected benefits. They make it possible to give a vis-
ible impression of modernization and at the same time pave the way
for programs with deep disbursements. Since they are supposedly
apolitical, costly, complicated to implement, and thus mobilize major
amounts of local and foreign expertise, computerized management
systems are perfect for development project designers. All of this leads
to overinvestment in what Barry Walsh has called the myths of cyber-
justice projects.3® These myths go from interconnection of tribunals
through integrated systems® to e-filing as a means of accelerating
procedures,® and indeed entirely computerized tribunals, which is
the justice-system version of the paperless office.*® These overinvest-
ments are made to the detriment of what is really useful for rendering
justice (e.g., compliance with procedures; decisions rendered in accor-
dance with the law; knowledge of flows, case congestion and process-
ing times per type of case; access to legislation and case law; etc.).

In contrast, it seems that no project has seriously considered
allowing use of mobile phones for linking stakeholders and justice
institutions in countries where postal systems are non-existent and
people are difficult to reach by means traditionally used in legal
systems in developed countries.”

The Limits of the Focus on Effectiveness Dictated by Modernization

Can funding of justice showrooms and/or tribunals equipped with
computerized case-management systems be the foundation for policy
designed to legitimize justice institutions in emerging countries?
We have to wonder about this given what can already be
observed in developed countries, where it would be somewhat of a
stretch to say that the creation of exceptional non-territorial justice
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for financial players and multinationals and the use of technology
in public justice services have helped to strengthen the legitimacy of
justice institutions.

In fact, ICT have been used instead by stakeholders to avoid the
legal system at all cost and to evade the transaction expenses associ-
ated with justice professionals when resolving low-value legal prob-
lems and disputes.?®

It is a different matter in developing countries, where low-value
problems such as those addressed by way of online dispute resolution
platforms are only peripheral and generally better resolved by com-
munity pressure than by law.?? In contrast, issues that hardly ever go
to court in developed countries, such as cases involving civil status,
tend to absolutely require recourse to the justice system owing to the
weakness of the government services in charge. This makes solutions
complex, long, and essentially iniquitous.*’ Problems of relatively
small importance in developed countries tend to become human
tragedies, such as prison sentences for very minor offences* and
police involvement in debt collection that puts the debtor in custody
despite the fact that debtors” prisons have long been abolished.

When we look at these problems, we have to be suspicious of
what the concentration of ODA means in computerized case manage-
ment projects and justice showrooms for foreign investors.

In addition, justice, to a greater extent than other institutions,
has had its own symbolic imagery since time immemorial. It is
anchored in reality, which explains why the phony reforms by the
development industry fail on the whole: their symbolic anchoring
among the people is insufficient.

For example, if we refer to Dickens’ description in Bleak House
of a case set at the time of the first Industrial Revolution in England,
we can only be skeptical about the belief of the development com-
munity that court networks operating according to the precepts of
Taylor’s “scientific management” and producing decisions in record
times will effect the desired social transformation by creating the
conditions of trust required for economic development.

Jarndyce and Jarndyce drones on. This scarecrow of a suit has,
in course of time, become so complicated that no man alive
knows what it means. The parties to it understand it least, but it
has been observed that no two Chancery lawyers can talk about
it for five minutes without coming to a total disagreement as to
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all the premises. Innumerable children have been born into the
cause; innumerable young people have married into it; innumer-
able old people have died out of it. Scores of persons have deliri-
ously found themselves made parties in Jarndyce and Jarndyce
without knowing how or why; whole families have inherited
legendary hatreds with the suit. The little plaintiff or defendant
who was promised a new rocking-horse when Jarndyce and
Jarndyce should be settled has grown up, possessed himself of
a real horse, and trotted away into the other world. Fair wards
of court have faded into mothers and grandmothers; a long pro-
cession of Chancellors has come in and gone out; the legion of
bills in the suit have been transformed into mere bills of mortal-
ity; there are not three Jarndyces left upon the earth perhaps
since old Tom Jarndyce in despair blew his brains out at a coffee-
house in Chancery Lane; but Jarndyce and Jarndyce still drags
its dreary length before the court, perennially hopeless.
Jarndyce and Jarndyce has passed into a joke. That is the
only good that has ever come of it. It has been death to many,
but it is a joke in the profession. Every master in Chancery has
had a reference out of it. Every Chancellor was “in it,” for some-
body or other, when he was counsel at the bar. Good things have
been said about it by blue-nosed, bulbous-shoed old benchers
in select port-wine committee after dinner in hall. Articled
clerks have been in the habit of fleshing their legal wit upon it.
The last Lord Chancellor handled it neatly, when, correcting Mr.
Blowers, the eminent silk gown who said that such a thing might
happen when the sky rained potatoes, he observed, “or when
we get through Jarndyce and Jarndyce, Mr. Blowers”—a pleas-
antry that particularly tickled the maces, bags, and purses.*?

Dickens’ description of Jarndyce v Jarndyce at the time when England
was indisputably the world’s leading economic power and the great
modern nation in Europe suffices to put to rest the idea that eco-
nomic development depends on Taylorized justice. It illustrates
the great confusion that bogs down the “development community”
when it reduces the problems of justice institutions in developing
countries to their effectiveness, when in reality what it needed is to
make them common.

The point is in no way to maintain a kind of nostalgia for a
form of justice resembling the Dantesque descriptions of Dickens
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or Balzac or to claim that justice rendered with greater speed is an
objective that should not be pursued, but rather to point out that
making institutions legitimate initially requires something other
than effectiveness alone. Paraphrasing Antoine Garapon, we can
say that as soon as justice has settled on effective delivery, it ceases
being a common point of reference.** He says that a symbolic insti-
tution “is precisely one that introduces a rupture in space and time,
and suspends reaction to take time for reflection.” Justice institu-
tions cannot claim to foster trust if they compromise on “the author-
ity of speech over automation [...] the transcendence of discussion,
the domination of law common to all parties, the inviolability of
basic rights.” These principles are poles apart from development
economists” obsession with modelling, and it is clear that they are
not the guiding forces behind the justice reforms funded out of
ODA coffers.

Justice-reform experts’ conceptually attractive image of irenic
justice with surgical precision and clockwork timing is contrasted
with a completely different image in the allegory by Giotto in the
Arena Chapel in Padua, which made Proust think of “a Justice whose
grayish and meanly regular face was the very same which, in
Combray, characterized certain pretty, pious, and unfeeling bour-
geois ladies I saw at Mass, some of whom had long since been
enrolled in the reserve militia of Injustice.”** According to Proust,

the startling strangeness, the special beauty of these frescoes
was due to the large place which the symbol occupied in them,
and the fact that it was represented, not as a symbol, since the
thought symbolized was not expressed, but as real, as actually
experienced or physically handled, gave something more literal
and more precise to the meaning of the work, something more
concrete and more striking to the lesson it taught.*®

The idea that justice institutions fixating on mere efficiency could be
the foundation for mechanisms of social transformation through
growth contradicts the symbolic reality expressed by Giotto.
Certainly, the allegory of the virtue of justice evokes security, but as
Judith Shklar points out, justice offers no commandments respecting
social engineering. Shklar notes that in the allegory, there is nothing
implying public or private wealth, or people actively engaged in
political debates or cooperative projects.*
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Insisting that the purpose of justice is universal and abstract,
Shklar instead shifts attention to the contrary of impassible, distant
justice: the vice of injustice, represented by Giotto on the opposite
side of the fresco in the Arena Chapel by the features of a cruel,
shifty bureaucrat, who is not however fleeing his function. According
to Shklar, reducing passive injustice, in other words, political injus-
tice resulting from public inaction, is much more the purview of the
inventiveness of politics, so repugnant to development ideologues,
than of Taylorized justice. By engaging in a politics of avoidance of
the true problems of legitimacy facing justice institutions, by setting
up justice showrooms for foreign investors, and by injecting millions
into projects to computerize court case-management systems, has not
the development community condemned itself to remaining in the
same “reserve militia of Injustice” as the young ladies of Combray?
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