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Transformative Works:
Young Women'’s Voices on
Fandom and Fair Use

Betsy Rosenblatt and Rebecca Tushnet

Introduction

edia fandom is a worldwide cross-cultural phenomenon.

Although fandom as a concept has far-reaching and diverse
historical roots, this chapter focuses on a particular variety of media
fandom that includes as a significant focus the creation of “fan-
works,” new creative works based on existing media. These works
include fanfiction, fanart, and “vids,” which are montages of images
from media sources, often set to music, that tell a story or highlight
particular themes or characters. Outside media fandom, fanworks are
often lumped in with other forms of remix culture because they mix
elements of existing media, such as characters, settings, or images,
with each other and with new ideas or material. This brand of fan-
dom is a mostly online activity, and most participants are female.!

Much fanwork creation relies on copyright laws that authorize
creators to copy, remix, and derive their creations from copyrighted
works without prior permission under certain circumstances. These
laws generally include among their considerations whether the new
work is non-commercial and whether it transforms the purpose or
meaning of the original.? Non-commerciality and transformativeness
are central to fan remix and the creation of fan communities. Many
scholars have considered the relationships between fans, fandom,
and law. This chapter contributes to that scholarship by presenting
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empirical examples of the transformative impact of copyright fair
use and fair dealing laws on the lives of individual fanwork creators,
especially young women.

This chapter draws principally on fans’ responses to a call by
the US-based non-profit Organization for Transformative Works
(OTW) for personal accounts of how creating fanworks has influ-
enced fans’ lives.? The responses indicated that fandom and fanwork
creation provide unique opportunities for young women and girls to
develop selfhood, emotional maturity, and professional skills. Broad
understandings of fair use, fair dealing, and other laws permitting
the creation of non-commercial derivative works not only promote
individual expression by often marginalized speakers, but also offer
those speakers benefits that are not readily available through other
means.

Methodology

The OTW is a non-profit organization established in 2007 with the
aim of promoting the acceptance of non-commercial fanworks as
legitimate creative works, to preserve the history of fan culture,
and to protect and defend fanworks from commercial exploitation
and legal challenge. Among other things, the OTW conducts legal
advocacy and operates the Archive of Our Own (AO3), a non-profit
website that hosts users’ fanworks. The OTW “represents a practice
of transformative fanwork historically rooted in primarily female
culture,” and while the organization explicitly welcomes and includes
fans of all genders and sexual identities, it also values its “identity as
a predominantly female community with a rich history of creativity
and commentary.”

In the course of its legal advocacy work, the OTW reached out
to its members and users for their own stories regarding why they
remix and how participating in remix culture has helped them. In
October 2013, the OTW distributed the call via the OTW’s news blog
and social media outlets, including Twitter and Tumblr:

The OTW’s Legal Advocacy project has stood up for fans’ rights
to create and share, helping individual fans with legal questions
and making fans’ collective voices heard in court cases.
Recently, our Legal Committee asked for fans to help by
providing either media stories or personal stories of takedown
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requests and actions that have made fans hesitant to create or
share fanworks.

Your help is needed again! ... The Legal Committee is thus
looking for stories of how fandom has helped fans in day-to-day
life. We need you to share your individual stories with concrete
examples. For example, perhaps being in fandom has helped
you to learn a language, helped you in school, or helped you
improve skills that you use elsewhere —skills such as writing,
video editing, coding websites, audio editing, or anything else.
We don't need personal information from you, but the more
specific the story, the better.

Respondents sent their personal narratives to the OTW via email.
Over a one-month period, the OTW received 107 responses. The
sampling described here identifies trends in those responses, relying
heavily on quotations to share the voices of those who responded,
since much public discussion about fans (and young women) dis-
counts their own understandings and experiences. These quotations
illustrate potential synergies between copyright law and fanwork
creation in the personal development of girls and women.

We note that, because of the electronic nature of these
responses, we cannot independently verify the age or gender of
each respondent. Compounding this uncertainty, many fans use
pseudonyms that might obscure their genders. For those reasons,
we have depended on cues in the responses that indicate that the
they are indeed from girls or women describing their youth, such
as references to high school, entering college, living with parents,
or choosing a career path. Respondents are identified herein by the
names they used in their responses, many of which are likely not the
names they use in non-fandom contexts.

Fandom and Self-Actualization

The responses overwhelmingly described how both fanwork creation
and participation in fan communities helped girls and young women
find their own voices, explore and understand themselves, and gain
skills that served them later in life. As described below, fandom
provides opportunities that other activities may not because fandom
encourages generative discourse — that is, each fan builds on others’
work while contributing her own insights. The discursive nature of
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fandom permits fans to connect with others like themselves despite
geographic distance.

Fanworks Help Young Women Understand Themselves

Individual fanwork creators often say that participating in fandom
changed their lives. Adria, one of the respondents, wrote, “Fanfiction
literally saved my life. Not only could I read and watch the stories
I loved, but I could write them, get that pain and hopelessness out
in characters and worlds that I knew as well as my own.” This char-
acterization of fandom as rescuer was not uncommon. For many,
fanworks represent an opportunity to meet personal emotional needs
through engagement with familiar, even beloved, source material.
Fans reported feeling unique —able to contribute creatively to fan-
dom —but not alone. Amanda M. explained how remix provided a
path toward emotional health:

I started drawing fanart, though I had only a vague interest in
art before that point. I ended up drawing nearly every day and
improving quickly, motivated to draw for and contribute to the
fandom I had joined. I made friends. I got better. I no longer felt
inferior in my family situation, as I had discovered something
unique I could throw my all into ....

Producing and consuming fan-created media has
remained a constant for all of these years. I'm not saying that
they’ve been easy ones, but the community has helped me
through. On my darker days, I'm able to funnel my negativity
through art rather than through violence, and it has been five
years since I last took a blade to my own skin. I can’t say I'm one
of the people who would not be alive today without fandom, but
I certainly would not be the same person.

Through fan remix, young women learn that they can be makers,
and that their expression is valuable because it is their own.® Libitina
began in fandom as a consumer of fanworks, and became a creator,
and doing so allowed her to “gain ... confidence in her opinions.”
Soon, she was “producing essays —proper collegiate essays—with
ease.” She explained that fandom allowed her to discover her own
writing style: “letting myself have my own voice, and having the
time, space, and encouragement to find that voice —is what fandom
gave me.”
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Fandom also creates an opportunity for creators who do not
see themselves and their interests represented in popular culture
to create and share a version of that culture that reflects their own
priorities and concerns. New technologies allow individuals with
limited financial means, including youth dependent upon parents
for support, to talk back to mass culture,” and fan communities allow
individuals to find, support, and get support from others with similar
interests. By rewriting and rearranging the portions of mass media
that speak to them, fans explore and create a sense of themselves as
autonomous individuals.

For example, a common trope in fandom is the “Mary Sue,” a
power fantasy in which a female character representing the author
joins the main characters and proves to be the best of them all. This
type of rewriting “offers a partial antidote to a media that neglects or
marginalizes certain groups. Victims of prejudice often internalize its
claims .... Mary Sues help the writer claim agency against a popular
culture that repeatedly denies it.”® Given the social science evidence
on the importance of representations, Mary Sue remixes can help
combat the toxic effects of stereotyping and underrepresentation:

Many Mary Sues comment on or criticize the original, while
at the same time creat[ing] something new. They highlight the
absence of society’s marginal voices in the original works, the
stereotyped actions or inactions of certain characters, and the
orthodoxy of social relationships in the original.’

Fanworks also permit young women to explore issues of gender
and sexuality. Women have been the primary producers of “slash”
fanworks, which take characters who are usually shown in official
texts as heterosexual and portray them in same-sex relationships.!
This practice challenges mainstream gender norms and stereotypes,
allowing fans to explore alternative sexualities and gender roles. By
rewriting official texts, slash writers reimagine what is possible. “In
the process, they not only escape the inequalities of the real space
marketplace of speech, but they create a new world —one in which
the gender of the author plays a minimal role in the construction
of the marketplace of expression.”!! Slash can “negate the uneven
power balance afforded to women and men by simply removing
‘gender as a governing and determining force in the love relation-
ship.”1? As Lauren S. explained, “fanworks were and are vitally
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important to my acceptance of my queer sexuality, as they provide
a world where non-heterosexuality is accepted and celebrated.”
Lillian K. had a similar experience, encountering asexuality through
fandom:

The availability of non-heteronormative narratives in main-
stream media is, rather unfortunately, slim. As I was going
through puberty, I relied on fanfiction to give me these queer
storylines and explore as proxy the spectrum of sexuality and
gender .... It is through fanfiction that I first learned the term
“asexual,” which, after further research, I now identify as. It is
through fanfiction that I lost that unfamiliar-idea-uneasiness
regarding non-heterosexual, non-cisgender identities and peo-
ple, which made me a better, more accepting person.

Because of its ability to look beneath the surface of conventional
characters, remix can challenge not only conceptions of gender and
sexual identity but also of race and disability. Tea E’s experience
highlights how remix creation empowers girls and young women of
colour to move beyond traditional underrepresentation. Tea F. ran a
fanfiction-based roleplaying site, where she encountered a fourteen-
year-old girl, C:

One day, C contacted me, very distraught, to tell me she would
no longer be allowed to use my website, because she was get-
ting Ds in English class, and had to pull her grades up. I was
shocked — C was an exceptionally talented writer for her age,
and wrote several hundred words a day on my website. She
was exactly the kind of young woman whom I expected to be
getting As in her English classes. I talked to C and her father at
length about the problem.

It turned out that she was getting frustrated in English
class because, as a female Chinese-American immigrant, she
couldn’t relate to the readings in class, that were mostly written
by and featuring European-American men. She much preferred
writing fanfiction where she could explore other Chinese-
American girl characters, rather than writing about characters
and authors who had nothing in common with her and bored
her to tears.
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Tea F. spoke with C’s teacher, and came to an agreement that allowed
C to receive extra credit for writing fanfiction. C learned to love
English. Now, “seven years later, C is a senior in college double-
majoring in English and photography.” Similarly, Medellia’s story
explains how X-Men: First Class fandom exposed her to new visions
of disability that she, as a wheelchair user, could identify with, and
how participation in fan community prompted her own creativity:

There are relatively few stories in pop culture about people with
disabilities, fewer where theyre main characters, even fewer in
genre fiction ... In that little corner of the internet, I found more
depictions of a wheelchair user having power, respect, love and
adventures than I've ever seen in “real” entertainment. Even
seeing [an X-Men character] as a future wheelchair user was a
comfort I had been missing .... It wouldn’t have worked the same
for us to individually make up stories for original characters;
that’s lonely work and we never would have come together if
not for our interest in characters we knew and loved.

The connections enabled by shared interest in a mainstream text,
combined with the freedom to remix it, create spaces for diversity
of all kinds. Amanda B/’s story is very different from Medellia’s, but
it similarly emphasizes the uniqueness of non-commercial remix
culture:

I can honestly say that fandom helped me survive my teenage
years. Because fanfiction is written mostly by amateurs, it is
largely based on how the writers are feeling and the kinds of
experiences they are familiar with. This gives fanfiction an
unparalleled amount of honesty and allows the reader to emo-
tionally connect with the characters’ situations like I have never
found to be true in any other type of media—and I have been
reading my entire life. I am an aromantic, asexual autistic with
an anxiety disorder and I knew none of that throughout nearly
my entire high school career .... Fanfiction truly, honestly, was
the only thing that got me out of bed some days. When I was
so angry I couldn’t speak, I went to fanfiction. When I was so
depressed I wanted to die, I went to fanfiction. When I was so
ecstatically joyous that I felt like multicolored sparks of light
were zipping around my insides, ricocheting off the prison of my
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skin—it was probably because of fanfiction. Fandom has allowed
me to connect with three of the best friends I have ever had in
my life and I absolutely believe it has made me a better person.
It has given me, an autistic woman who cannot read faces or
body language, cannot hold a conversation, cannot stand to be
touched, a way to feel less alone.

The variety and freedom of non-commercial remix allows for
these kinds of engagements, and many others, as Ashley’s story
demonstrates:

I was born with a physical disability called Cerebral Palsy ....
When I discovered fandom in the seventh grade, with it came,
for the first time in my life, honest-to-God friends, who just
wanted to be around me because we all enjoyed the same book
series .... Because of our shared fandom, for once, somebody
was looking at me, and not my body.

As the years went by and I joined other fandoms, created
work and finally get the nerve to post it where anyone could see
it, I gained other friends. Friends whose only connection to me
was their usernames, their own fanfiction profiles and stories,
and the way we all messaged and encouraged one another to
write. I learned that it wasn’t okay for my family to think I was
sick and wrong ... just for being bisexual and not homophobic; I
learned that if a dedicated writer could overcome dyslexia (like
one of my friends), then it wasn’t so far-fetched to try and apply
that to myself and my CP; ... and I learned what it felt like to be
surrounded by a community that could accept me for myself.

These stories only scratch the surface of the diversity of remix cul-
tures, and the incomparable benefits they provide to those who love
them. Fanworks are often dismissed as nothing more than trivial,
derivative foolishness. But this derision is often bound up with nega-
tive attitudes towards feminine pursuits and particularly negative
attitudes towards young women'’s attempts to find their own identi-
ties. As one commenter put it:

The teen fic writer is finding her literary voice, learning to
comment on mainstream fictions, finding a way to express her
sexuality that’s not entirely about recreating herself as a visual
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object for others” consumption. She is rarely a very good writer,
because she’s usually a very new one .... She has an intellectual
life, even if it’s sometimes more potential than realized.”®

As the next section details, fandom can help develop that intellectual
life in ways that pay off both inside and outside fan communities.

Remix Cultures Teach Important Skills

Remix encourages young women to develop skills they will use later
in life. Seeing other creators just like them —ordinary, nonprofes-
sional — gives new creators the confidence to try making works of
their own. Relatedly, remix offers participants unique access to an
audience that is engaged with the subject matter, conversant in the
fine details of the relevant art form, and eager to offer feedback. The
skill benefits of non-commercial remix culture are widespread and
powerful, and they reach across multiple media: language skills,
writing, visual art, video, and other technical fields.

Rebecca Black’s empirical research has revealed that young
writers using online fan fiction sites can effectively learn English, as
well as different cultural perspectives.* Love of the original source
motivates people to spend hours writing and reviewing in English,
and audience members, even strangers, volunteer to help creators
improve linguistically because they want more commentary on
their favourite sources. This is borne out in the responses the OTW
received. Nadja R.’s experience was typical:

I am not a native speaker of English, yet today, at 27, I am doing
my PhD in English Literature. This is largely due to the fact
that I have been reading and writing in English ever since I
was about 13 years old. What have I been reading and writing?
Fanfiction .... Most of it, especially the high quality works, were
in English, so I was highly motivated to hone my English skills
until I was capable of writing in this foreign language. As a
result, my grades in English were always straight As. My teach-
ers wondered how someone with no English relatives who had
never been to the US or the UK could possibly develop such a
large vocabulary .... I can honestly say that without fanfiction,
I wouldn’t be where I am now, career-wise!
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The same phenomenon works in the other direction. A number of
respondents described translating non-English source material or
fanworks into English for English-speaking fans, which gave them
experience that allowed them to be hired as translators.

Fanwork creation also builds fans’ skills in their native lan-
guages. Sarah D. explained that reading and writing fanfiction
improved her storytelling skills, vocabulary, and critical thinking:

I believe that the huge volume of well-written fics that I read
was responsible for my perfect score on the reading part of the
SAT. Reading fanfiction gave me more confidence in my own
writing —when I read fics especially by new authors I could see
how their abilities improved the longer the story went on. This
impressed on me the importance of practice and learning from
past mistakes. In the same vein, when I posted my first fics on
fanfiction.net I was able to get a lot of constructive criticism on
my writing. I would not have had access to such constructive
criticism had I posted only original works. I know this because
when I posted my original writing on fanfiction.net’s sister site,
I received one comment whereas my fic would get at least 20.
The resources available to fanfiction writers are amazing —from
beta readers to peer reviews. Those who participate in fandom
are invested in the fics, because everyone wants good fics to
read. In a way, a fic writer can get more personal attention than
a student in English class.

Samantha C. emphasizes the particular value of fandom’s community
feedback to adolescents:

Fanworks ... are an outlet for adolescents in an unstable and
shifting time in their lives when they are discovering them-
selves. Adolescence is generally when people reach the devel-
opmental stage where they come to question what they have
learned and begin to think critically .... Fanfiction is an arena
where writers can try everything, good or bad, and learn to
write better. It’s a self-teaching tool .... No matter what fandom
I'was interested in writing for, someone was there to read it and
tell me they enjoyed it. I wasn’t used to that sort of confidence
boost. You can’t walk around school offering people copies of
your most recent writing and ask for opinions.
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Nicky found that analytical skills developed in remix culture paid
dividends in her school and career:

One of fandom’s greatest strengths is that it ... has complicated,
important conversations about gender, sex, race and class that
equal and exceed most of the discussions I had in college.
Because they are taking place online, their audience and par-
ticipants are huge and hugely varied, and it was easy for a new-
comer like me to catch up on the basics. When I walked into my
first gender studies course in college, I was miles ahead of the
curve ... [which] led to an internship with one of my publishing
heroes and my first post-college job.

While more abstract academics are important too, fandom
works more accessibly, analyzing media that 16-year-old me was
invested in, and it kept records in places I didn’t need college
admission or a journal subscription to get to. Our culture is
saturated with images, with advertising, with media of every
kind, and as a young woman, having the tools to describe and
deconstruct the flood was invaluable.

Tassos found in her youthful experiences with fan remix the confi-
dence to start a new career as an adult:

I've always loved making up stories, but I never had that kick
in the pants to start really writing and finishing stories till I
found fandom. Farscape was my first fandom when I was 16,
and I wrote my first fic then too. Writing in fandom was both
work and play. Work because writing is hard; play because I got
to experiment with different ideas, different styles, got instant
feedback both good and bad, write stories that failed, write sto-
ries that succeeded, learn about my own process, became part
of a community where I could do all that and where my off the
wall ideas and enjoyment of fandom was valued.

Fast forward ten years. I'm 25, in my first job after college
as a science major working in a university lab as a lab tech and
manager. I hate my job .... I hear about science journalism as a
possible career path, and one of the big reasons my depressed
self doesn’t talk myself out of this big huge change in direction
is because I know I can write. I have the confidence from having
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written fic for ten years that I can make it and get paid to write
for a living in a very competitive field.

Fans also gain skills in visual art and develop technological prow-
ess through remix creation. The vidding community has been par-
ticularly valuable as a “female training ground,” teaching technical
skills to women: web design, coding, video and image editing, and
filmmaking.’® A school semester offers only a few opportunities to
evaluate each student’s creative work, while a fan community has
almost limitless capacity to respond to fanworks. According to Ania,
“I got more practice with video- and audio-editing doing Sherlock
fanvids than I did at uni, even though my studies are related to that
(telecommunication with focus on audio processing).” Isabel H’s
story was similar. She taught herself how to use increasingly complex
video-editing programs and techniques in order to make vids: “Now,
I'm at the Columbus College of Art and Design in pursuit of a degree
in Cinematic Arts so I can be a professional film editor. All because
that roughly 6 years ago, I got into the Teen Titans fandom .... I feel
most myself when editing videos.”"”

Others reported gaining web-based skills through fandom. For
Kristen, for example, creating her first fan site at age seventeen “led
to an ongoing love of web design.” She taught herself several web
design programs and techniques, which she implemented on her
fannish websites, and reported that “as an adult, I have used these
skills in every job I've ever had.” These experiences are consistent
with the research literature indicating that video remix develops
digital literacy — the ability to communicate persuasively with audio-
visual materials.’®

Synergies with the Law

Since remix often involves copying and transforming copyrighted
materials, it relies for its legality on fair use and fair dealing doc-
trines. US law analyzes the legality of fanworks according to a
general doctrine of fair use; Canadian law incorporates both a fair
dealing doctrine and an exception to copyright infringement for
non-commercial user-generated content (UGC).” Although the
nations’ laws differ from each other, both laws tend to favour non-
commerciality and promote transformativeness, either of meaning,
purpose, or both. In both countries, non-commerciality is a core
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consideration,?’ and non-commercial remixes are especially likely to
constitute fair or non-infringing use, even when the result is mini-
mally transformative.?!

Transformativeness is implicit in both countries’ laws. Although
fair use under US law does not explicitly demand transformativeness,
the US Supreme Court has explained in Campbell v. Acuff-Rose Music
that transformative works “lie at the heart of the fair use doctrine’s
guarantee of breathing space within the confines of copyright.”?? For
that reason, even substantial copying in the service of transformation
can be fair, as long as it results in a new meaning, message, or cre-
ative vision.” Similarly, Canada’s UGC exception does not explicitly
demand transformativeness but does require that the new work not
be a substitute for the existing one.*

As fan remixes tend to be both transformative and non-com-
mercial, the two factors work together to create space for fanworks
and fan communities in ways that are particularly beneficial to fans’
self-expression without causing financial harm to—and often pro-
viding financial support for —markets that copyright holders have a
right to control. Likewise, the fact that these doctrines do not require
advance permission for transformative, non-commercial copying is
essential to their role for young women and girls, who often would
not ask for permission or would be ignored if they did.

Both nations’ doctrines have uncertainties that may undermine
these synergies between law and creative practice. Because US law
depends on a flexible set of factors to determine whether a particu-
lar use is fair, fanwork creators remain vulnerable to unpredictable
legal challenges from rights holders even for fanworks that are likely
to constitute fair use.”> Canadian law provides what appears to be
a more certain copyright regime by incorporating a statutory safe
harbour for non-commercial remix, but may still leave fanwork cre-
ators vulnerable to challenge based on rights holders” moral rights or
allegations that fanworks have a “substantial adverse effect, financial
or otherwise,” on exploitation of the existing work.? In addition,
because Canada’s UGC exception is a recent and relatively untested
legal development, it remains to be seen how much certainty it will
actually provide for fanwork creators. Notwithstanding these poten-
tial uncertainties in Canada’s regime, the element-based structure
of the UGC exception provides greater facial predictability than the
factor-based structure of US fair use law.
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Non-Commerciality

The non-commercial nature of fandom makes it particularly condu-
cive to self-expression by young women and girls. Because fan com-
munities create a built-in audience, fanwork creators need not cater to
the commercial market in order to find an audience for their works.
And because fanworks are free to consume, young women and girls
can experience them and become a part of their communities despite
limited resources. Nadja R. learned English through fan fiction
because “fanfiction was free, it was about things that I, as a teenager,
loved passionately, and most of all, it meant that I could participate
and have an audience of my own.” By contrast, copyright-incentiv-
ized works invariably seek to appeal to more consumers. Even when
they target niche markets, they will target markets — people who can
pay for something specialized.”” Not incidentally, people who can pay
are less likely to be young, female, relatively poor, or otherwise part
of culturally devalued groups, since cultural and economic power
are often related.”® As Medellia, whose participation in X-Men: First
Class fandom helped her deal with her disability, explained, she knew
that stories about disability

wouldn’t sell a big-budget movie, but it doesn’t have to in fan-
fiction, because fanfiction is a hobby and a social outlet, not a
moneymaking venture .... I enjoy the participation as much
as the finished project. I have friends and allies who share my
interests, and we can tell the stories and make the art we want
to see, for each other.

Instead of money, fans provide other fans support and feedback,
which generates a culture of giving and learning.?’ As Nicky wrote,
“fandom’s gift based economy and penchant for sharing expertise
profoundly shaped my creative process.”

Non-commercial creative uses, precisely because they are not
motivated by copyright’s profit-based incentives, are also more likely
to contain content that the market would not produce or sustain.?
As media scholar Catherine Tosenberger argues, non-commercially
generated works are often “unpublishable,” which

frees [fanwork creators] to tell the stories they want to tell. You
can do things in fanfiction that would be difficult or impossible
to do in fiction intended for commercial publication, such as
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experiments with form and subject matter that don't fit with
prevailing tastes .... It's a way of asserting rights of interpreta-
tion over texts that may be patriarchal, heteronormative, and/
or contain only adult-approved representations of children and
teenagers.’!

This is reflected in Elisa D.’s story of how fan remix helped her over-
come depression: “Freed from the constraints of publication, etc., I
was able to write stories again .... Most readers are not interested in
traditional serial-fiction. But fan fiction lovers adore serials.”

Non-commerciality also promotes community building. As
sociologist Viviana Zelizer has explained, defining an activity as
non-commercial, even if it takes place in spaces where other people
are making money (such as YouTube), changes how people feel and
reason about it. “Earmarking” —treating value differently depending
on the social context in which it is exchanged —is pervasive, not just
for money but for everything from “tokens and commercial paper to
art objects, and even including kitchen recipes or jokes —anything,
in fact, that is socially exchangeable.” Earmarking is an excellent
way of “[e]stablishing or maintaining individual or group identity.”*?
Authors who think of themselves as creating for free —for the joy of
sharing with other people —will think differently about their works
than authors who hope to sell their output in the open market. And
their works, as a result, will be systematically different from works
produced by copyright’s incentives.*® Thus, fandom’s non-commercial
nature creates the close-knit, interactive fan communities that sup-
port young women’s personal growth. This social benefit is one
reason that copyright law should treat non-commercial remix with
special solicitude.

Transformativeness

Likewise, the fact that fan remix transforms rather than supplants
pre-existing media content both promotes self-expression by girls and
young women who might not see themselves in more mainstream
media products and encourages them to talk back to the media.
Remixes demonstrate that there is no single, necessary story and that
everyone has a right to offer an interpretation.’* Thus, “rewriting
the popular narrative becomes an act of not only trying to change
popular understandings, but also an act of self-empowerment.”*®
Historically, remix comes disproportionately from minority groups:
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women;* gay, lesbian, bisexual, transgender, and queer people;*” and
racial minorities of all sexes and orientations.?® As fan N.J.B. wrote
to the OTW,

Fanfiction is the supportive, creative space for blacks who after
seeing a movie in which all the main characters are white,
thinks, “I would do it differently, and here’s how.” Fanfiction is
for the girls who read a comic book in which the heroes are all
men, and imagines herself as Captain America. Fanfiction is for
all those who watch/listen/read to a story and cannot empathize
with the characters as they are, but see potential in tweaking,
recreating, and re-imagining the story to fit and resonate with
their own lives. Finally, fanfiction is for all groups of people
misrepresented in our mass media, and it gives them a space to
create alternatives which are as empowering for the producer
as the consumer.

This process is reflected in the story of Alice Randall, whose retelling
of Gone with the Wind from the perspective of the slaves on the estate
ultimately led to an important US fair use decision.®*” Well before the
internet made so much fan creativity easily findable, she began her
imaginative career as a girl remixing Batman:

When I was a girl of six or seven I fell in love with the televi-
sion series Batman. And like many loves, there was something
I hated in it too: I hated the fact that no one who looked like
me was in the story. For two weeks after that awareness I was
frustrated. The third week I wrote myself in. I literally began to
write out Batman scripts and write a part for me into them, a Bat
Girl part. My Bat Girl wasn't a sidekick; she was a catalyst; every
time I wrote her into a story, she changed its ending. When they
took Batman off the air, I made my first long-distance phone call.
I wanted to save the show.*’

Randall’s story illustrates the way in which young people who find
they have something to say about what’s left out of mass media can
transform themselves into creators as they transform the source
works.
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Benefits of Not Requiring Permission

That fair use and fair dealing doctrines do not require advance per-
mission for transformative, non-commercial copying is essential to
their role for young women and girls. First, it permits young women
to use underlying media sources as they wish to, not as rights holders
wish them to. Second, it is particularly valuable for those who, like
young women and girls, may be conditioned not to even try to seek
permission if it is required.

It is well established that licensing breeds censorship. Existing
licensing options for user-generated content (other than Creative
Commons) always retain the option to censor.*! Official fan com-
munities want fans to “celebrat[e] the story the way it is,”*? not to
explore ways in which it might be different. Nor could rights holders
reasonably be expected to applaud uses of their works that transform
characters and critique themes as fan remix often does. The most
transformative and self-actualizing fanworks —for example, those
that identify gaps and flaws in a work’s representation, or chal-
lenge characters’ sexualities —are the same ones that rights holders
would be least likely to permit, if they were given the opportunity
to approve or disapprove.*?

Likewise, creativity is often spontaneous and unpredictable.**
If someone has to take a license before writing five hundred words
about Harry Potter, they will make other plans. This is especially
true for younger (and less experienced) writers. Given the small scale
and limited resources of these individuals, “anything that raises their
innovation costs can ... have a major deterrent effect.”*> Not only
might they fear denial of permission, but even more perniciously,
they might not even think to ask.

Members of marginalized groups are already likely to be ner-
vous about expressing themselves, and barriers to expression can
silence them before they even start.*® Female vidders, for example,
have historically been reluctant to step up and claim cultural legiti-
macy, and legal uncertainty hinders both production of transforma-
tive works and remixers’ ability to achieve mainstream recognition.*”
The OTW routinely receives queries from young women who are
afraid to post their fanworks online, for fear that in doing so they
may draw legal action from rights holders. In contrast, the queries
that the OTW receives from men more frequently request assistance
in opposing challenges by rights holders to already-existing fan-
works. If they have to seek permission to create, young women and
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girls—who already feel unrepresented in the system, something they
turn to fanworks to remedy —are less likely to seek permission. This
phenomenon not only emphasizes the importance of permission-free
fair use and fair dealing systems, but also strongly counsels against
the sort of “take down first and ask questions later” approach per-
mitted by the US Digital Millennium Copyright Act (DMCA),*® since
underrepresented speakers are also less likely to push back when
their works are challenged.* Permission-free use is a crucial element
of fandom’s role in promoting young women’s self-actualization
through fan remix.

Conclusion

Together, the non-commerciality of fan communities and transfor-
mative potential of fan remix work together to create a space where
young women and girls can experience the self-discovery and skill
building discussed above. It is no surprise that fanwork production
is a female-dominated form in North America. While female content
producers are underrepresented in commercial spheres, the non-
commerciality of fandom frees girls and young women to create and
consume works that represent their own lives and interests.
Neither today’s technologies nor the practices surrounding the
use of those technologies can be fully understood without attention
to the role of law. US and Canadian law both favour non-commercial
remix, but differ in that US fair use law relies on a flexible set of fac-
tors, while Canadian law defines fair dealing broadly and adopts a
statutory safe harbor for non-commercial remix.>® Although non-
commercial, transformative works generally fall soundly within
the ambit of US fair use, the OTW still receives a steady stream of
inquiries from girls and young women who are concerned that by
posting their fanworks, they may run afoul of US copyright law. To
the extent that legal uncertainty and risk aversion may lead girls or
young women to refrain from participating in fan remix communi-
ties, Canada’s UCG exception may provide a model for US copyright
reform, but only if that UGC exception actually results in greater
legal certainty for fanwork creators.” Regardless, as the responses to
the OTW’s call for comments demonstrate, the benefits of a system
that favours non-commercial, transformative remix for those young
women and girls who elect to participate in fan remix are undeniable.
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