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“She’s Such a Slut!”: The Sexualized
Cyberbullying of Teen Girls and the
Education Law Response

Gillian Angrove

Introduction

Sexualized Cyberbullying and the Canadian Context

n 27 September 2012, the Supreme Court of Canada released

A.B. v. Bragg Communications Inc.,! in which a teenage girl
“sought to unmask her cyberbullies”? in order to pursue a defama-
tion action, while still protecting her own anonymity. In 2010, A.B.
discovered that someone had created a fake Facebook profile using
her picture, a slightly modified version of her name, and other iden-
tifying particulars. In addition to the photo, the creator of the profile
had included “unflattering commentary about the girl’s appearance
along with sexually explicit references.”

At issue in the case was a balance between the freedom of the
press and open court principles on the one hand, and the privacy
and protection of children from sexualized cyberbullying on the
other.® Further, A.B. argued that unless her privacy was protected,
“young victims of sexualized cyberbullying like her would refuse
to proceed with their protective claims,” and therefore be “denied
access to justice.”® Justice Abella, writing for the Court, commented
on A.B/’s privacy interests in the case, and observed, “it is not merely
a question of her privacy, but of her privacy from the relentlessly
intrusive humiliation of sexualized online bullying.”” She further
reasoned that:
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If we value the right of children to protect themselves from
bullying, cyber or otherwise, if common sense and the evidence
persuade us that young victims of sexualized bullying are
particularly vulnerable to the harms of revictimization upon
publication, and if we accept that the right to protection will
disappear for most children without the further protection of
anonymity, we are compellingly drawn in this case to allowing
A B’s anonymous legal pursuit of the identity of her cyberbully.®

Less than two weeks after the decision in A.B. v. Bragg was released,
15-year-old Amanda Todd committed suicide in British Columbia.
Prior to her death, Amanda posted a video on YouTube to tell her
story of taking a nude image of herself via a webcam, and the subse-
quent blackmail, stalking, and harassment that followed by tormen-
tors in cyberspace and in the schoolyard.? In Amanda’s case, she was
deeply affected by both the aggressive cyberbullying and bullying
conducted at the hands of her peers, and the deliberate sexual extor-
tion, or “sextortion,”’’ by unknown online predators.!!

Officials at the school districts where Amanda spent her final
months say they employed strategies such as preventative action,
restorative justice, and mediation to stop “bullying” —but they admit-
ted to having “limited reach beyond the schoolyard.”*?

In April 2012, 17-year-old Rehtaeh Parsons passed away after an
attempted suicide. In November 2011, Rehtaeh was allegedly sexually
assaulted by four perpetrators while attending a house party. A cell-
phone photo of the sexual assault was shared repeatedly by students
at her school and across social media sites.> Subsequently, Rehtaeh
was subjected to relentless sexualized bullying and cyberbullying.*
Leah Parsons, Rehtaeh’s mother, has explained “she was never left
alone ... boys she didn’t know started texting her and Facebooking
her asking her to have sex with them. It just never stopped.”!®

The administration at Rehtaeh’s school, Cole Harbour High
School, knew of the allegations that four boys (who also attended
Cole Harbour High) had sexually assaulted her, but “did not step in
to question those involved or address bullying.”!¢ Halifax regional
school board spokesman Doug Hadley said the school administration
“didn’t want to interfere with the police investigation.”"”

Sexualized cyberbullying is a troubling and complex problem
that in particular affects teen girls across the country. In The Report
of the Nova Scotia Task Force on Bullying and Cyberbullying (“the Nova
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Scotia Task Force Report”), Professor Wayne MacKay explains that the
struggle against cyberbullying “must be waged on many different
fronts,” including prevention education, criminal legislation and tort
liability, and restorative approaches.” Although a holistic approach
to cyberbullying is ideal, in large part, Canadian policymakers, the
media, and the public have assigned responsibility of the so-called
“cyberbullying problem”” to our schools and the education system.?
Only more recently have other sorts of specific criminal law and
tort-based statutory approaches begun to emerge.”! To the extent
that we have framed cyberbullying as an education —and education
law —issue, there are challenges and opportunities. This framing
influences the way we collectively perceive the problem and how
we collectively respond. Although education law cannot provide
exact solutions to the many challenges in addressing cyberbullying,
it can provide a useful framework within which students, teachers,
administrators, policymakers, and society can begin to find ways to
meet the challenges.??

Whether or not we agree with categorizing cyberbullying as
an education issue, an essential role of schools is to “teach good
citizenship and basic values,” including equality.?® Teachers are
“well placed to promote equality” and to act as exemplars for their
students.?* There is significant, and relatively untapped, potential
for preventing and responding to sexualized cyberbullying through
education law. This potential can be realized if equality is the “driv-
ing force” behind education legislation. That is, equality in education
legislation cannot just be an “add-on,”? but it must be “the substance
behind creating safe schools.”? Equality as the substance behind
education law will help facilitate and encourage the development of
schools with inclusive and equality-driven approaches; and schools
with inclusive and equality-driven approaches may foster students’
empathy, respect for peers, self-esteem, and sense of belonging to
the school community and larger society.?’

Equality-driven education legislation that allows for and facili-
tates inclusive schools may also enable students, teachers, and
administration to understand, identify, question, and stand up
against different forms of oppression and discrimination —for only
with “such understanding is it possible to work together to build a
more just society.”?

Therefore, this paper will investigate the sexualized cyberbul-
lying of teen girls at secondary schools in Canada and the current
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education law response. Specifically, provincial education law in
British Columbia, Ontario, and Nova Scotia will be examined to
ascertain whether equality is a “driving force” behind the legisla-
tion —and how, if at all, the law responds to or prevents sexualized
cyberbullying.?

Applying a Substantive Equality Lens to Education Law
In order to fully comprehend the implications of sexualized cyber-
bullying, I have chosen to apply an equality lens to all facets of the
discussion. An equality lens insists on equal treatment and equal
opportunity for all, regardless of gender and other intersecting forms
of oppression. An equality lens also acknowledges that the impacts
of sexualized cyberbullying and sexualized violence affect girls and
women differently than they do boys and men. That is, if we truly
want to understand the impacts of sexualized cyberbullying, we
must question exactly who is likely to be victimized and how. We
must also consider the systemic inequalities that disproportionately
expose Canadian women and girls to sexualized violence. An equal-
ity lens will locate sexualized cyberbullying within these systemic
inequalities, and will guide my consideration of the appropriate
education law response. This lens is essential because much of the
current literature and legislation pertaining to cyberbullying is gen-
der “neutral”; however, the risks of sexualized cyberbullying and
sexualized violence are unevenly borne by girls and women (and
also by members of the LGBTQ community).3

Women and girls experience systemic inequality in myriad
forms, including sexual targeting, domestic violence, and sexual
abuse.’! According to a 2013 Statistics Canada report, women had a
much higher rate of police-reported violence than men in Canada.®
Women are eleven times more likely than men to be sexually victim-
ized, three times as likely to be stalked, and twice as likely to be the
victim of indecent and harassing phone calls.>* MacKinnon argues
that women are sexually assaulted “not individually or at random,
but on the basis of sex.”* Accordingly, sexualized violence can be
understood as “an indication and a practice” of sex inequality that
both “symbolizes and actualizes” women’s “subordinate social status
to men.”?

Importantly, the women who remain further disproportionately
affected by sexualized violence are women of colour and Indigenous
women, trans people, women with disabilities, non-status women,
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women with addictions, and women living in poverty.*® For example,
approximately 40 percent of women with disabilities in Canada
will be assaulted, sexually assaulted, or abused throughout their
lifetime.” Aboriginal women are 3.5 times more likely than non-
Aboriginal women to experience incidents of violence.?® Arguably,
this reality is “the product of the racist, colonialist, ableist, ageist,
capitalist, misogynist system within which our society exists.”?
Therefore, in order to respond to the sexualized cyberbullying of
girls, we should also aim to understand the interconnectedness of
gender, race, and class and other oppressions.*’

In the context of bullying and cyberbullying, much of the gen-
der “neutral” education legislation focuses on naming, prohibiting,
and punishing certain types of behaviour. This approach is prob-
lematic because it tends to misunderstand equality. Professor Donn
Short has written extensively about the bullying of sexual-minority
youth in Canada and the necessary response from schools. He argues
that in order to prevent bullying of sexual-minority youth, education
law should “allow for” and “facilitate” an equitable school culture.
Although Short’s argument is located in the lived experiences of
sexual-minority youth and argued through an equity lens, its con-
ceptual foundation should apply equally to the misogynistic and
racist underpinnings of the sexualized cyberbullying of teen girls.
That is, education law should not be restricted to solely naming,
prohibiting, and punishing sexualized cyberbullying, but it should
actively facilitate a school culture predicated on principles of equal-
ity. MacKinnon has stated that “law has a choice” —it can either
inscribe misogyny on society, or it can dynamically move against
inequality by promoting equality.*! School cultures are a microcosm
of societal culture—and if our schools are rooted in and facilitate
equality, perhaps we may begin to tear down some of the structural
inequalities that disproportionately expose Canadian women and
girls to sexualized violence.

Defining the Terms: Cyberbullying and Sexualized Cyberbullying

In order to effectively respond to the challenges of sexualized
cyberbullying, it is critical to define the seemingly basic terms that
are at the heart of this paper. Although cyberbullying is a term that
most Canadians are relatively familiar with, “a universal definition
of cyberbullying does not yet exist” and the “concept itself is actu-
ally hard to define.”* For example, from a legal perspective, if the
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definition contains too many elements it could make establishing a
violation very difficult; however, from a school administrator per-
spective it is important to have enough detail to distinguish “bully-
ing” from other forms of school violence.*?

How, then, can education law define “cyberbullying” so that
the rights and expectations of victims are respected, while at the
same time ensuring that the definition does not serve as a catch-all
for every unwelcome behaviour? The Nova Scotia Task Force Report
proposed a definition specifically for the purposes of education
legislation that seeks to achieve this balance:

Bullying is typically a repeated behaviour that is intended to
cause, or should be known to cause, fear, intimidation, humili-
ation, distress or other forms of harm to another person’s body,
feelings, self-esteem, reputation or property.

Bullying can be direct or indirect, and can take place by
written, verbal, physical or electronic means, or any other form
of expression.

Cyberbullying (also referred to as electronic bullying) is a
form of bullying, and occurs through the use of technology. This
can include the use of a computer or other electronic devices,
using social networks, text messaging, instant messaging, web-
sites, e-mail or other electronic means.

A person participates in bullying if he or she directly car-
ries out the behaviour or assists or encourages the behaviour

in any way.

This definition is “conceived broadly” and also “includes the role of
bystanders and others who may encourage such behaviour.”*

The definition of “sexualized cyberbullying” as a form of
cyberbullying has received less attention. “Sexualized bullying” is
a term that has been used to describe bullying of a sexual nature.
It has been defined as “unwanted sexual attention that makes the
recipient feel uncomfortable, demeaned or humiliated.”® Further,
it is “usually directed against females” and can include obscene
gestures or communication, remarks about a person’s body, sexual
demands, and can also include criminal offences such as unwanted
sexual touching, assault, and rape.?
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The Scope of the Problem

There are statistical inconsistencies on the prevalence of cyberbul-
lying in Canada. However, there is a growing body of research and
commentary that demonstrates that girls and women are more likely
to experience sexualized cyberbullying.*® The sexualized cyberbul-
lying of teen girls may manifest itself in numerous ways, including:
slut shaming, threats of sexual violence, harassment, cyber stalking,
exclusion, and “outing” (revealing that someone is LGBTQ), and can
“extend to highly sexual comments and visual pornography that
dehumanizes women.”’

The Effects of Sexualized Cyberbullying on Teen Girls

The immediacy and prevalence of electronic communications and
social networking websites have intensified sexualized cyberbully-
ing.5% Cyber-insults are now so common that many teens downplay
the incidents as digital “drama.”! Unfortunately, the lived experi-
ences of too many Canadian girls have proven that sexualized cyber-
bullying and its effects are not always just drama.>

The personal characteristics of the victim, her surrounding
environment,® and her exposure to repeat victimization® can
affect the severity of the impact of cyberbullying. Potential effects
include academic difficulties, anxiety, depression, low self-esteem,
and physical symptoms (including headaches, stomach pains, back
pains, and dizziness),” as well as self-harming behaviours such as
self-mutilation and eating disorders.”® Less obvious, but potentially
equally serious effects include internalized oppression, harmful
impacts on self-identity, and distorted attitudes about one’s gender
group.”’

Further, sexualized cyberbullying affects girls’ perception of
self, and inhibits their participation online.”® For girls who are con-
cerned about their peers” approval, “checking Facebook provides a
barometer about how much they are liked or how appealing they
are.”” As demonstrated in the eGirls Project findings reported by
Professors Bailey and Steeves in their chapters in this volume, girls’
online presentations of self also “involve complex negotiations”
between “online self-exposure” and the “gendered risk of harsh
judgment” that goes along with slut shaming.®’ In a hypersexual-
ized online world where girls are taught to walk a fine line between
“sexy” and “slut,” it is likely that girls may, and often do, confuse
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sexualized cyberbullying with “the acceptance they seek from
others.”®!

The effects of sexual bullying/assault and cyberbullying can
be exacerbated when a student seeks out help and the school fails
to effectively respond.®* For example, in Australia, a 15-year-old
girl approached her school principal to request a meeting with a
counsellor after being sexually assaulted by a peer. The principal
responded by telling her that the counsellor “did not have time for
such petty things.”®® Again, in Rehtaeh Parsons’ case, the administra-
tion at Rehtaeh’s school “did not step in to question those involved
or address bullying.”®*

Given the seemingly commonplace nature of cyber-insults, and
the potentially tragic consequences associated with sexualized cyber-
bullying, how can our education law and schools respond effectively?

The Role of Education Law and Its Application in Nova Scotia,
Ontario, and British Columbia

Education Law as a Response to Sexualized Cyberbullying

If cyberbullying is predominately framed as an “education issue,”
schools, school boards, teachers, and ministries of education may be
deemed the appropriate actors to respond to the issue.

It is worthwhile to pause and consider the complex and vary-
ing roles faced by today’s teachers and school administrators. They
are often required to act “not only as a parent but also as a police
officer, social worker, and professional educator,” and as such find
themselves “confused and frustrated” with the multiple roles and
jurisdictions assigned to them.®® For example, many teachers and
administrators may find it difficult to intervene in cases involving
sexualized cyberbullying, given that much of it occurs off school-
grounds. School administrators often cite the lack in education law
of explicit authority to act in regards to off-school conduct as the
reason for failing to intervene.

Despite the numerous roles and jurisdictions assigned to teach-
ers and school administrators, both are well placed to promote,
educate, and exemplify equality.®® Further, ambiguities in legislation
may be overcome if there is clear and equality-based education law.
In order to truly achieve “safe schools,” education law must engage
equality as a substantial part of how “safety” is conceptualized.
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Indeed, effective education law should “conceptualize safety
broadly in order to give voice” to equality and social justice “as
proactive components of the goal of constructing safe schools.”®’
Professor Short emphatically argues that education law should
actively “facilitate” an equitable school culture. He suggests that to
“prevent” bullying and cyberbullying, and not just respond to it, a
cultural transformation is needed —that is, “a conception of safety
that includes and proactively pursues” equality and social justice
should “not only be a worthy idea but also a reality.”®®

Short identifies the need for curriculum change to include queer
content and to recognize queer families in order to ensure that social
justice is not just an idea but a reality. However, he notes that the
curriculum will not change “unless education ministries direct it to
change” and unless “queer youth are reconstructed legally as full
citizens within schools.”® Similarly, if education law is to ensure
equality and prevent the sexualized cyberbullying of girls, it needs
to facilitate a culture where children and youth are taught to identify
discrimination and the effects of discrimination, and how to respond
effectively.

That is, education law should serve as a catalyst and motiva-
tor for teachers, administrators, and students to foster a culture in
which understandings of concepts like safety are rooted in a deep
understanding of equality. Wayne MacKay has argued that law is a
“lighthouse of equality” that can guide “educators through the fog
of educating in a complex society.””? Education law can “provide a
useful framework” within which those on the front lines of educa-
tion can respond to inherently complex challenges such as sexual-
ized cyberbullying.”! MacKay further explains that the concept that
schools should be “discrimination free zones” and have a positive
duty to promote equality originates from the Supreme Court of
Canada in Ross v. New Brunswick Board of Education No 15., where
Justice La Forest writes:

The school is an arena for the exchange of ideas and must, there-
fore, be premised upon principles of tolerance and impartiality
so that all persons within the school environment feel equally
free to participate. As the Board of Inquiry stated, a school board
has a duty to maintain a positive school environment for all
persons served by it.”?
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Importantly, if education law enables schools to develop safe and
equality-based cultures that promote “qualities such as trust, mutual
respect, caring and consideration for others, then bullying is more
likely to be marginalized.””?

The next three subsections analyze existing public second-
ary school education law in British Columbia, Ontario, and Nova
Scotia to determine which of these provinces have taken the lead on
equality-based education law, and which, if any, have fallen behind.
I have chosen to focus on these three provinces because “cyberbul-
lying stands apart as the foremost topic of discussion” within these
jurisdictions.” In addition, I believe these provinces in particular will
represent a diverse range of education law responses.

Preventing and Responding to Sexualized Cyberbullying in British
Columbia Education Law

In British Columbia (BC), education is governed by the School Act.”>
The statute does not contain a provision that defines or addresses
bullying or cyberbullying; nor does the statute assign responsibil-
ity to school boards, schools, or staff to create safe or equality-based
environments at schools. The preamble to the legislation states,
inter alia:

WHEREAS it is the goal of a democratic society to ensure that all
its members receive an education that enables them to become
literate, personally fulfilled and publicly useful, thereby increas-
ing the strength and contributions to the health and stability of
that society;

AND WHEREAS the purpose of the British Columbia school sys-
tem is to enable all learners to become literate, to develop their
individual potential and to acquire the knowledge, skills and
attitudes needed to contribute to a healthy, democratic and
pluralistic society and a prosperous and sustainable economy.”

In Chamberlain v. Surrey School District No 36,7 Chief Justice McLachlin
explained that the message of this preamble is “clear” and that “the
British Columbia school system is open to all children of all cultures
and family backgrounds. All are to be valued and respected.””® With
respect to Chief Justice McLachlin, although the preamble may be
“clear,” the subsequent provisions are less emphatic with regard to
school values and respect. The only provisions in the School Act and
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School Regulation that allude to student safety refer to the installation
and operation of surveillance cameras,” and the development of and
compliance with school rules and codes of conduct. For example,
sections 85(1.1) and 168(2)(s.1) of the School Act make it mandatory for
boards of education to establish codes of conduct and to ensure that
schools within their school district implement the codes. Section 6(z)
of the School Act states:

6(1) A student must comply
(a) with the school rules authorized by the principal of the
school or Provincial school attended by the student, and
(b) with the code of conduct and other rules and policies
of the board or the Provincial school.?

Further, section 4(1)(c) of the School Regulation states:

4(1) The duties of a teacher include the following:
[...]
(c) ensuring that students understand and comply with
the codes of conduct governing their behaviour and
with the rules and policies governing the operation of
the school .8

These provisions conceptualize “security” as the “primary focus of
ensuring a safe school environment.”®? When education law focuses
on physical security, measures can include “surveillance cameras,
dress policies, security guards, and an emphasis on containing or,
if unsuccessful, responding to violent behaviours.”®® Within this
approach schools “perceive their own students as the threat to cer-
tifying the safety of the school.”%

The School Act is problematic because the statute does not affir-
matively enable students, teachers, and administrators to pursue
goals of equality and social justice. The legislation does not distin-
guish between on- and off-school conduct, it does not define in-per-
son or online behaviour that is unacceptable, nor does it encourage
affirmative measures that require equality-enhancement, such as
curriculum development. Incorporating equality into education law
in BC should encourage a “proactive approach in which justice is
looked for in the school environment and sought in the larger com-
munity as well.”®> That is, a focus on equality in the legislation may
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empower students to seek out justice and therefore stand up against
the sexualized cyberbullying of their peers.

Although the “hard” education law in BC is relatively silent in
regards to safe and equality-based schools, the province’s Ministry
of Education has addressed “safe, caring and orderly schools.”® In
2002, the Minister of Education appointed a Safe Schools Task Force
to meet with parents, students, and educators across BC to identify
ways to address violence in schools,® and in 2003, the task force’s
report contained a number of recommendations for improving school
safety, which led to the development of British Columbia’s Safe, Caring
and Orderly Schools Strategy (“the Strategy”).

According to the Strategy’s guide (“the Guide”), BC schools use
efforts to “build ‘community,” fostering respect, inclusion, fairness
and equity,” and “set, communicate and consistently reinforce clear
expectations of acceptable conduct.”®® The Guide suggests some prac-
tices for achieving caring schools, including that the environment
of a school should be “inviting and welcoming, fostering feelings of
acceptance and belonging for members of the school community”;
that members of the school should “relate to one another in sup-
portive ways”; and that regular opportunities are offered “to learn
about and celebrate human rights, diversity in the community and
other key elements of caring schools.”® However, the guide does not
explicitly discuss how to facilitate an equality-driven school culture,
nor does it provide any empirical data to suggest whether this is
being achieved in practice.

The provincial standards for codes of conduct at schools in
BC are set out in subordinate legislation in the Provincial Standards
for Codes of Conduct Order (“the Ministerial Order”)? which were
issued according to sections 85(1.1) and 168(2)(s.1) of the School Act.
These standards set out process and content elements that must be
addressed in the development of all codes of conduct at schools. Some
of the process elements include involving students, parents, and staff
in the development and review of codes of conduct; ensuring that
there is clear knowledge of the code of conduct; and keeping codes
of conduct current and relevant.” The content requirements are set
out in section 6 of the Ministerial order, and include:

6. Boards must ensure that the following elements are included
in their codes of conduct:
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(a) one or more statements that address the prohibited
grounds of discrimination set out in the BC Human
Rights Code in respect of discriminatory publication and
discrimination in accommodation, service and facility in
the school environment;
(b) a statement of purpose that provides a rationale for the
code of conduct, with a focus on safe, caring and orderly
school environments;
(c) one or more statements about what is
i. acceptable behaviour, and
ii. unacceptable behaviour, including aggressive
behaviours such as bullying behaviours while at
school, at a school-related activity or in other cir-
cumstances where engaging in the activity will have
an impact on the school environment;
(d) one or more statements about the consequences of
unacceptable behaviour, which must take account of the
student’s age, maturity and special needs, if any;
(e) an explanation that the board will take all reason-
able steps to prevent retaliation by a person against a
student who has made a complaint of a breach of a code
of conduct.”?

BC has also produced a companion document to the Ministerial
Order and the Strategy, titled Developing and Reviewing Codes of
Conduct: A Companion (“Code of Conduct Companion”). The docu-
ment explains that codes of conduct have great potential, specifically
that:

Codes can be used to teach and model socially responsible
behaviour, and the language and concepts of the codes rein-
forced through teaching and student leadership. A sense of pride
in the code should be part of students’ experience. We want
every student to feel a sense of belonging and pride in his or
her school, that people in the school community are respectful
and fair, and that they feel safe.”

Importantly, the Code of Conduct Companion also provides con-
tent suggestions for codes of conduct in BC. Some of these sugges-
tions address conduct that occurs off school property, and provide
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definitions of “bullying behaviour” and “cyberbullying” for schools
to use in their respective codes of conduct. The document states
that boards may wish to include statements in their codes that
explain school responsibilities in regards to student conduct that
occurs off the school grounds. Further, the definitions of bullying
and cyberbullying provided for use in codes of conduct are also
discretionary.?

Although these content suggestions for codes of conduct are a
step in the right direction, they remain suggestions. Content compo-
nents that have the potential to address sexualized cyberbullying
are not mandatory, and therefore some schools in BC may not have
the appropriate tools via the code of conduct to effectively prevent
or respond to incidents of sexualized cyberbullying. It is unclear
why the government in BC has yet to amend its School Act to include
mandatory safe school provisions. However, in 2012 the BC govern-
ment opted to invest in a $2 million, 10-point strategy to address
bullying in schools and “ensure students feel safe, accepted and
respected.”® The strategy is based on a “policy-to-action” formula,
and includes the development of an anonymous online reporting tool
for students, stronger codes of conduct for schools, online resources
for parents, and dedicated safe school co-ordinators in every school
district.® Obviously, the contribution of financial resources to prevent
and address bullying and cyberbullying is valuable; however, BC
should also amend its School Act to include an equality lens in order
to demonstrate that equality-based and safe schools are a priority
within the province.

Preventing and Responding to Sexualized Cyberbullying in Ontario
Education Law

In Ontario, the Education Act®” governs the operation of schools and
delivers education throughout the province. Ontario has taken the
lead in developing education law with equality as its “substance”
with the Accepting Schools Act,® which amended the Education Act.
As a result, the Education Act is comprehensive, and includes the
rights and responsibilities of teachers, schools, school boards, and
ministries in regards to preventing and intervening in bullying and
cyberbullying. At the forefront of the legislation is the prevention of
bullying and cyberbullying, and an equality and gender-based lens,
with part of the preamble stating:
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The people of Ontario and the Legislative Assembly:

[-..]

Believe that all students should feel safe at school and
deserve a positive school climate that is inclusive and accepting,
regardless of race, ancestry, place of origin, colour, ethnic origin,
citizenship, creed, sex, sexual orientation, gender identity, gen-
der expression, age, marital status, family status or disability;

Believe that a healthy, safe and inclusive learning environ-
ment where all students feel accepted is a necessary condition
for student success;

[-.]

Recognize that a whole-school approach is required, and
that everyone — government, educators, school staff, parents,
students and the wider community —has a role to play in
creating a positive school climate and preventing inappropri-
ate behaviour, such as bullying, sexual assault, gender-based
violence and incidents based on homophobia, transphobia or
biphobia.??

Unfortunately, although part of the Preamble states that all students
should feel safe at school “regardless of race,” there is no mention
of racialized violence in the paragraph that requires a whole-school
approach to preventing inappropriate behaviour, including “bully-
ing, sexual assault, gender-based violence and incidents based on
homophobia, transphobia or biphobia.”!® This absence is troubling,
given that racialized and Indigenous girls and women are dispro-
portionately affected by violence.

The Accepting Schools Act also amended the Education Act to
include a definition of cyberbullying, and the legislation states that
for the purposes of the definition of “bullying,” cyberbullying is
included.”” Perhaps more striking is the amendment of section 8(1)
(29.1), which allows the Minister to “require boards to develop and
implement an equity and inclusive education policy.”%? Further,
section 303.1(1)(a) states that every board shall support students who
want to establish and lead activities and organizations that promote
a safe and inclusive learning environment, including “activities or
organizations that promote gender equity.”1%

Section 301(1) allows the Minister to “establish a code of conduct
governing the behaviour of all persons in schools.”!’ The purposes
of the code of conduct include promoting “responsible citizenship by
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encouraging appropriate participation in the civic life of the school
community” and to “prevent bullying in schools.”'%

The need for infervention in sexualized cyberbullying is also
stressed. For example, section 301(7.1) states that the Minister shall
establish policies and guidelines with respect to bullying preven-
tion and intervention in schools, including training for all teachers
and other staff; resources to support students who have been bul-
lied; resources to support students who have engaged in bullying;
procedures for responding appropriately and in a timely manner to
bullying; and matters to be addressed in bullying prevention and
intervention plans established by the board.!%

The Education Act also extends the right to discipline to include
actions that occur off school property and outside school activities
where engaging in the activity will have an impact on the school
climate.'”” Eric M. Roher has explained that “under [the] Ministry
of Education policy, the term ‘school climate’ is defined as ‘the sum
total of all personal relationships within a school” and in accordance
with Ministry policy, a positive climate exists when all members
of the school community feel safe, comfortable and accepted.”!%
However, the Education Act itself does not define “school climate,”
nor do its regulations. Roher further explains that the courts and
administrative tribunals have determined that in order to discipline
for off-school conduct, there needs to be a direct and causal link or
nexus to the school.l’” However, it is not made clear what evidence
is needed to establish that nexus.

The Ministry of Education first released the Provincial Code
of Conduct (“PCC”) as a result of Bill 212, the Education Amendment
Act (Progressive Discipline and School Safety).' It was further amended
by the Accepting Schools Act to include the prevention of bullying
in schools under the purposes of the PCC. Under the PCC, school
boards have a responsibility to develop effective intervention strat-
egies and respond to all infractions related to the standards for
respect, civility, and safety.!* Under the “leadership of their prin-
cipals,” teachers and other staff are expected to “hold everyone to
the highest standard of respectful and responsible behaviour.”1?
Teachers and school staff uphold these high standards when they
“help students work to their full potential and develop their sense
of self-worth” and by empowering “students to be positive leaders
in their classroom, school and community.”** Further, “students are
to be treated with respect and dignity” and in return, they must
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“demonstrate respect for themselves, for others, and for the respon-
sibilities of citizenship through acceptable behaviour.”!*

According to Ministry policy, the PCC sets “clear provincial
standards of behaviour.”!® The standards of behaviour in codes of
conduct specific to Ontario school boards must be consistent with,
and include, the standards stated by the PCC. Further, if a school
board requires a principal to develop codes of conduct specific to
their school, the code must set out “clearly” what is “acceptable and
what is unacceptable behaviour” for all members of the school com-
munity."® Clear standards are fundamental in order to ensure con-
sistent application and enforcement of the PCC across the province.

The explicit references to bullying, sexual assault, gender-based
violence, and equity in Ontario’s Education Act are laudable and
should be replicated in other jurisdictions. Unfortunately, while the
legislation gives voice to equality, equity, and social justice, it falls
short of requiring curriculum that teaches and pursues equality in
schools. However, the Ontario Ministry of Education has announced
a revised health and physical education curriculum to go into effect
in September 2015, which moves toward active facilitation of an
equality-based school culture.!’” While incorporating educational
initiatives aimed at alerting students to risk and ways of protect-
ing themselves from risk,"™® the revised curriculum also specifically
incorporates units for elementary students on understanding and
challenging media stereotypes, developing healthy relationships,
and respect for diversity,'"? and content for secondary students on
consent and sexual limits, and factors affecting gender identity and
sexual orientation (including unrealistic and exclusionary media bias
and stereotyping and how to challenge them).'?® While not necessar-
ily explicitly teaching children and youth the meaning of equality,
development of these kinds of skills academically may well contrib-
ute to a “growing recognition of the gender-specific consequences of
cyberbullying,” and hopefully, a more effective means of prevention
and intervention.!”!

Preventing and Responding to Sexualized Cyberbullying

in Nova Scotia Education Law

Nova Scotia is actively responding to cyberbullying with the appoint-
ment of the Nova Scotia Task Force on Bullying and Cyberbullying,
the Task Force Report, and subsequent legislation: the Promotion of
Respectful and Responsible Relationships Act'?? and the Cyber-safety
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Act1?> Through the Task Force Report, Nova Scotia has “overtly
recognized the heightened vulnerability of girls in the context of
cyberbullying,” and has explicitly discussed the “sexualization of
girls and/or young women in the media ... as a contributing factor
to the problem of cyberbullying.”124

In Nova Scotia, the primary piece of education legislation is the
Education Act!? In the Preamble, the Education Act references “equita-
ble participation” in the education system. The Promotion of Respectful
and Responsible Relationships Act further amended the Preamble to
state that all members of a school community share responsibility
for creating a school-wide approach that maintains a positive and
inclusive school climate.!”® The Preamble also states that students
must be held accountable for their actions, and that “responsibility
and accountability can be fostered through preventative, proactive
and restorative approaches.”?”

The Promotion of Respectful and Responsible Relationships Act also
amended the Education Act to establish a Provincial school code of
conduct policy that considers cyberbullying.!?® Section 141(1)(ja) of
the Education Act now states:

141(1) The Minister may

[...]

(ja) establish a Provincial school code of conduct policy with
respect to promoting school and student safety that includes a
Provincial school code of conduct and provisions regards stu-
dent conduct and consequences for disruptive behaviour and
severely disruptive behaviour, including incidents of bullying
and cyberbullying;'?

In 2013, Nova Scotia enacted the Cyber-safety Act. This legislation
creates a tort of cyberbullying, creates a protection order for victims
of cyberbullying, and establishes a Cyber SCAN investigative unit to
investigate cyberbullying throughout the Province. The Cyber-safety
Act also defines “cyberbullying” as:

3(1) In this Act,

[.]

(b) “cyberbullying” means any electronic communication
through the use of technology including, without limiting the
generality of the foregoing, computers, other electronic devices,
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social networks, text messaging, instant messaging, websites and
electronic mail, typically repeated or with continuing effect, that
is intended or ought reasonably [to] be expected to cause fear,
intimidation, humiliation, distress or other damage or harm to
another person’s health, emotional well-being, self-esteem or
reputation, and includes assisting or encouraging such com-

munication in any way.**°

This definition is also included in the Regulations to the Education
Act13 Both the definition and the Cyber-safety Act have received
mixed responses. Critics have asserted that the law has “sweeping
parameters,”'® that it “essentially makes ‘being mean’ against the
law,”13% and that it “makes bullies of us all.”®* On the other hand,
some academics were encouraged by the definition of cyberbullying,
noting that judges will work with the definition and “apply it in a
way that’s effective without getting overly broad.”’*®

The Cyber-safety Act also amended the Education Act to provide
that the principal may apply the school code of conduct for incidents
that occur off school grounds and outside school activities where
the behaviour “significantly disrupts the learning climate of the
school.”1% In the External Review of the Halifax Regional School Board'’s
Support of Rehtaeh Parsons, authors Debra Pepler and Penny Milton
explain that regardless of this amendment, “it is unclear how prin-
cipals may investigate off-school activities; whether the principal
should investigate allegations that are under police investigation;
and how to deal with situations in which the school has no direct
knowledge.”'¥ Any ambiguity in the Education Act regarding when
a school can intervene is problematic and should be clarified. Nova
Scotia has already experienced first-hand the effects of ambiguous
legislation, given that in Rehtaeh Parsons’s case the “school was
unsure whether it should take further action because of the criminal
investigation.”13

The current Provincial School Code of Conduct has not been
updated since the Promotion of Respectful and Responsible Relationships
Act. The document currently states the standards of behaviour for
school members, including respecting the “diversity of all school
members regardless of their race, culture, ethnicity, religion, gender,
sexual orientation, age, or ability”; exhibiting “behaviour that avoids
all forms of intimidation, harassment, racism, and discrimination”;
and using information and communications technology, including
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the internet and e-mail communication, in a responsible and appro-
priate manner consistent with the Nova Scotia Public School Network
Access and Use Policy.'¥

The Provincial School Code of Conduct also categorizes bully-
ing, sexual harassment, sexual assault, and racial and/or discrimina-
tory misconduct as “behaviour that is serious enough to significantly
disrupt the learning climate of the school, endanger the well-being
of others, or damage school property.”1** However, the document is
relatively silent in terms of equality, cyberbullying, or the gendered
impacts of cyberbullying.

Although Nova Scotia is actively responding to cyberbully-
ing, there is more to be done, including a greater focus on student
empowerment and equality in the Education Act. For example, this
could be achieved in part by a provision that requires curriculum
that enables students to understand, prevent, and respond to oppres-
sion and discrimination. Further, any ambiguities in the legislation
should be clarified to ensure that it is consistently and effectively
applied.

Effective Implementation of Education Law and the “Unofficial”
Codes of Conduct

Of course, developing equality-based education law is only half of
the battle. As was previously stated, the law must be clear and con-
sistently applied so that schools are able to commit to the promotion
of a safe and inclusive culture. Education legislation and provincial
codes of conduct must be free from ambiguity, and must affirmatively
promote equality, while maintaining meaningful consequences for
those who breach the standards.

In order to ensure consistent application and enforcement of
education law, it is essential to define within the legislation the
responsibilities of school administration and teachers when it comes
to intervening in sexualized cyberbullying. In her testimony to the
Senate Standing Committee on Human Rights, Elizabeth Meyer
noted:

Teachers feel they have very limited influence and authority in
school settings, especially related to cyberbullying. However,
they are often the ones tasked with tackling these complex and
difficult issues because they have the most direct contact with
the students ... conflicting legal decisions leave schools with no
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clear guidance on how to respond. Teachers and administrators
feel insecure and powerless to intervene. Schools need clear
jurisdiction to be able to address incidents that take place off-
campus but clearly impact students’ feelings of safety at school
and, by extension, in their community."!

School administrators, teachers, and students must be empowered
and given the appropriate tools to prevent sexualized cyberbully-
ing. It is clear that when teachers and administrators feel “insecure
and powerless to intervene,” there is a greater risk that victims of
sexualized cyberbullying will continue to be isolated from support
systems.!#?

It may also be worthwhile to consider the “unofficial codes
of conduct” that govern secondary schools. Donn Short has stated
that there are “hidden and informal practices that are inevitably
positioned in schools” and that the effectiveness of equality poli-
cies are “negatively impacted not by structural obstacles to their
implementation but by the presence of other interacting normative
regimes that complicate the effectiveness of policies.”*> He further
explains that the literature thus far on bullying and cyberbullying
has not investigated the overlap between “formal state law” (educa-
tion acts, provincial codes of conduct) and the “normalizing culture
of the daily life of schools with respect to gender, sexuality, and
other norms ... which complicates and interacts with formal law.”14
It is important to question whether “formal state law” can ever fully
address sexualized cyberbullying if it fails “to account for the per-
petuation of social norms within youth culture.”#°

Of course, “laws, policies, and procedures can only do so
much.”*® Laws and policies do not ensure an equality-based nor-
mative regime between students at schools. Nor do they “guarantee
good relationships.”"*”However, “good relationships” and inclu-
sive “unofficial codes of conduct” can be created through positive
school climates, which can have a significant impact on eliminating
instances of cyberbullying."® Developing a positive school climate
with equality as its “substance” may be a challenge; however,
“progress can be made by recognizing that everyone in the broader
school community is an equal participant in fostering change.”™*’ In
his testimony to the Standing Senate Committee on Human Rights,
William Gardner explained:
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The response we advocate in terms of cyberbullying for schools
is something we call the whole-of-school-community approach.
This reiterates some of what the previous witnesses were say-
ing about the school reaching beyond the school gate .... There
is a role for everyone within this community in preventing and
responding to cyberbullying, and we want to engender that

approach when we talk about cyberbullying in schools.’

Education law “is certainly not the only tool for reform.”>! The Task
Force Report stresses that “partnering and networking among the
many stakeholders, educating the various audiences and imple-
menting preventative measures” are all crucial aspects to reducing
sexualized cyberbullying.’®> However, education law is a key vehicle
that reflects “our core values and principles and indicate[s] what we
stand for as a society.”? In that context, education law should serve
as the “lighthouse of equality,” guiding administrators, teachers, and
students to equality, safety, and inclusivity.>*

Conclusion

One goal of education in Canada is to promote “equality, respect and
tolerance.”’ As stated in the seminal United States case Brown v.
Board of Education of Topeka, “education is perhaps the most important
function of state and local governments ... it is the very foundation
of good citizenship.”?® The Supreme Court of Canada has explained,
“education awakens children to the values a society hopes to foster
and to nurture.””” However, education can only do this if our schools
are equality-based, inclusive, and safe. Effective education law can
and should serve as a catalyst for change amongst administration,
teachers, and students to ensure an equal and inclusive environment.
With equality as its foundation, education law can give a voice to
those who have experienced sexualized cyberbullying —and will
ensure that the experiences of too many girls, including Rehtaeh,
Amanda, and A.B,, lead to positive change.
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