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participate in or advance in employment.” Case C‑354/13, Fag og Arbejde (FOA), acting on 
behalf of Kaltoft v. Kommunernes Landsforening (KL) (Dec. 18, 2014).

281.  Case C-312/11, Commission v. Italy, 2013 E.C.R. I-000.
282.  Bernadette Pélissier, L’obligation de reclassement, I Recueil Dalloz 399 (1998). For 

the worker with a disability that is recognized officially (as a handicap, a word still used in 
France), other obligations prior to reassignment, such as retraining, can be required outside 
of reasonable accommodation: Cass. soc., Feb. 17, 2010, No. 08–45476.

283.  See Cass. soc., Jan. 31, 2007, No. 05–42855.
284.  Pélissier, supra note 282.
285.  Cass. soc., Mar. 24, 2010, No. 09–40339; Cass. soc., Mar. 21, 2012, No. 10–12068; 

Cass. soc., July 9, 2008, No. 07–41318; Cass. soc., Jan. 26, 2011, No. 09–43193; Cass. soc., Feb. 
17, 2010, No. 08–43725; Cass. soc., Feb. 20, 2013, No. 11–26793.

286.  See Cass. soc., Feb. 6, 2001, RJS 2001, No. 433; Cass. soc., Oct. 12, 2011, No. 10–18038. 
See also when Court considers dismissal without just cause when the right procedure is not 
followed, Cass. soc., Dec. 5 2012, No. 11–17913

287.  Code du travail [Labor Code] art. L.1132–4; some authors suggest that if the 
employer does not provide the necessary readjustment, the dismissal is not only without 
just cause, but it is null and void, according to the prohibition of discrimination in Code 
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du travail [Labor Code] art. L.1132. See Jean Pélissier et al., Les grands arrêts du 
droit du travail 367 (2008); but some cases maintain that the dismissal is without cause, 
Cass soc., May 21, 2008, No. 07–41277.

288.  Cass. soc., May 21, 2008, No. 07–41380; see recently, Cass. soc., Jan. 7, 2015, No. 
10–27105; Cass. soc., Oct. 15, 2014, No. 13–16113.

289.  Cass. soc., Jan. 28, 2010, No. 08–42616.
290.  Cass. soc., Mar. 30, 2011, No. 09–71542.
291.  Code du travail [Labor Code] art. L.1133–2.
292.  Serge Frossard, Les contextes de l’obligation de reclassement, Dr. Soc. 963 (2010).
293.  Pélissier, supra note 282, at 400–01; see also Cass. soc., Feb. 16, 1999, No. 96–45394.
294.  Labor Court CPH Nîmes, Dec. 13, 2010.
295.  On the positive side, if the occupational physician certifies the state of disability, and 

if the employer does not follow the procedure required to show that dismissal is unavoid-
able, after two medical examinations and no work adjustment possible, the violation of this 
formality could constitute discrimination, Cass. soc., Feb. 16, 1999, No. 96–45394. See Marie 
Mercat-Bruns, Les contours de la discrimination professionnelle en raison de l’état de santé à 
la lumière du droit américain, 11 Les Cahiers de Dr. de la Santé 16 (2010).

296.  See Mathilde Caron & Pierre-Yves Verkindt, Inaptitude, invalidité, handicap: 
l’image du “manque” en droit social, RDSS 862 (2011) (to illustrate “the inadequacy in labor 
law, one must imagine being at the center of a triangle with angles named disability, handi-
cap and inability”); see also Cass. soc., Jan. 25, 2011, No. 09–42766; Cass. soc., Feb. 15, 2011, 
No. 09–43172; Cass. soc., Apr. 28, 2011, No. 09–70845.

297.  Frédéric Tallier, L’évaluation du handicap et de l’aptitude à l’emploi, RDSS 821(2011):

The term employability is increasingly used but remains controversial. Like the term disability, 
people tend to take advantage of the vagueness of the concept to define it as they choose. Em-
ployability refers to a person’s capability of obtaining and maintaining employment: in other 
words, it means that the person can demonstrate the skills required to perform the job duties. 
This is a multidimensional concept that varies according to level of training, whether prior to 
employment or on-the-job, work experience, time away from a job, functional abilities, social 
and family environment, and the adaptability of the person and his/her environment.

298.  Cass. soc., Feb. 6 2008, No. 06–44413; this implies that the employee accepts the 
work adjustment, Cass. soc., Feb. 20 2008, No. 06–44867.

299.  Caron & Verkindt, supra note 296 (“The centrality of the concept of inadequacy is 
at the heart of welfare schemes and reflect the idea of need”).

300.  Id.
301.  Cass. soc., Oct. 6, 2015, No. 13–26052 (it is difficult to prove discrimination after dis-

missal of a worker who is put on disability and who also contends discrimination based on 
union membership). 

302.  Cass. soc., Apr. 9, 2008, No. 07–40356 (physical disability without a possible work 
adjustment does not constitute a specific cause of dismissal).

303.  Cass. soc., Jan. 13, 1998, No. 95–44301; Cass. soc., July 3, 2001, No. 99–41738.
304.  Cass. soc., Feb. 20, 2008, No. 06–44712; Court of Appeals Paris, Sept. 7, 2010, No. 

S07/07628 (declaring null and void the dismissal of a worker based on the disruptive effect 
that her absence had on the work team, given that this effect and the need to replace the 
worker were not proven); see also Cass. soc., Sept. 16, 2009, No. 08–41879 (finding that the 
dismissal of a sick worker whose absence is disruptive to the work in the department cannot 
be justified seventeen months after the position has been filled by a replacement).

305.  Cass. soc., Jan. 9, 2007, No. 05–43962. Indirect discrimination based on health sta-
tus was also found in a more recent case in which an employer imposed an interview with 
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employees after their absence from work, regardless of the cause of that absence, Cass. soc., 
Feb.12, 2013, No. 11–27689. 

306.  Pierre Verge & Dominic Roux, Personnes handicapées: l’obligation d’accommodement 
raisonnable selon le droit international et le droit canadien, Dr. Soc. 965 (2010): this notion 
in Canadian law is closer to a global concept of the person and discrimination as an 
infringement of dignity.

307.  See the work of Amartya Sen cited by Philippe Pédrot, Handicap, aptitude à l’emploi 
et vulnérabilité, RDSS 791 (2011) (“With the aging of people with disabilities, the increase in 
long-term care, and the tightening of the labor market, the idea is to integrate in our legal 
thinking the notion of ‘capabilities’ coined by Nobel prize economist Amartya Sen, to allow 
people with disabilities to effectively exercise their right to citizenship”). Through the idea of 
capability, the vindication of individual rights is not determined by resources or assets but 
based on the freedom people really have in choosing the life they value. Equality of income 
can leave behind great inequalities in our ability to act. An individual with a disability cannot 
act in the same way as a person without a disability. Level of education, work environment, 
capacity for resilience are the parameters which influence his/her action. Principles of justice, 
based on capabilities, stem from the idea of varying needs of individuals according to their 
ability to benefit from their resources. Amartya Sen considers the freedom of choice as an 
integral part of well-being. “Capability reflects the freedom of an individual to choose between 
different ways of living”: Amartya Sen, Éthique, économie et autres essais 189 (1993).

308.  The idea is not to identify the potential of an individual to act to compensate 
incapacity but to identify his or her potential to respect the freedom of each person as a 
source of dignity. See also Martha Nussbaum and her philosophy of “care,” also inspired by 
Amartya Sen’s work, and how the French law of 2005 reflects this way of thinking; Pédrot, 
supra note 307.

309.  Nussbaum suggests that the capabilities approach can justify a core of human enti-
tlements that should be respected and implemented by the governments of all nations, as a 
bare minimum of what respect for human dignity requires. She identifies a list of “central 
human capabilities” (including life; bodily health; bodily integrity; senses, imagination and 
thought; emotions; practical reason; affiliation; and control over one’s political and material 
environment), arguing that all of them are implicit in the idea of a life worthy of dignity. The 
approach uses the idea of a threshold level of each capability, beneath which it is held that 
truly human functioning is not available to citizens. See Martha Nussbaum, Frontiers 
of Justice 70 (2006).

310.  See Sophie Fantoni-Quinton et al., Un avenir pour la santé au travail sans “aptitude 
périodique” est possible, 48 JCP S 10, 11 (2011) (showing the limits of the mechanism focused 
on medically certified disability).

311.  Cass. soc., Oct. 8, 2014, No. 13–11789.
312.  Sexual harassment can even be reconceptualized in the workplace as a form of dis-

parate impact discrimination; see the excellent work of L. Camille Hebert, The Disparate 
Impact of Sexual Harassment: Does Motive Matter? 53 U. Kan. L. Rev. 341 (2005).

313.  See generally Marie Mercat-Bruns, Harcèlement sexuel au travail en France: entre 
rupture et continuité, in La loi et le genre 201 (Stéphanie Hennette-Vauchez et al. eds, 
2014) [hereinafter Mercat-Bruns, Harcèlement sexuel]. See also Loïc Lerouge & Camille 
Hebert, The Law of Workplace Harassment of the United States, France, and the European 
Union: Comparative Analysis After the Adoption of France’s New Sexual Harassment Law, 35 
Comp. Lab. L. & Pol’y J. 93 (2013).

314.  Rogers v. EEOC, 454 F.2d 234 (CA5 1971), cert. denied, 406 U.S. 957 (1972) which 
involved a Hispanic and was apparently the first case to recognize a cause of action based 
on a discriminatory environment.
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315.  See for example, the Supreme Court case Meritor Savings Bank v. Vinson, 477 U.S. 
57 (1986), and the EEOC regulations, 45 Fed. Reg. 74676 (1980), mentioned in the case to 
consider that hostile environment harassment violates Title VII antidiscrimination law as 
sex discrimination.

316.  Oncale v. Sundowner Offshore Services, 523 U.S. 75 (1998); Vance v. Ball State Univ. 
570 U.S. ___(2013).

317.  The harassment becomes severe and pervasive, See Harris v. Forklift Systems Inc, 
510 U.S. 17 (1993).

318.  See, for example, infra note 339, where Cass. soc., Oct. 19, 2011, No. 09–72672, is 
explained.

319.  For a European comparison of sexual harassment, see Sophie Robin-Olivier et al., 
Le harcèlement sexuel: droit italien, droit anglais, droit espagnol, 5 Rev. Dr. Travail 353 
(2013).

320.  The Constitutional Court decided the criminal code definition of sexual harassment 
was not precise enough (CC, May 4, 2012, No. 2012–240); see Béatrice Lapérou-Scheneider, 
L’éclipse du harcèlement sexuel, 7/8 Dr. soc. 714 (2012). The new definition of sexual harass-
ment applies to criminal and labor law and is more expansive: see Law 2012–954 of Aug. 6, 
2012; Code Pénal [Penal Code] art. 222–33.I and Code du travail [Labor Code] art. 
L.1153–1, defining sexual harassment as the act of repeatedly subjecting a person to unwel-
come verbal or physical conduct of a sexual nature that either compromises the victim’s 
dignity through its degrading or humiliating nature or that creates an intimidating, hostile 
or offensive situation for the victim (“II.: is assimilated as sexual harassment, even nonre-
peated acts, using all forms of strong pressure to obtain, in a real or apparent way, acts of 
sexual nature, regardless of the fact this is to benefit the author of the acts or a third party”). 
See the guidelines of the Minister of Justice of Aug. 7, 2012 (circulaire CRIM 2012 -15 / E8) 
explaining what the definition covers and how to implement the law.

321.  The European definition covers verbal harassment and does not imply a request for 
sexual favors. Curiously, sexist comments were not sufficient to characterize sexual harass-
ment justifying dismissal of the perpetrator before the new law of 2012 (Cass. soc., Feb. 27, 
1992, No. 91–41057).

322.  Before the 2012 law, case law was already covering situations outside of quid pro 
quo harassment to obtain sexual favors (Cass. soc., Nov. 14, 2007, No. 06–45.263), even 
though these situations of sexual favors do exist: see Cass. soc., Mar. 3, 2009, No. 07- 4082; 
Court of Appeals Paris, Oct. 6, 1995 (involving a manager who promised to promote an 
intern in exchange for sexual favors); Cass. soc., Sept. 24, 2008 (involving a manager who 
tried to kiss an underage coworker in the workplace and made repeated attempts to accom-
pany her home, triggering anxiety and depression).

323.  For a case of harassment of a journalist during her maternity leave, see Cass. soc., 
Mar. 3, 2015, No. 13–23521.

324.  Cass. soc., Oct. 25, 2007, No. 06–41806 (involving a company manager who used 
inappropriate language and behavior toward an employee who informed the union rep-
resentatives and filed complaints with the human resources department and the local 
police); Cass. soc., Feb. 9, 2010, No. 08–44632 (involving the dismissal of an employee 
who had offended his female colleagues and an intern by sending them inappropriate mes-
sages and inviting them to see pornographic films on his computer); Cass. soc., Dec. 15, 
2009, No. 08–44848 (involving an employee’s inappropriate behavior and language despite 
objections from female employees who found it offensive); Cass. soc., Oct. 11, 2006, No. 
04–45719. The employer is liable for sexual harassment when he ignores a complaint of 
sexual assault from one of his employees in a fixed term contract, see Cass. soc., May 6, 
2015, No. 13–24261. However, the employer has no liability if the complaint of the employee 
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concerns only nostalgic text messages from her boss, the rejected lover, Cass. soc., Sept. 23, 
2015, No. 14–17143.

325.  See Rikki Holtmaat, Sexual Harassment and Harassment on the Ground of Sex in 
EU Law: A Conceptual Clarification, 2 Eur. Gender Equality L. Rev. 4 (2011) (observing 
that there are forms of sexual harassment that are not linked to sex, but to sexuality as a 
way of abusing power, and showing a possible causal relationship between sexual harass-
ment and inequality, in cases of abuse based on an employee’s homosexuality or religion, 
for example).

326.  See Reva B. Siegel, Introduction: A Short History of Sexual Harassment, in Direc-
tions in Sexual Harassment L. 1 (Reva B. Siegel & Catharine A. MacKinnon eds., 2003); 
Catharine A. MacKinnon, Afterword, in Directions in Sexual Harassment L. 672 (2003).

327.  See William N. Eskridge, Jr., Theories of Harassment “Because of Sex,” in Direc-
tions in Sexual Harassment Law 155 (2003); Katherine M. Franke, What’s Wrong with 
Sexual Harassment, in Directions in Sexual Harassment Law 169 (2003); Janet Hal-
ley, Sexuality Harassment, in Directions in Sexual Harassment Law 182 (2003); Mark 
Spindelman, Discriminating Pleasures, cited, in Directions in Sexual Harassment Law 
201 (2003); see also Marie Mercat-Bruns, La doctrine américaine sur les discriminations 
et le genre: dialogue entre la critique du droit et la pratique? 2 Juris.Rev. Crit. 93 (2011); 
Mercat-Bruns, Harcèlement sexuel, supra note 313, at 201.

328.  See Barnes v. Costle, 561 F. 2d 983, 990 (DC Cir. 1977).
329.  Meritor Savings Bank v. Vinson, 477 U.S. 57 (1986).
330.  Vicki Schultz, Telling Stories About Women and Work: Judicial Interpretation of Sex 

Segregation in the Workplace in Title VII Cases Raising the Lack of Interest Argument, 103 
Harv. L. Rev. 1749, 1832 (1990); see also Vicki Schultz, The Sanitized Workplace, 112 Yale 
L. J. 2063 (2003).

331.  Comparative studies between U.S. and European legal frameworks already existed: 
see Abigail Saguy, Employment Discrimination or Sexual Violence? Defining Sexual Harass-
ment in American and French Law, 34 Law & Soc’y Rev. 1091 (2000); Gabrielle S. Friedman 
& James Q. Whitman, The European Transformation of Harassment Law: Discrimination 
versus Dignity, 9 Colum. J. Eur. L. 241 (2003); see generally Kathrin Zippel, The Politics 
of Sexual Harassment: A Comparative Study of the United States, the European 
Union, and Germany (2006).

332.  The institutional environment and the type of company and job can increase the 
risk of sexual harassment, which can be combined with other sources of vulnerability, such 
as religion or origin. See Holtmaat, supra note 325, at 9.

333.  Cass. soc., Mar., 11 2015, No. 13–18603 (some cases condemn the employer for moral 
harassment and sexual harassment when moral harassment from other workers is triggered by 
rumors of complaint to employer who did not respect rules of confidentiality).

334.  Neither the EU directives nor French law (Code du travail [Labor Code] arts. 
L.1153 and L.1132–1) refer to an abuse of authority. Instead, they use a hostile environment as 
a basis for assessment, although the definition refers to a hostile situation, not environment. 
See the EEOC’s guidelines.

335.  Journal Officiel of Aug. 7, 2012.
336.  This decision of the Constitutional Council interrupted all criminal suits that 

were pending. The criminal sanction is two years of imprisonment and a fine of €30,000, 
increased to three years of imprisonment and a fine of €45,000 if the offender has abused 
his or her authority or targeted a victim who is fifteen years of age or whose particular 
vulnerability, due to age, illness, infirmity, physical or mental deficiency, or pregnancy, 
is apparent or known to the offender. These increased sanctions also apply if the victim’s 
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particular vulnerability or subordination is due to economic or social status and is apparent 
or known to the offender or an accomplice.

337.  A parallel can be drawn with the development of the concept of privacy in fam-
ily law to protect the immunity of couples in domestic violence cases and thwart plans to 
incriminate the abuser.

338.  Recently Cass. soc., Jan. 28, 2014, No. 12–20497 (an older worker sexually harassing 
a young intern).

339.  Cass. soc., Oct. 19, 2011, No. 09–72672:

Considering on the one hand, the employee had used sexual explicit language with two female 
colleagues in his messages on MSN sent outside of office hours and outside of the office between 
noon and 1:30 PM, because he worked from 3 PM to 11 PM or during events organized after 
work, and on the other hand, that he had, during work time, made inappropriate comments to 
another female employee about her physical appearance and had followed a third female col-
league into the bathroom, the Court of Appeals decided that the initial facts were part of the 
personal life of the male employee and hence could not constitute a breach in the performance 
of the contract and that the second series of facts were not sufficient to constitute acts of sexual 
harassment. By adopting this line of argument, despite the fact that his verbal comments of a 
sexual nature and his inappropriate attitude towards female employees, with whom the con-
cerned employee interacts because of his work, are not part of his personal life, the Court of 
Appeals has violated the cited rules . . .

See also Cass.soc., Jan. 11, 2012, No. 10–12930. In addition, Cass. soc., Mar. 3, 2009, No. 
07–44082 (demonstrating the same trend in case law, in a case in which sexual harassment 
in a person’s private life causes a disability at work, also constituting moral harassment); for 
prior case law in which privacy is used as a defense for the alleged harasser, see Cass. soc., 
Nov. 30, 2005, No. 04–13877.

340.  Cass. soc., Feb. 3, 2010, No. 08–44019 (the employer cannot justify the lack of pre-
ventive measures because the harasser resigns).

341.  The attitude of the victim of moral harassment cannot limit the responsiblity of 
harasser, Cass. Crim., May 27, 2015, No. 14–81489; Cass. soc., May 13, 2015, No. 14–10854. It is 
only if the employee knows the acts are untrue that the employer can argue bad faith, Cass. 
soc., June 10, 2015, Nos. 14–13338 and 13–25554.

342.  The Court reminds the finder of fact that he or she must consider all the facts 
together, (the humiliation and mistreatment) which contribute to presume harassment is 
present: see recently Cass soc., Sept. 24, 2014, No. 13–12073; Cass. soc., Apr. 30, 2009, No. 
07–43219; Cass. soc., Jan. 25, 2011, No. 09–42766; this includes what is called managerial 
harassment, Cass. soc., Nov. 10, 2009, No. 07–45321 (“methods of management adopted by 
supervisor if, directed against one specific employee, involve repeated acts which constitute 
or have the effect of deteriorating working conditions to the point of violating the rights of 
the person, his dignity, his physical and mental state or compromise his career”).

343.  Law 2008–496 of May 27, 2008 introduced harassment as a form of discrimination 
(Code du travail [Labor Code] art. L.1132–1). However the Defender of Rights (Opin-
ion of Defender of Rights, No. 15–23, Oct. 28, 2015) recommends introducing more clearly 
in the law of 2008 (amendment to art. 1) that harassment based on discrimination can be 
linked to an isolated act (no repetition need like moral harassment). Introduction in the 
pending bill on class action: see supra note 140.

344.  See Cass. soc., Oct. 19, 2011, No. 09–68272 (involving moral harassment commit-
ted by a third party exercising an authority, in fact, over employees); see also Cass. soc. 1er, 
Mar. 1, 2011, No. 09–69616; Cass. soc., Feb. 3, 2010, No. 08–40144.

Cass.soc
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345.  See one of the first cases on environmental sexual harassment since the law of 2012: 
Cass. soc, Feb. 18, 2014, No. 12–17557 (proof of sexual harassment through witnesses of 
sexually explicit remarks, and the Court reminds us that the employer must protect workers 
for health reasons from sexual harassment; there is no need to communicate complaints to 
presumed harasser).

346.  Except it is linked to a prohibited ground; if that is the case, one act is sufficient 
because it is qualified as discriminatory harassment.

347.  Cass. soc., June 21, 2006, No. 05–43914.
348.  See Lauren B. Edelman et al., The Endogeneity of Legal Regulation: Grievance Pro-

cedures as Rational Myth, 105 Am. J. Sociology 406–54 (1999).
349.  Dobbin, supra note 187, at 213.
350.  Burlington Industries v. Ellerth, 118 S. Ct 1998, 2263.
351.  Cass. soc., May 21, 2014, No. 13–12666; Marie Mercat-Bruns, Enquête interne, 

atteinte à la vie privée et obligation de sécurité, 9 Rev. Dr. Travail 554 (2014).
352.  Cass. soc., Nov. 19, 2014, No. 13–17729. The Cour de cassation has recently applied a 

lower standard in its scrutiny of the employer’s obligation to protect the health and security 
of employees,  Cass. soc. Nov. 25 2015 No. 14–24444.

353.  It all depends on how dignity is defined: is it a subjective or an objective standard? 
Who decides? What is the implicit norm in the workplace? See Duncan Kennedy, Sexy 
Dressing Etc. (1995). In France, dignity can often be linked to vulnerability, and it begs the 
question of agency linked to harassment. See Kathryn Abrams, Subordination and Agency in 
Sexual Harassment Law, in Directions in Sexual Harassment Law 111 (Reva B. Siegel & 
Catharine A. MacKinnon eds., 2003). The Court has also recently distinguished damages 
linked to moral harassment from those linked to discrimination based on maternity: see 
Cass. soc., March 3, 2015, No. 13–23521.

354.  Susanne Baer, Dignity or Equality? Responses to Workplace Harassment in Euro-
pean, German, and U.S Law, in Directions in Sexual Harassment Law 595 (Reva B. 
Siegel & Catharine A. MacKinnon eds., 2003).

5 .  THE MULTIPLE GROUNDS OF DISCRIMINATION

1.  European Convention on Human Rights art. 14 uses the term notably to indicate this 
nonexhaustivity.

2.  Despite numerous prohibited grounds in France, most discrimination litigation in 
France is based on union membership, a more traditional and legitimate ground in labor 
law. The supreme court has stated that violations of union rights are not systematically 
discriminatory acts: see Cass. soc., Oct. 8, 2014, No. 13–16720. See Marie Mercat-Bruns & 
Emmanuelle Boussard Verrecchia, Appartenance syndicale, sexe, âge et inégalités: vers une 
reconnaissance de la discrimination systémique? 11 Rev. Dr. Travail 660 (2015).

3.  Prohibited grounds in federal law can be different from the prohibited grounds in 
each state (which may be more numerous).

4.  See two more recent studies of French employment discrimination case law for the Min-
istry of Justice: Evelyn Serverin & Frédéric Guiomard, Des revendications des sala-
riés en matière de discriminations et d’égalité: les enseignements d’un échantillon 
d’arrêts extrait de la base JURICA (2007–2010) (2013); Bernard Bossu, Les discrimi-
nations dans les relations de travail devant les cours d’appel: la réalisation con-
tentieuse d’un droit fondamental (2014). For another study on the implementation of 
discrimination law, see Marie Mercat-Bruns & Jeremy Perelman (eds.), Les juridictions 
et les instances publiques dans la mise en oeuvre du principe de non-discrimination: 
perspectives pluridisciplinaires et comparées (forthcoming 2016).
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5.  Marie Mercat-Bruns, La personne au prisme des discriminations indirectes, 37 Recueil 
Dalloz 2475 (2013).

6.  Marie Mercat-Bruns, Les discriminations multiples et l’identité au travail au croisement 
des questions d’égalité et de libertés, 1 Rev. Dr. Travail 28 (2015) [hereinafter Mercat-Bruns, 
Les discriminations multiples et l’identité au travail].

7.  Even if, in the United States, the fight against sex discrimination also helped the 
fight against race discrimination. See generally Serena Mayeri, Reasoning From Race: 
Feminism, Law and Civil Rights Revolution (2011) [hereinafter Mayeri, Reason-
ing from Race]; Marie Mercat-Bruns, La discrimination professionnelle fondée sur le 
sexe aux États-Unis: une notion juridique sous tension, 28 Travail Genre Société 63 
(2012) [hereinafter Mercat-Bruns, La discrimination professionnelle fondée sur le sexe aux 
États-Unis].

8.  Which does not signify that the use of ethnoracial statistics was not contested in the 
United States as early as 1954, with the segregation of schools. See Reva B. Siegel, Equality 
Talk: Antisubordination and Anticlassification Values in Constitutional Struggles over Brown, 
117 Harv. L. Rev. 1470, 1471 (2004).

9.  Now, Treaty on the Functioning of the European Union [TFEU] art. 157.
10.  See United States v. Carolene Prods. Co., 304 U.S. 144, 153 n.4 (1938).
11.  Regents of Univ. of Cal. v. Bakke, 438 U.S. 265 (1978) (referring to the idea of diversity 

for the first time).
12.  The Federalist Society is a group of conservatives and libertarians seeking to reform 

the American judiciary system to adhere to an originalist interpretation of the U.S. Consti-
tution, placing emphasis on the original intent of those who drafted the law.

13.  Act No. 2008–496 of May 27, 2008, art. 2 (introducing several measures for adapting 
to community antidiscrimination law).

14.  Applicable to differences in treatment based on age.
15.  See generally Michael J. Klarman, From Jim Crow to Civil Rights: The Supreme 

Court and the Struggle for Racial Equality (2004). See also Michelle Alexander, 
The New Jim Crow: Mass Incarceration in the Age of Colorblindness (2012).

16.  And in the representative bodies of listed companies (Act No. 2011–103 of Jan. 27, 
2011, on the balanced representation of women and men on boards of directors and super-
visory boards and workplace equality). See also Law of 2014 on real equality (Loi 2014–873 
du 4 août 2014 (pour l’égalité réelle entre les femmes et les hommes)), which extends the parity 
rule in the public sector, supra Chapter 4.

17.  Robert C. Post & Reva B. Siegel, Legislative Constitutionalism and Section Five Power: 
Policentric Interpretation of the Family and Medical Leave Act, 112 Yale L.J. 1943 (2003).

18.  See supra the developments in Chapter 2, “Models of Equality.”
19.  The article has since been published. Reva B. Siegel, From Colorblindness to Anti-

balkanization: An Emerging Ground of Decision in Race Equality Cases, 120 Yale L.  J. 
1278 (2011).

20.  See supra Chapter 1, “I. The Origins of Antidiscrimination Law,” David Oppen-
heimer interview, and Chapter 4, “I. The Strengths and Limitations of Disparate Impact 
Discrimination,” Robert Post interview, on Supreme Court cases with regard to race and 
equal protection.

21.  University of Texas Southwestern Medical Center v. Nassar, 133 S. Ct. 2517 (2013).
22.  Vance v. Ball State University, 570 U.S.___ (2013).
23.  Since the Vance case, a plaintiff must now show that an individual committing 

harassment had the ability to take a tangible employment action against the plaintiff in 
order for that individual to be considered a “supervisor” in the context of a hostile work 
environment claim. After the Nassar case related to retaliation under Title VII, an employee 
must now demonstrate that retaliatory motivation was the but-for cause of an adverse 
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employment action and not simply a motivating factor. In other words, the plaintiff must 
prove that the unlawful retaliation would not have occurred in the absence of the alleged 
wrongful action of the employer.

24.  See Reva Siegel’s observations in Chapter 2 describing these different conceptions of 
equality through constitutional case law.

25.  See Mayeri, Reasoning from Race, supra note 7 (examining the influence of sex 
discrimination case law on racial discrimination case law, in particular in disparate impact 
cases).

26.  On the reasons why the United States has not yet achieved a postracial society, see 
generally John A. Powell, Racing to Justice: Transforming Our Conceptions of 
Self and Other to Build an Inclusive Society (2012).

27.  This repression of discrimination first began in the United States in response to 
“smoking gun” evidence in the form of discriminatory comments that reveal the proximity 
of an act of discrimination. In Europe, see C-54/07, Centrum voor gelijkheid van kansen en 
voor racismebestrijding v. Firma Feryn, 2008 E.C.R. I-5187. The many recent decisions in 
France deal more frequently with incitement to racial hatred or racist statements; see, e.g., 
Cass. crim., June 19, 2001, JCP 2002, II; Cass. crim., June 7, 2011, No. 10–85.179.

28.  See Slack v. Havens, 522 F.2d 1091 (1975) (“Colored folks . . . clean better”). See also 
Ash v. Tyson Foods, 546 U.S. 454 (2006) (discussing the significance of the use of comments, 
names, or expressions conveying stereotyped images). The case involved the use of the term 
boy without any reference to color. The court found this sufficient, from a legal point of 
view, to establish discriminatory intent: Ash, 546 U.S. at 556 (“Although it is true the dis-
puted word will not always be evidence of racial animus, it does not follow that the term, 
standing alone, is always benign. The speaker’s meaning may depend on various factors 
including context, inflection, tone of voice, local custom, and historical usage”).

29.  See supra Chapter 1 and Chapter 4.
30.  It must be understood that European Union law, in principle, does not distinguish 

between discrimination grounds: see Directive 2000/78. This is not the case in the United 
States, where a series of different legal regimes exists; see infra sections on the grounds of 
age and disability.

31.  Compare the fierce debates on affirmative action with those on the Americans with 
Disabilities Act (see infra Chapter 5, “VI. Disability and Age Discrimination,” and Chapter 5, 
“IV. Discrimination on the Basis of Family Status,”on the statutes and case law on discrimi-
nation based on sex, pregnancy, and age).

32.  See the guidelines on collecting race data since 2000, U.S. Census Bureau, http://
www.census.gov/topics/population/race.html.

33.  See the essay by Jack M. Balkin & Reva B. Siegel, Principles, Practices, and Social 
Movements, 154 U. Pa. L. Rev. 927, 937–38 (2006) (relating that racial data collection was 
not always authorized in the United States either) (“During the 1950s and 1960s, however, 
the civil rights movement was quite wary of government collection of racial data, viewing 
it as a practice likely to entrench segregation. After Brown, the Supreme Court [suggested 
that] government collection of racial data—for example, [the compulsory designation of 
race] on ballots—either manifested or stimulated racial prejudice, and therefore violated the 
antidiscrimination principle.”) See Anderson v. Martin, 375 U.S. 399, 402 (1963), and Tancil v. 
Woolls, 379 U.S. 19 (1964) (confirming the lower court decision from Hamm v. Virginia State 
Bd. of Elections, 230 F.Supp. 156, 158 (E.D. Va. 1964) invalidating laws that separated voting 
and property records based on race, but upholding a law requiring that divorce decrees des-
ignate the race of the divorcees). See also Whitus v. Georgia, 385 U.S. 545, 551 (1967) (holding 
that the practice of selecting jury members from tax records indicating race is discrimi-
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natory). Certain state fair-employment laws even prohibited employers from keeping eth-
noracial statistics on their employees. For a thorough interpretation of “color blindness,” see 
Owen M. Fiss, A Theory of Fair Employment Laws, 38 U. Chi. L. Rev. 235, 265 (1971). “Views 
about the constitutionality of racial data collection began to shift with the enactment of 
the 1964 Civil Rights Act, which incorporated racial data collection into the enforcement 
apparatus of the nation’s new antidiscrimination legislation. With passage of the 1964 Act, 
racial record-keeping was not only permitted, it was now required by federal antidiscrimi-
nation law.” Balkin & Siegel, supra note 33, at 938. See, e.g., Civil Rights Act of 1964, Pub. L. 
No. 88–352, tit. IV, § 402, 78 Stat. 247 (codified as amended at 42 U.S.C. § 2000c-1 (2000)) 
(requiring a survey of race to determine equal opportunity in education). “Passage of the 
Act prompted reassessment of the purposes for which government or employers might be 
collecting racial data, and so altered assumptions about the compatibility of racial data col-
lection practices with the antidiscrimination principle. During the 1960s, as government 
began to change the form and function of racial data collection, the attitude of the civil rights 
movement toward the practice shifted markedly.” Balkin & Siegel, supra note 33, at 938.

34.  The Supreme Court has reiterated this point on many occasions. As expressed in the 
Justice Stone’s famous footnote 4 in Carolene, 304 U.S., at 153 n.4:

It is unnecessary to consider now whether legislation which restricts those political process-
es which can ordinarily be expected to bring about repeal of undesirable legislation, is to be 
subjected to more exacting judicial scrutiny under the general prohibitions of the Fourteenth 
Amendment that are most other types of legislation [. . .]. Nor need we inquire whether similar 
considerations enter into the review of statutes directed at particular religious [. . .] or national 
[. . .] or racial minorities, [. . .] whether prejudice against discrete and insular minorities may be 
a special condition, which tends to seriously curtail the operation of those political processes 
ordinarily to be relied upon to protect minorities, and which may call for a correspondingly 
more searching judicial inquiry.

35.  Richard T. Ford, Racial Culture: A Critique 31 (2005).
36.  Id., at 25.
37.  In reference to the riots that followed the death of Michael Brown, an eighteen-year-

old black man who was shot and killed by police officer Darren Wilson in Ferguson, Mis-
souri, on August 9, 2014, and Baltimore protests in reaction to the death of Freddie Gray 
following police custody on April 19, 2015. Debate also arose after the death, linked to the 
use of a police choke hold, of Eric Garner in New York on July 17, 2014.

38.  See International Convention on the Elimination of All Forms of Racial Discrimi-
nation, adopted and opened for signature and ratification by General Assembly Resolution 
2106 (XX) on Dec. 21, 1965 (entering into force on Jan. 4, 1969), art. 1.

39.  This international convention on racial discrimination drew inspiration from the 
Universal Declaration of Human Rights art. 2; see also International Covenant on Civil and 
Political Rights art. 2.

40.  But as observed by Marie-Thérèse Lanquetin, the directive mentions the difficulty 
of referring to race in recital 6 (“The European Union rejects theories which attempt to 
determine the existence of separate human races. The use of the term ‘racial origin’ in this 
Directive does not imply an acceptance of these theories.”), which may explain why the 
term ethnic origin is included. Marie-Thérèse Lanquetin, Discrimination, 109 Répertoire 
de Droit du Travail 6 (2010).

41.  The race category is a real challenge for CJEU judges. See Denis Martin, Égalité 
et non-discrimination dans la jurisprudence communautaire: étude critique à 
la lumière d’une approche comparatiste 199 (2006).
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42.  See the innovation brought by C-54/07, Centrum voor gelijkheid van kansen en 
voor racismebestrijding v. Firma Feryn, 2008 E.C.R. I-5187 (condemning discriminatory 
statements relating to origin in a case without a specific victim).

43.  Treaty Establishing the European Community (TEC) arts. 12, 39.
44.  Case 152/73, Sotgiu v. Deutsche Bundespost, 1974 E.C.R. 153.
45.  Julie C. Suk, Disparate Impact Abroad (paper presented at the University of Michi-

gan Law School symposium on the Civil Rights Act at fifty, Oct. 11, 2013).
46.  Anastasia Iliopoulou, “Le temps des gitans”: à propos de la libre circulation des Roms 

dans l’Union, in 1 Europe (Jan. 2011).
47.  In France, see Cass. crim., June 7, 2011, No. 10–85.179 (on statements labeling the 

Roma people as dangerous); see the controversial 2012 guidelines by the French Minister 
of the Interior on the dismantling of Roma camps, signed also by the Ministers of Housing 
and Labor and a department head of the Ministry of Education.

48.  Jean-Philippe Lhernould, L’éloignement des Roms et la directive 2004/38 relative au 
droit de séjour des citoyens de l’UE, 11 Dr. soc. 1024 (2010).

49.  For a study of the functional conception of equal treatment with respect to national-
ity, see Jean-Sylvestre Bergé & Sophie Robin-Olivier, Introduction au droit euro-
péen 138 (2008).

50.  Case C-83/14 CHEZ Razpredelenie Bulgaria AD (July 16 2015):

The concept of “discrimination on the grounds of ethnic origin,” . . . [in] . . . Directive 2000/43/
EC of 29 June 2000 . . . must be interpreted as being intended to apply in circumstances such 
as those at issue before the referring court—in which, in an urban district mainly lived in by 
inhabitants of Roma origin, all the electricity meters are placed on pylons forming part of the 
overhead electricity supply network at a height of between six and seven metres, whereas such 
meters are placed at a height of less than two metres in the other districts—irrespective of 
whether that collective measure affects persons who have a certain ethnic origin or those who, 
without possessing that origin, suffer, together with the former, the less favourable treatment or 
particular disadvantage resulting from that measure.

51.  See Zéhina Aït-El-Kadi, Traitement des demandes d’asile de citoyens européens, AJDA 
14 (2010) (note under CE, Dec. 30, 2009, OFPRA v. Covaciu, No. 305226): “The Council 
of State considers that a citizen of a Member State of the European Union may only seek 
asylum in another Member State of the European Union in limitatively listed cases.” In this 
case, OFPRA (Office français de protection des réfugiés et apatrides) challenged a Refu-
gee Appeals Board (Commission des recours des réfugiés [CRR]) decision recognizing the 
refugee status of a Romanian national of Roma origin because of the persecution he faced 
due to his membership in the Roma community and his father’s political militantism in 
Romania. As of the date of the board’s decision, Romania had become a member of the 
European Union. The Conseil d’État, pursuant to Protocol No. 29 appended to the treaty 
establishing the European Community, recalled that Member States of the European Union 
are by definition considered to be safe countries of origin in matters of asylum.

52.  See Thien Uyen Do, A Case Odyssey into 10 Years of Anti-Discrimination Law, 12 Eur. 
Anti-Discrimination L. Rev. 11, 14–15 (2011). This article describes discrimination against 
the Roma people, outside of the field of employment, involving racist remarks, access to the 
same quality of education, the right to housing, and even immigration control by British 
officers operating at the Prague airport (R. v. Immigration Officer at Prague Airport (2004), 
UKHL 55).

53.  European Convention art. 14 lists thirteen grounds for prohibited distinction or 
discrimination, and this list is not exhaustive: sex, race, color, language, religion, political 
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or other opinion, national or social origin, association with a national minority, property, 
birth or other status. Except for association with a national minority, these grounds are the 
same as those listed in the Universal Declaration of Human Rights and the International 
Covenants on Human Rights.

54.  By applying European Convention on Human Rights [ECHR] art. 14 (on discrimi-
nation) in conjunction with ECHR Protocol 1, art. 1 (on the right to peaceful enjoyment of 
possessions) (Gaygusuz v. Austria, App. No. 17371/90, 23 Eur. H.R. Rep. 364 (1996); Koua 
Poirrez v. France, App. No. 40892/98, 40 Eur. H.R. Rep. 34 (2003)) or with ECHR art. 8 (on 
the right to private and family life) (Petrovic v. Austria, App. No. 20458/92, 33 Eur. H.R. 
Rep. 307 (1998); Niedzwiecki v. Germany, App. No. 58453/00, 42 Eur. H.R. Rep. 33 (2006), 
and Okpisz v. Germany, App. No. 59140/00, 42 Eur. H.R. Rep. 32 (2006); Wagner v. Luxem-
bourg, App. No. 76240/01, Eur. Ct. H.R. (2007)), the European Court was able to expand 
the application of the antidiscrimination principle to property rights and thereby the right 
of access to social benefits.

55.  See Jersild v. Denmark, App. No. 15890/89, 19 Eur. H.R. Rep. 1 (1994); Timishev v. 
Russia, App. Nos. 55762/00 and 55974/00, 44 Eur. H.R. Rep. 37 (2005). However, the ECtHR 
does not prohibit contracting parties from treating groups differently in order to correct 
factual inequalities, although it has accepted that in certain circumstances, to compensate 
factual inequalities, it is legitimate to allow differences of treatment on the basis of eth-
nic origin. In Orsus v. Croatia, App. No. 15766/03, judgment of Mar. 16, 2010, § 157, the 
court took the view that “temporary placement of Roma children in a separate class on 
the grounds they lack adequate command of the language is not, as such, automatically 
contrary to ECHR art. 14. It might be said that in certain circumstances such placement 
would pursue the legitimate aim of adapting the education system to the specific needs of 
the children. However, when such measure disproportionately or even, as in the present 
case, affects members of a specific ethnic group, then appropriate safeguards have to be put 
in place.” Olivier de Schutter, European Commission, The Prohibition of Discrimina-
tion Under European Human Rights Law 19 (2011).

56.  The court can take account of the particular circumstances of applicants. See Aksu 
v. Turkey, App. Nos. 4149/04 and 41029/04, 56 Eur. H.R. Rep. 4 (2010) (applying to Roma 
people).

57.  The benefit of the court’s intervention is to identify discrimination based on ethnic 
origin in all areas where it is revealed, with respect to the condemnation of Spain for non-
payment of a survivor’s pension to a widow who had married in accordance with Roma 
rites (Muñoz-Díaz v. Spain, App. No. 49151/07, 50 Eur. H.R. Rep. 1244 (2009); however, 
more recently no violation of ECHR art. 14 was found in conjunction with art. 1 of Protocol 
1 for a difference in treatment between civil and Islamic marriages. Şerife Yiğit v. Turkey, 
App. No. 3976/05, Nov. 2, 2010. Compare with the EU Court of Justice reflexion on stereo-
types associated with Roma, CJEU CHEZ, point 82, supra note 50: “Observations submitted 
to the Court that, in various cases [. . .] CHEZ RB asserted that in its view the damage and 
unlawful connections are perpetrated mainly by Bulgarian nationals of Roma origin. Such 
assertions could in fact suggest that the practice at issue is based on ethnic stereotypes or 
prejudices, the racial grounds thus combining with other grounds.”

58.  See generally Abdulaziz v. United Kingdom, App. Nos. 9214/80, 9473/81, and 9474/81, 
7 Eur. H.R. Rep. 471 (1985); Pretty v. United Kingdom, App. No. 2346/02, 35 Eur. H.R. Rep. 
1 (2002).

59.  See more recently a case of police brutality motivated by racism and strong biases 
against the Roma people: Ciorcan and Others v. Romania, App. Nos. 29414/09 and 44841/09, 
Eur. Ct. H.R., Jan. 27, 2015.
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60.  Timishev, supra note 55, at § 56. Timishev, an ethnic Chechen lawyer living as a 
forced migrant, was refused entry at one checkpoint and forced to make a 300-kilometer 
detour to another checkpoint, based on oral instructions from the Minister of the Interior 
not to admit people of Chechen origin. The court held that there was a violation of ECHR 
art. 14 (on discrimination) taken conjunction with art. 2 of Protocol No. 4 (on the right to 
freedom of movement).

61.  Timishev, supra note 55, at § 58.
62.  The ECtHR considers that, in view of the fundamental importance of the prohibi-

tion of discrimination on grounds of race, no waiver of the right not to be subjected to dis-
crimination on such grounds can be accepted as it would be counter to an important public 
interest; see D.H. v. Czech Republic, App. No. 57325/00, 47 Eur. H.R. Rep. 59 (2007), § 204 
(concerning the education of Roma children).

63.  Dimitrescu v. Romania, App. No. 3028/04, Eur. Ct. H.R. (2008) (on schooling for 
Roma children).

64.  See Van Raalte v. Netherlands, App. No. 20060/92, 24 Eur. H.R. Rep. 503 (1997) (on 
the obligation for unmarried childless men to pay contributions to child benefits). See also 
in this direction, Larkos v. Cyprus, App. No. 29515/95, 30 Eur. H.R. Rep. 597 (1999); Thlim-
menos v. Greece, App. No. 34369/97, 31 Eur. H.R. Rep. 411 (2000); Koua Poirrez v. France, 
App. No. 40892/98, 40 Eur. H.R. Rep. 34 (2003).

65.  Even if technically in European law there is no hierarchy among prohibited grounds.
66.  Timishev v. Russia, App. Nos. 55762/00 and 55974/00, 44 Eur. H.R. Rep. 37 (2005), § 55.
67.  See Aksu v. Turkey, App. Nos. 4149/04 and 41029/04, Mar. 15, 2012; the applicant 

alleged that three publications—a book and two dictionaries—having received government 
funding included remarks and expressions that reflected anti-Roma sentiment. The author 
had stated that Gypsies were engaged in illegal activities, lived as “thieves, pickpockets, 
swindlers, robbers, usurers, beggars, drug dealers, prostitutes and brothel keepers,” and 
were polygamist and aggressive. The applicant relied on ECHR art. 14 taken in conjunction 
with art. 8. Although art. 14 was applicable and, as a Roma, he considered that these state-
ments constituted an attack on his Roma identity, the court observed that “the case does not 
concern a difference in treatment, and in particular ethnic discrimination, as the applicant 
has not succeeded in producing prima facie evidence that the impugned publications had a 
discriminatory intent or effect.” But other grounds have led the way in pointing out stereo-
typing: see Konstantin Markin v. Russia (App. No. 30078/06) (pertaining to sex); Alexandra 
Timmer, Towards an Anti-Stereotyping Approach for the European Court of Human Rights, 
4 Hum. Rts. L. Rev. 707 (2011); Kiyutin v. Russia, App. No. 2700/10, 53 Eur. H.R. Rep. 908 
(2011) (pertaining to disability). It was held to be unlawful discrimination under the Euro-
pean Convention on Human Rights for a government to refuse to grant a residence permit 
on the basis of HIV-positive status. Since it was dealing with a vulnerable group, the State 
had only a narrow margin of appreciation.

68.  See decisions on indirect discrimination after D.H. v. Czech Republic, App. No. 
57325/00, 47 Eur. H.R. Rep 59 (2007), § 204. Relying on ECHR art. 8 in conjunction with 
art. 14, applicants from Ghana submitted that it amounted to indirect discrimination against 
them when applying for family reunion, that persons who were born Danish citizens were 
exempt from the attachment requirement altogether, whereas persons who had acquired 
Danish citizenship at a later point in life had to comply with the twenty-eight-year rule 
before being exempted from the attachment requirement. In the present case that would 
entail that the first applicant could not be exempted from the attachment requirement until 
2030, thus after twenty-eight years of Danish citizenship, and after having reached the age 
of fifty-nine. The ECtHR ruled no violation. A refusal to exempt the applicant from the 
attachment requirement after such a short time (first applicant, no ties to Denmark) cannot 



notes       317

in the Court’s view be considered disproportionate to the aim of the twenty-eight-year rule; 
namely, to exempt from the attachment requirement a group of nationals who, seen from 
a general perspective, had lasting and long ties with Denmark. Biao v. Denmark, App. No. 
38590/10, Eur. Ct. H.R., Mar. 25, 2014, request for referral to the Grand Chamber pending.

69.  Even though origin is a tricky ground: The Supreme Court decided that an employ-
er’s refusal to hire a person because he or she is not a United States citizen does not con-
stitute employment discrimination on the basis of “national origin” in violation of § 703 
of the Civil Rights Act of 1964. See Espinoza v. Farah Mfg. Co., 414 U.S. 86 (1973). Marie 
Mercat-Bruns & Louis Imbert, Les discriminations fondées sur la nationalité: Perspectives 
américaines, 103 Plein Droit 60 (2014).

70.  See generally Danièle Lochak, Le droit et les juifs, en France depuis la 
Révolution (2009). See guidelines by Minister of Justice Christiane Taubira for quicker 
and harsher prosecution of racist or xenophobic acts, Jan. 12, 2015, following the Charlie 
Hebdo and kosher supermarket attacks. However, the kamikaze attacks in Paris on Nov. 13, 
2015, were followed by the adoption of a state of emergency for three months, which facili-
tates a wide scope of criminal investigations to prevent future terrorist attacks: Law 55–385 
of Apr. 3, 1955, on the State of Emergency (http://www.legifrance.gouv.fr/affichTexte.do?cidT
exte=JORFTEXT000000695350).

71.  See art. 1 of the French Constitution of 1958; art. 31, Act No. 78–17 of Jan. 6, 1978 (on 
information technology, data files and civil liberties), and art. 8 (applying specific restric-
tions on the collection of personal data); HALDE decision No. 2006–31 of Feb. 27, 2007; 
Versailles, June 17, 2009, No. 08/03751 (against the use of keeping “ethnic” data). See also 
art. 63 of the draft legislation on immigration and integration, known as the “loi Hortefeu,” 
Sept. 2007 (authorizing the collection of ethnic statistics), and CC [Conseil constitutionnel] 
decision No. 2007–557 DC, Nov. 15, 2007 (holding art. 63 unconstitutional); Veil Report, 
released in December 2008 by the committee headed by Simone Veil, refusing to revise the 
Preamble to the French Constitution to introduce the idea of diversity; report by the Com-
mittee for the Measurement of Diversity and Discrimination (Comité pour la mesure de la 
diversité et des discriminations [COMEDD]), released in February 2010.

72.  See Katell Berthou, La preuve des discriminations à l’embauche en raison de l’origine, 
11 Rev. Dr. Travail 635 (2010) (commenting on the Toulouse Court of Appeal decision of 
Feb. 19, 2010, on the ban (or limitation) of the use of ethnoracial statistics). It is possible to 
approach the issue from a different angle, showing a contradiction in the logic in France: if 
“race” as a social construct does not exist, why have a law (1978) to prohibit something that 
does not exist? This is the question posed by Professor Randall Kennedy at Harvard Law 
School in a 2010 conversation with the author in preparation for this book.

73.  The judges reason by default. A lack of objective evidence explaining an arbitrary 
difference in treatment enables them to infer the possibility of discrimination based on 
origin, if no other factor exists to explain such delayed career development, Cass. soc., Feb. 
7, 2012, No. 10–19505. The Défenseur des Droits (successor to HALDE), to combat this lack 
of evidence, helped create a website to allow citizens to alert directly a platform of organiza-
tions if they are victim of racial comments or racial micro-agressions (including in employ-
ment); see http://www.egalitecontreracisme.fr/.

74.  An increase in cases involving racist statements made outside of the workplace has 
been observed. See Cass. crim., Mar. 15, 2011, No. 11–1738; Cass. crim., June 7, 2011, No. 
11–2763; Cass. crim., June 19, 2001, No. 98–83.954 (involving a French mayor who, in an 
exclusive interview given to a German journalist, made comments constituting incitement 
to racial hatred and violence). The mayor was found guilty of aiding an act of defama-
tion when, without her knowledge, the interview was published in a French newspaper. 
The journalist was prosecuted as the principal offender. With this decision, the Criminal 
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Chamber overturned the Aix-en-Provence Court of Appeal’s decision of Mar. 9, 1998, in 
which the trial courts considered that “by granting an interview to the journalist for pub-
lication, [the mayor] intended to make her comments public and obtained the means to 
do so” and that “although her consent was materially given only to this journalist, it must 
be considered applicable to any publication, provided that her comments are faithfully 
reproduced.”

75.  Michel Danti-Juan, Discriminations, 41 Répertoire Dr. Pénal (1996). ”Evidence of 
intent to discriminate, indispensable to the demonstration of the offense, presents notable 
practical difficulties whenever this intent has not been manifested by written or oral state-
ments or other expressions enabling judges to perceive the frame of mind of the person 
denying a good, service or employment.” See Criminal Code [Code pénal] art. 225–1.

76.  On Jan. 8, 2014, France’s administrative supreme court (Conseil d’État) declared 
null and void a lower court’s injunction suspending the effects of a mayor’s ban on stand-up 
comedian Dieudonné’s show because of anti-Semitic comments. The court’s reason-
ing is based on the infringement of dignity of the human person as part of public order, 
Ordonnance No.  374508. On Dieudonné’s being fined €22,500 on Mar. 19, 2015, because 
of racist comments against a Jewish journalist made during his show, see Propos anti-
sémites de Dieudonné : le jugement mis en délibéré au 19 mars, Le Monde, http://www.
lemonde.fr/societe/art/2015/01/28/dieudonne-comparait-en-justice-pour-ses-propos-sur-
patrick-cohen_4564674_3224.html; http://www.francebleu.fr/infos/dieudonne-condamne-
22–500-euros-d-amende-pour-des-propos-contre-patrick-cohen-2228721.

77.  See the 2010 annual report of the HALDE (former equality body, succeeded by 
Défenseur des Droits), available at http://www.halde.fr/IMG/pdf/DP_RA_HALDE_2010.
pdf. Origin was consistently the leading factor of discrimination claims. The breakdown by 
ground of discrimination has remained relatively constant since 2005, with origin account-
ing for 27–29 percent since 2007, handicap and health 19 percent, sex (including pregnancy) 
9 percent, age 6 percent, and union activity 5 percent. The annual report of the Défenseur 
des Droits mentions a few cases involving racial discrimination, racial comments, use of 
foreign surnames, and progress in using a “panel” method of comparison to prove discrimi-
nation; see decision No. MLD-2013–98 of July 1, 2013, http://www.defenseurdesdroits.fr/
decisions/ddd/MLD-2013-98.pdf.

78.  The figures have hardly changed in criminal law, despite this 2008 testimonial by a 
legal practitioner: Thierry Sagardoytho, Le droit pénal de la discrimination, un droit à con-
struire, 7–8 Actualité Juridique Pénal 313 (2008). See also the 2014 annual report of the 
Défenseur des Droits (in French), Rapport annuel d’activité 15 (2014).

79.  Cass. crim., Dec. 1, 1992, No. 89–82.689, Bull. crim., No. 398 (finding that an 
employer is not criminally liable for publishing a racially discriminatory job offer where 
it has been established that the offer was published after outsourcing the recruitment mis-
sion to a service provider). The director of publication may not be held responsible as the 
principal offender or as an accomplice unless materiality and intent elements have been 
established, or a knowing participation in the punishable principal act, which was not the 
case here.

80.  For example, Cass. crim., Nov. 14, 1989, No. 88–81.817, Bull. crim. No. 416; Paris, 11th 
Ch. B, Oct. 17, 2003, Moulin Rouge, No. 03–00.387, Rev. Juris. Soc. (2004), No. 171; Michel 
Miné, note under TGI Paris, 31st Ch. corr., Nov. 22, 2002, 660 Dr. ouvrier 270 (2003); 
Paris, 11th Ch. A, June 7, 2004; Nantes criminal court of July 17, 2006; Cass. crim., June 23, 
2009, Adecco, No. 07–85.109, Bull. crim., No. 126; Actualité Juridique Pénal 408 (2009) 
(note by Jérôme Lasserre Capdeville); Jean-Baptiste Thierry, Parce qu’elles ne le valaient pas 
bien, 12 Rev. Dr. Travail 722 (2009).
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81.  On the limitations of criminal proceedings: “Although the arsenal of repression may 
seem impressive, the criminal approach to discrimination remains largely unsatisfactory. 
This widely shared observation has several causes, the main ones being a complex delin-
eation of the contours of the discrimination offense, the difficulties of proving discrimi-
nation and the relatively feeble financial sanctions ordered.” Elisabeth Fortis, Réprimer les 
discriminations depuis la loi du 27 mai 2008: entre incertitudes et impossibilités, 7 Actualité 
Juridique Pénal 303 (2008). For the difference between civil and criminal proceedings in 
terms of evidence of discrimination, see CC decision No. 2011–455 DC, Jan. 12, 2002, J.O. 
1053 (Jan. 18, 2002); Cass. crim., Apr. 3, 2007, No. 870, Rev. Juris. Soc. (2007).

82.  See a very rare labor court decision refusing a promotion “because of inexperience.” 
The employee considered, because of highly positive appraisals, that the refusal was discrim-
inatory, based on “origin” and “skin color.” The court observed that the employee was quali-
fied for the promotion and that three colleagues with similar or lower qualifications were 
hired as risk analysts. Conseil des prud’hommes de Paris (decided by professional judge 
after a tie vote between union and employer acting as judges), Dec. 27, 2012, No. 11–01105, 
Natixis Corporation. Sometimes no objective justification is produced by employer for the 
direct discrimination; see Court of Appeal, Colmar, Apr. 24, 2008, No. 1020765. In other 
instances, candidates of a certain origin were probably selected because of their place of 
residence, but at that time, place of residence was not a ground for discrimination, and 
anonymity of selection process was used to reject discrimination claim; see Cass. soc., June 
16, 2015, No. 13–28129.

83.  Cass. soc., Dec. 15, 2011, No. 10–15873, Airbus (considering that since the lower court 
had held that the plaintiff has presented elements suggesting discrimination upon recruit-
ment and that it had noted the employer’s failure to demonstrate that its selection of another 
applicant was based on that applicant’s level of education or work experience, it had legally 
justified its decision).

84.  Jérôme Lasserre Capdeville, Le testing, Actualité Juridique Pénal 310 (2008) 
(“the legal recognition of testing did not greatly affect the fight against discrimination, 
especially repressive criminal sanctions in this area. In fact, testing currently only plays 
a subsidiary role in criminal law, which is not expected to develop in the future, given 
that this approach can be easily disputed in the absence of outside corroborating evidence. 
Testing can, however, be useful to measure discriminatory mechanisms before the fact”). 
This is why the current government is pushing to generalize testing procedures; see the 
recommendations made in the May 19, 2015, report by the French Ministry of Labor, supra 
Chapter 3, note 28.

85.  Cass. soc., Jan. 18, 2012, No. 10–16926 (finding discrimination in a case where a 
deputy HR manager asked a highly recommended job candidate to return in two weeks 
when her boss, who “does not trust women from the Maghreb,” would be on vacation); 
Cass. soc., Nov. 10, 2009, No. 08–42.286 (holding that an employer’s request that an 
employee change his name from Mohamed to Laurent, particularly at the time of hir-
ing, constitute discrimination on the basis of origin). In the latter case, the circumstantial 
fact that several employees in the company or department are also named Mohamed was 
not in itself an objective justification of such as request. The appellate court’s decision to 
reject the plaintiff ’s claim for damages for discrimination, arguing that the employee had 
accepted the change of name at the time of hiring and that at the time the employment 
contract was signed, there were four other employees in the company with the same first 
name, was struck down.

86.  Cass. crim., June 23, 2009, No. 07–85.109, Bull. crim. 2009, No. 126 (ruling that the 
recruitment campaign conducted by two companies, excluding non-European or nonwhite 
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people from their search for women to promote a hair care product, unjustified by the 
nature of the product being promoted, was discriminatory on the basis of origin). Candi-
dates were sought to meet these requirements: aged 18 to 22, size 40 maximum (U.S. size 
8–10), and BBR, an abbreviation standing for “bleu, blanc, rouge” (blue, white, red, the 
colors of the French flag).

87.  Racial discrimination in promotion or job transfer decisions is harder to prove 
unless the job opportunities are given to less-experienced or less-skilled nonminority work-
ers. See Conseil des prud’hommes de Paris, Dec. 27, 2012, Natixis Corporation, No. 11–01105.

88.  In a case where educational qualifications were presented as selection criterion only 
after hiring, an assumption could be made that that the unsuccessful applicant’s name of 
North African origin was the cause for the denial of recruitment. This was the reasoning of 
the Cour de cassation, Cass. soc., Dec. 5, 2011, No. 10–15873, confirming the decision of the 
Toulouse Court of Appeal of Feb. 19, 2010, sentencing Airbus to a €18,000 fine for damages 
for discrimination on the ground of origin.

89.  Cass. soc., Dec. 15, 2011, No. 10–15873. A short-term worker was not recruited for a 
long-term position and the employer could not justify that the refusal decision was based on 
education or work experience. In the absence of an objective justification, the court recognized 
discrimination based on origin and surname. The French supreme court is encouraging judges 
to infer discrimination in cases of unequal treatment of workers, if employers refuse to pro-
duce objective evidence. For a case of unequal pay, see Cass. soc., June 12, 2013, No. 11–14458.

90.  The European Commission against Racism and Intolerance (ECRI), the human 
rights body of the Conseil de l’Europe, made up of independent experts, published its 
Fourth Report on France on June 15, 2010. Improvements were observed, such as reinforced 
legal provisions to combat discrimination, thanks in particular to the role played by the 
HALDE, especially against racism. The ECRI, however, pointed out the persistence of dis-
crimination on the basis of “race,” color, language, religion, nationality, and national or eth-
nic origin in access to employment, education, housing, and goods and services. Likewise, 
the report denounced the unacceptable living conditions of Roma and Travelers, with the 
number of stopping places still insufficient. See the summary in 25 JCP G 706 (2010). See 
also La lutte contre le racisme, l’antisémitisme et la xénophobie, the 2014 report 
on racism, xenophobia, and antisemitism, by the French Commission on Human Rights 
(Commission nationale consultative des droits de l’homme [CNCDH]) and the inter-
view of its president, available at http://www.cncdh.fr/fr/actualite/rapport-annuel-sur-le-
racisme-lantisemitisme-et-la-xenophobie (the 2015 report is forthcoming), and the 2015 
report on discrimination by the ILO and the Défenseur des Droits, describing the types 
of discrimination in recruitment faced by workers of foreign origin, available at http://
www.ilo.org/public/french/region/eurpro/paris/actualites/download/barom8synthese.pdf. 
Recently certain cases have prevailed in the courts with regard to racial profiling of police 
during routine ID checks; see Court of Appeals, Paris June 24 2015, 13/24261.

91.  Éric Fassin, Statistiques raciales ou racistes? Histoire et actualité d’une controverse fran-
çaise, in Les nouvelles frontières de la société française 430 (Éric Fassin ed., 2010): 
“In particular, what delineates the battlefield in the recent controversy is the problematic 
relationship between the race question and the immigration question. Do ethnic statistics 
refer to origin, i.e., once again to immigration? Or, on the contrary: does the dispute over 
statistics signify a new recognition of racial discrimination?” See also the Constitutional 
Council’s censorship of the introduction of ethnic statistics in the act relating to the control 
of immigration, integration, and asylum, CC decision No. 2007–557 DC, Nov. 15, 2007:

Section 63 of the statute referred for review, which is the results of an amendment passed by 
the National Assembly on first reading, amends II of section 8 and I of section 25 of the Act 

http://www.cncdh.fr/fr/actualite/rapport-annuel-sur-le-racisme-lantisemitisme-et-la-xenophobie
http://www.cncdh.fr/fr/actualite/rapport-annuel-sur-le-racisme-lantisemitisme-et-la-xenophobie
http://www.ilo.org/public/french/region/eurpro/paris/actualites/download/barom8synthese.pdf
http://www.ilo.org/public/french/region/eurpro/paris/actualites/download/barom8synthese.pdf
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of January 6, 1978 referred to hereinabove. It is designed to allow processing of personal data 
“indicating, directly or indirectly, the racial or ethnic origins” of persons for the carrying out of 
studies on diversity of origin, discrimination and integration, and subject to the authorization 
of the National Committee of Data Processing and Individual Liberties.

92.  See Law 211–672 of June 16, 2011, on immigration, integration, and citizenship, 
J.O., June 17, 2011, p. 10290, which focuses on procedures for returning illegally stay-
ing third-country nationals, reinforces the means by which the government can monitor 
third-country nationals pending their return and plans amendments to the administrative 
return procedure, which also includes community nationals under certain conditions (art. 
L. 511–3-1); these measures can impact Roma people. See Olivier Lecucq, L’éloignement des 
étrangers sous l’empire de la loi du 16 juin 2011, 34 AJDA 1936 (2011).

93.  See De la question sociale à la question raciale? Représenter la société 
Française (Didier Fassin & Éric Fassin eds., 2009); Eric Maurin, Le ghetto Français: 
enquête sur le séparatisme social 61 (2004); Hugues Lagrange, Le déni des cul-
tures 115 (2010); Eric Fassin et al., Roms & Riverains: une politique municipale de 
la race (2014).

94.  Edmond Preteceille, La ségrégation ethno-raciale a-t-elle augmenté dans la métro-
pole parisienne?, 50 Rev. Fr. de Sociologie 489 (2009); Marco Oberti, L’école dans 
la ville, ségrégation—mixité—carte scolaire (2007); Émeutes urbaines et pro-
testations: une singularité Française (Hugues Lagrange & Marco Oberti eds., 2006).

95.  See the occupational categories used by France’s national statistics body, INSEE, 
http://www.insee.fr/fr/methodes/default.asp?page=nomenclatures/pcs2003/pcs2003.
htm. This classification is fundamental to all sociological studies in France. The new ver-
sion of these Occupations and Socio-occupational Categories [Professions et Catégories 
Socioprofessionnelles] introduced in 2003 is the result of work in progress since 1982. The 
updated version groups occupations for which the distinction has now become obsolete 
and similarly breaks down other categories to reflect the appearance of new occupations 
(in the fields of the environment and new information and communication technologies, 
for example), as well as occupations that are not specific to a particular industry (methods, 
quality control, logistics).

96.  Since French Law No. 2012–954 of Aug. 6, 2012, the list of grounds refers to fam-
ily name instead of name. See Cass. soc., Nov. 10, 2009, No. 08–42286: “By deciding that 
requesting that the employee change his name from Mohamed to Laurent constitutes 
discrimination on the basis of origin and that the circumstance that several employees 
were named Mohamed was not an objective element justifying the decision, the appel-
late court violated the statute referred to hereinabove.” See also the analysis by Thérèse 
Aubert-Monpeyssen, Vous avez dit ‘Laurent’?, 3 Rev. Dr. Travail 169 (2010): “By finding 
discrimination based on origin, the Social Chamber interprets the law with emphasis on its 
actual end purpose, demonstrating the coherence of the list of protected grounds and their 
nonexhaustive nature. In so doing, it widens the spectrum of behavior that can be sanc-
tioned based on this ground. In particular, it makes it possible to fight forms of discrimina-
tion of which, according to the Fauroux report, “the offenders themselves are not always 
aware” but that “harshly affect victims [and] participate in the disintegration of society, 
undermining it from within.” Roger Fauroux, Ministère de l’emploi, de la cohésion 
sociale et du logement, La lutte contre les discriminations ethniques dans le 
domaine de l’emploi 8 (2005).

97.  The ground of place of residence was added to Labor Code [Code du Travail] art. 
L.1132–1 by Law 2014–173 of Feb. 21, 2014, enforced since Feb. 23, 2014, on city planning and 
urban cohesion. The HALDE had published a deliberation on Apr. 18, 2011, on discrimina-

http://www.insee.fr/fr/methodes/default.asp?page=nomenclatures/pcs2003/pcs2003.htm
http://www.insee.fr/fr/methodes/default.asp?page=nomenclatures/pcs2003/pcs2003.htm
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tion based on place of residence, calling for the adoption of a legislative measure adding 
“residential address as a prohibited ground of discrimination without legitimate reason” to 
the list of prohibited criteria in the Labor Code (Délibération relative aux discriminations à 
raison du lieu de résidence: un nouveau critère à inscrire dans la loi no 2011–121 du 18 avril 
2011); see Emmanuel Duguet et al., Les effets du lieu de résidence sur l’accès à l’emploi: une 
expérience contrôlée sur des jeunes qualifiés en Île-de-France, in 128 Document de Travail 
17 (Centre d’études de l’emploi, 2010) (observing that discrimination on the basis of place of 
residence particularly affects women).

98.  See Marie-Thérèse Lanquetin, Discriminations, 109 Répertoire de droit du tra-
vail: “Furthermore, origin can also refer to social origin, a ground not explicitly listed in 
art. L. 1134–2, but that has been included in Convention No. 111 of the ILO, ratified by France 
in 1981 and in force since 1982. This ground has also been included in the EU Charter on 
Fundamental Rights.” Case law in employment involving this ground is still not abundant. 
See Cass. soc., Apr. 8, 1992, No. 90–41.276, Recueil Dalloz 293 (1992) (note by Antoine 
Lyon-Caen).

99.  The author reflects on the difference between social origin and social condition and 
the difficulty in using standards to identify the ground. Diane Roman, La discrimination 
fondée sur la condition sociale, une catégorie manquante du droit français, Recueil Dalloz 
1911 (2013).

100.  Proposition de loi visant à lutter contre la discrimination à raison de la précarité 
sociale [draft legislation aiming to fight discrimination based on social insecurity], Bill No. 
378, introduced by Socialist senator Yannick Vaugrenard and adopted unanimously with 
some abstentions by the conservatives on June 18, 2015, available at http://www.senat.fr/
leg/ppl14-378.html. The bill must now be passed by the National Assembly; see http://www.
assemblee-nationale.fr/14/propositions/pion2885.asp; the grounds cover “a particular vul-
nerability caused by an apparent or known economic situation.”

101.  See the decision to remove the general culture test from the entrance examination 
to Sciences Po law school, available at http://www.sciencespo.fr/node/8952.

102.  On percentage plans seen from a French perspective, see the report published by 
the French-American Foundation in November 2007 on the findings of the study tour con-
ducted by the Foundation to the University of California at Berkeley and the University of 
Texas at Austin, available at http://www.frenchamerican.org/sites/default/files/documents/
media_reports/percentageplans_report_fr.pdf, and new measures similar to the Texas per-
centage plans adopted in France in 2013.

103.  See supra Chapter 2, and the work by Daniel Sabbagh on his classification of “indi-
rect positive discrimination” and the threat of the Supreme Court’s Fisher v. University of 
Texas decision on affirmative action programs.

104.  Mercat-Bruns, La discrimination professionnelle fondée sur le sexe aux États-Unis, 
supra note 7, at 63.

105.  Wal-Mart v. Dukes, 131 S. Ct. 2541 (2011) (No. 10–277) on June 20, 2011 (“The cer-
tification of the nationwide class of female employees was not consistent with Federal Rule 
of Civil Procedure 23(a), which requires the party seeking class certification to prove that 
the class has common questions of law or fact”): The nationwide class alleging discrimi-
nation in pay and promotions by Wal-Mart failed to satisfy commonality prerequisite for 
class action certification under method requiring “significant proof ” of general policy of 
discrimination, despite social framework analysis by expert who testified that employer has 
“strong corporate culture” that makes it “vulnerable” to gender bias, where he conceded that 
he could not calculate whether 0.5 percent or 95 percent of employment decisions might be 
determined by stereotyped thinking.

http://www.senat.fr/leg/ppl14-378.html
http://www.senat.fr/leg/ppl14-378.html
http://www.assemblee-nationale.fr/14/propositions/pion2885.asp
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106.  Plaintiffs’ Motion for Class Certification in No. 3: 01-cv-02252-CRB (ND Cal.), 
Doc. 99, p. 13.

107.  222 F.R.D. 137, 166.
108.  Plaintiffs’ Motion for Class Certification in No. 3, supra note 105, at 16.
109.  222 F.R.D. 137, 155.
110.  Id. at 159.
111.  Two cases justify the adoption of the Pregnancy Discrimination Act (P.L. 95–555) 

of 1978. In 1974, in Geduldig v. Aiello, 417 U.S. 484 (1974), the U.S. Supreme Court held 
that pregnancy was not a sex-based classification and therefore California was permitted to 
exclude pregnancy-related disability from its temporary disability benefits program under 
the Equal Protection Clause. In 1976, in General Electric v. Gilbert, 429 U.S. 125 (1976), 
the U.S. Supreme Court held that denying disability benefits to pregnant workers was also 
not sex discrimination under Title VII. In light of the Pregnancy Discrimination Act, the 
Supreme Court has held recently that the courts must evaluate the extent to which an 
employer’s policy treats pregnant workers less favorably than nonpregnant workers with 
similar inabilities to work and determine whether there are any legitimate reasons for such 
differences; see Young v. United Parcel Services, Inc., 575 US __ (2015).

112.  Pregnancy Discrimination Act (P.L. 95–555) of 1978.
113.  Elisabeth Badinter, Le conflit: la femme et la mère (2011).
114.  On the “lack of interest argument,” see Vicki Schultz, Telling Stories About Women 

and Work: Judicial Interpretation of Sex Segregation in the Workplace in Title VII Cases Rais-
ing the Lack of Interest Argument, 103 Harv. L. Rev. 1749 (1990).

115.  Today, the unemployment rate is much lower, e.g., 5.6 percent in December 2014.
116.  Price Waterhouse v. Hopkins, 490 U.S. 228 (1989).
117.  See supra Chapter 3, interview with Christine Jolls, for more about the Implicit 

Association Test (IAT).
118.  See also on the economic analysis of accommodation, Christine Jolls, Accommoda-

tion Mandates, 53 Stan. L. Rev. 223 (2000); Christine Jolls, Antidiscrimination and Accom-
modation, 115 Harv. L. Rev. 642 (2001).

119.  Jespersen v. Harrah’s, 2004 U.S. App. LEXIS 26892 (9th Cir).
120.  Family status discrimination can be linked to the couple: Cass. soc., Feb. 10, 1999, 

No. 96–42998 (finding it discriminatory to prohibit access to departments with “sensitive” 
information to prevent leaks because the husband of the employee works for a competi-
tor); Cass. soc., June 30, 2010, No. 08–41936 (finding it discriminatory to fire an employee 
who had not prevented his spouse from insulting the employer). HALDE decision. No. 
2011–13, Jan. 31, 2011 (finding family status discrimination when an employer reserves sum-
mer jobs for children of employees); HALDE decision No. 2007–366, Feb. 11, 2008 (finding 
a collective bargaining agreement providing leave for family events exclusively for mar-
ried employees to be discriminatory); HALDE decision No. 2011–62, Apr. 18, 2011 (finding 
discriminatory a refusal to offer training to a play stage technician because of a maternity 
leave). However, specific benefits can be offered to women when the difference of situation 
can be justified with other workers—see Cass. soc., Feb. 26, 2002, No. 99–44671 (involving 
pay advantages given to head of households)—as long as these differences do not conceal 
differences of treatment based on sex (Case C-173/13, Leone and Leone, Feb. 27, 2014) or 
sexual orientation (Cass. soc., July 9, 2014, No. 10–18341, finding discriminatory based on 
sexual orientation to give an advantage in a collective bargaining agreement only to mar-
ried couples).

121.  Case C-243/95, Kathleen Hill, June 17, 1998, point 42 (“Community policy in this 
area is to encourage and, if possible, adapt working conditions to family responsibilities. 



324        notes

Protection of women within family life and in the course of their professional activities is, 
in the same way as for men, a principle which is widely regarded in the legal systems of the 
Member States as being the natural corollary of the equality between men and women, and 
which is recognised by Community law”).

122.  Cass. soc., Oct. 8, 1996, No. 92–42291; Cass. soc., Feb. 27, 1991, No. 90–42239; Cass. 
soc., May 4, 2011, No. 09–72206.

123.  Disadvantages that can stem from living far away from the workplace: Cass. soc., 
Oct. 11, 2000, No. 98–46.433.

124.  Julie Suk, Are Gender Stereotypes Bad for Women? Rethinking Antidiscrimination 
Law and Work-Family Conflict, 111 Colum. L. Rev. 1 (2010).

125.  Vicki Schultz, Feminism and Workplace Flexibility,” 42 Conn. L. Rev. 1203 (2010).
126.  Vicki Schultz & Allison Hoffman, The Need for a Reduced Work Week in the United 

States, in Judith Fudge & Rosemary Owen Eds., Precarious Work, Women, and the 
New Economy: The Challenge to Legal Norms (2006).

127.  Jerry Jacob & Kathleen Gerson, The Time Divide: Work, Family and Gen-
der Inequality (2004).

128.  See interview with Vicki Schultz in Marie Mercat-Bruns, Discriminations en 
droit du travail: dialogue avec la doctrine Americaine 109–111 (2013), in which 
she identifies four models of antidiscrimination based on a historical analysis:

At the moment, probably all four frameworks are in competition with each other. [. . .] You can 
have a notion of discrimination as a violation of a kind of norm of impartiality. [. . .] There is a 
conservative view of this that says that any time you take race into account or sex, that is a viola-
tion of the norm of impartiality, and so this is close to the majority view in the Ricci v. DeStefano 
Supreme Court case. So the disparate impact principle itself becomes a violation of the norm 
of impartiality. [. . .] You could have a different understanding of discrimination: I call this one 
the perpetuation of past discrimination. What’s wrong with a standardized test is that it projects 
into one sphere, the sphere of the workplace, the degradation and insubordination and inequal-
ity that was practiced elsewhere. So if you understood that the reason why Afro-Americans 
did less well on standardized tests was their history of inferior schooling, then you would say 
the antidiscrimination principle is violated when you allow one sphere to be infected with the 
discrimination in another sphere, without a really compelling justification for the violation of 
the “Rawlsian” spheres of justice principle. [. . .] Now each of these models developed a critique 
which leads to the birth of the next, so the third model I call the diversity model. It comes out 
of the critique of the past discrimination model, and those critiques are that there is a notion 
that a cumulative disadvantage is practiced upon historically subordinated groups. So the focus 
is always: what is wrong with them? . . . Wouldn’t it be a good thing to have diversity, because it 
would recognize that there is something about us as women that we bring to the table, maybe be-
cause we have historically been discriminated against? There is something virtuous that should 
be celebrated and accommodated in the workplace. This is the essence of the diversity model: 
one could also call it an accommodation model; it is more a multicultural model. In a way, it 
seeks to promote integration, but through a notion of accommodating difference—exogenous 
difference produced outside the workplace sphere under investigation. The proponents of the 
fourth model, which I call the disruption model, are wary about these globalizing claims of exog-
enous difference and want to be very careful about making them. The disruption model, I think, 
in contrast to the diversity model, looks for both structural and micro-level interactions within 
institutions that actually produce difference, so that difference is not treated as exogenously giv-
en to the institution, but is taken as a phenomenon to be investigated. So you’re like a detective 
trying to figure out whether or not there is something the employer or the union or the interac-
tion between the employees is doing that is actually creating sex in a very context-specific way.
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129.  Hélène Périvier & Rachel Silvera, Maudite conciliation, 24 Travail Genre Socié-
tés 25 (2010).

130.  Reference to pregnancy, giving birth, and breastfeeding.
131.  Bona Fide Occupational Qualification (BFOQ): see Title VII of the Civil Rights 

Act of 1964 (Pub. L. 88–352) (Title VII), as amended, section 703(e) (“It shall not be an 
unlawful employment practice for an employer to hire and employ employees, for an 
employment agency to classify, or refer for employment any individual, for a labor orga-
nization to classify its membership or to classify or refer for employment any individual, 
or for an employer, labor organization, or joint labor management committee controlling 
apprenticeship or other training or retraining programs to admit or employ any indi-
vidual in any such program, on the basis of his religion, sex, or national origin in those 
certain instances where religion, sex, or national origin is a bona fide occupational quali-
fication reasonably necessary to the normal operation of that particular business or enter-
prise”); art. 14 of Directive 2006/54/EC of the European Parliament and of the Council 
of July 5, 2006 (on the implementation of the principle of equal opportunities and equal 
treatment of men and women in matters of employment and occupation (“Member States 
may provide, as regards access to employment including the training leading thereto, that 
a difference of treatment which is based on a characteristic related to sex shall not consti-
tute discrimination where, by reason of the nature of the particular occupational activities 
concerned or of the context in which they are carried out, such a characteristic constitutes 
a genuine and determining occupational requirement, provided that its objective is legiti-
mate and the requirement is proportionate”)); Case C-273/97, Sirdar v. Army Board, 1999 
E.C.R. I-7403.

132.  There is a very important issue in France concerning equal access to retirement for 
men and women who have raised their children full-time and therefore paid fewer contri-
butions into the retirement system. See Annie Junter & Caroline Ressot, La discrimination 
sexiste: les regards du droit, 114 Revue de l’OFCE 106 (2010). The CJEU has found that the 
apparently neutral French rule benefitting employees who have taken leave from work to 
raise children must not indirectly disadvantage men: see Case C-173/13, Leone and Leone, 
Feb. 27, 2014. The CJEU also found no indirect discrimination against women because of 
part-time work in the level of disability pensions: C-527/13, Fernandez v. Instituto Nacional 
de la Seguridad Social, Apr. 14, 2015.

133.  Case 184/83, Hofmann v. Barmer Ersatzkasse, 1984 E.C.R. 3047; Directive 92/85/
EEC of Oct. 19, 1992, on the introduction of measures to encourage improvements in the 
safety and health at work of pregnant workers and workers who have recently given birth 
or are breastfeeding.

134.  On a brief definition of gender as a social construct and the role assigned to men 
and women based on their sex, see Geneviève Fraisse, À côté du genre: sexe et phi-
losophie de l’égalité 299 (2010); see also Elsa Dorlin, Sexe, genre et sexualités: 
introduction à la théorie féministe (2008) [hereinafter Dorlin, Sexe, genre et sex-
ualités]. In the United States, the fight continues. For a description of the pending Silicon 
Valley case, see Audrey Dilling, Sex Discrimination Trial Puts Silicon Valley Under the Micro-
scope, available at http://www.npr.org/2015/03/17/393347548/sex-discrimination-trial-puts-
silicon-valley-under-the-microscope, in which Joan Williams, professor at the University of 
California, Hastings College of Law, questions whether, in the world of venture capital, you 
can be seen as “too masculine to be likeable” and “too feminine to be competent.”

135.  Family status is mentioned as a ground in Labor Code [Code du Travail] art. 
1132–1. See recently, a case involving a father on parental leave, who claimed unequal treatment 
rather than discrimination based on family status: Cass. soc., Sept. 24, 2014, No. 13–14226.

http://www.npr.org/2015/03/17/393347548/sex-discrimination-trial-puts-silicon-valley-under-the-microscope
http://www.npr.org/2015/03/17/393347548/sex-discrimination-trial-puts-silicon-valley-under-the-microscope
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136.  Wal-Mart v. Dukes, 131 S. Ct. 2541 (2011) (No. 10–277) illustrates the risk of systemic 
sex discrimination: see Dukes v. Wal-Mart , Memorandum of Points and Authorities in 
Support of Plaintiffs’ Motion for Class in Wal-Mart Certification (n.d.; retrieved May 17, 
2006, from http://www.walmartclass.com/staticdata/walmartclass/brief2.html), in which it 
is described how Wal-Mart does not give objective guidelines to select its employees for 
training, allowing them to use subjective grounds; Wal-Mart does not systematically cir-
culate training opportunities to all staff; and there is no policy in place for monitoring 
gender disparities in pay and promotion. See also Mercat-Bruns & Boussard Verrecchia, 
supra note 2, at 660; Marie Mercat-Bruns, Comparaison entre les discriminations fondée sur 
l’appartenance syndicale, l’âge et le sexe, révélatrice de la discrimination systémique 11 Rev. 
Dr. Travail 672 (2015).

137.  See Linda Krieger, The Watched Variable Improves: On Eliminating Sex Discrimina-
tion in Employment, in Sex Discrimination in Employment 295, 304 (Faye Crosby et al. 
eds., 2007).

138.  McDonnell Douglas Corp. v. Green, 411 U.S.792 (1973) (establishes the prima facie 
case of discrimination). See supra Chapter 3.

139.  See Mayeri, Reasoning from Race, supra note 7 at 9.
140.  See Case C-96/80, Jenkins v. Kingsgate, 1981 E.C.R. 911; Case C-300/06, Voss v. 

Land Berlin, 2007 E.C.R. I-10573.
141.  Case C-144/04, Mangold v. Helm, 2005 E.C.R. I-9981, and Case C-555/07, Kücükde-

veci v. Swedex, 2010 E.C.R. I-365, refer to this.
142.  These are acquired rights that stem from CJEU case law, incorporated subsequently 

in EU directives; see, for example, CJCE Defrenne I, II, III.
143.  Case C-144/04, Mangold v. Helm, 2005 E.C.R. I-9981.
144.  See Mayeri, Reasoning from Race, supra note 7, at 9, citing Ellen Dubois, 

Feminism and Suffrage: The Emergence of an Independent Women’s Movement in 
America, 1848–1869 (1999); Mercat-Bruns, La discrimination professionnelle fondée sur le 
sexe aux États-Unis, supra note 7, at 63.

145.  See Daniel Moynihan, The Negro Family: A Case for National Action, 
Office of Planning and Policy Research 5–14, 29–31, 35–36 (1965), cited by Mayeri, 
Reasoning from Race, supra note 7, at 24.

146.  Mayeri, Reasoning from Race, supra note 7, at 29.
147.  When the HALDE (now the Defender of Rights) was created, half of the sex dis-

crimination claims brought before it were by men. In the United States; see Diaz v. Pan 
American Airways, 442 F.2d 385.

148.  For a recent potential glass ceiling case, see Court of Appeal, Orléans, Apr. 23, 2015, 
14/00500. In this case, a female employee introduced a complaint based on sex discrimina-
tion because all of the executive jobs were held by men in comparable situations. The court 
considered this insufficient to prove sex discrimination. Among the court’s arguments was 
this one, based on the employer’s defense: more and more women are climbing the cor-
porate ladder, and the employee in question had neither requested a promotion nor been 
refused one.

149.  Dominique Méda & Hélène Périvier, Le deuxième âge de l’émancipation: 
la société, les femmes et l’emploi (2007); Margaret Maruani, Travail et emploi 
des femmes (2011).

150.  See Labor Code [Code du Travail] art. L.1142–2, para. 1 (“If a member of one or 
the other sex is an essential and determining requirement and if the aim is legitimate and the 
requirement proportionate, the prohibition of discrimination of art. L.1142–2 is not appli-
cable. Labor Code [Code du Travail] art. L.1142–2, para. 2 refers to a decree validated by 
the Conseil d’État. It determines, after consulting unions and employers on a national level, 

http://www.walmartclass.com/staticdata/walmartclass/brief2.html
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a list of jobs that require one of the sex as a determining condition for employment. This 
list is reexamined regularly”). French law turns to EU law, which sets a judicial standard to 
determine the scope of this exception to sex discrimination. See Case C-248/83, Commis-
sion v. Germany, 1985 E.C.R. 1459; Case C-222/84, Johnston v. Chief Constable of the Royal 
Ulster Constabulary, 1986 E.C.R. 1651; Case C-285/98, Kreil v. Germany, 2000 E.C.R. I-69. 
Generally, from this case law, it seems that the Member States have a certain “margin of 
appreciation” to exclude certain jobs on the grounds of sex if the jobs are specifically listed 
and the Member States review their list regularly to narrow the targeted professions so that 
these exclusions can be temporary and exceptional.

151.  On the United States, see Leslie Wexler, Wal-Mart Matters, 46 Wake Forest L. 
Rev. 96 (2011).

152.  U.S. and EU case law seem to follow the same standard of scrutiny toward a more 
concrete evaluation of the skills required for the job: see Case C-222/84, Johnston v. Chief 
Constable of the Royal Ulster Constabulary, 1986 E.C.R.  1651; Case C-318/86,  Commis-
sion v. France, 1988 E.C.R. 3559; Case C-285/98, Kreil v. Germany, 2000 E.C.R. I-69. For U.S. 
law, see Dothard v. Rawlinson, 433 U.S. 321 (1977); Diaz v. Pan American World Airways, 311 
F. Supp. 559 (S.D. Fla. 1970); Wilson v. Southwest Airlines, 517 F. Supp. 292 (N.D. Tex. 1981).

153.  Katell Berthou, Différences de traitement: esquisse des exigences professionnelles 
déterminantes après la loi du 27 mai 2008, Dr. Soc. 410 (2009).

154.  More recently, indirect discrimination based on unequal pay in the French postal ser-
vice between employees with a public status and a private short-term contract status was not 
considered as creating a particular disadvantage towards women. The court showed a rather 
narrow appreciation of indirect discrimination, looking only at the fact that there are still more 
women in long-term contracts compared to short-term contracts instead of globally compar-
ing the professional status of men and women. See Cass. soc., Oct. 22, 2014, No. 13–16936.

155.  See the impetus of EU law, Case C-127/92, Enderby v. Frenchay Health Authority, 
1993 E.C.R. I-5535.

156.  In the United States, Wal-Mart v. Dukes, 131 S. Ct. 2541 (2011) (No. 10–277), dem-
onstrated that certain human resources strategies in multinational corporations could be 
challenged through discrimination law, even though litigation could be unsuccessful. See 
Wexler, supra note 151; Marie Mercat-Bruns, Égalité salariale, discriminations individuelles 
et systémiques: un éclairage de la jurisprudence américaine, 114 Rev. de l’OFCE 129 (2010).

157.  Séverine Lemière & Rachel Silvera, Comparer les emplois entre les 
femmes et les hommes: de nouvelles pistes vers l’égalité salariale 11 (2010) [here-
inafter Lemière & Silvera, Comparer les emplois entre les femmes et les hommes].

158.  Thérèse Aubert-Monpeyssen & Nicolas Moizard, Égalité: des exigences trop fortes? 
3 Rev. Dr. Travail 128 (2012).

159.  In equal pay cases, the Cour de Cassation first rejected the comparability of two 
jobs of equal value, considering the work was not the same; the comparison was between 
male executives and a female executive; see Cass. soc., June 26, 2008, No. 06–46204. In a 
very similar case, the court reversed its standard and considered that the “Court of Appeals 
must appreciate a comparable amount of professional knowledge, attested by a title, a degree 
or professional practice, skills acquired through experience, responsibilities and endured 
nervous or physical hardship.” See Cass. soc., July 1, 2009, No. 07–42691; see also Cass. soc., 
July 6, 2010, No. 09–40021; Cass. soc., Oct. 22, 2014, No. 13–18362.

160.  Conseil d’Etat, Jan. 30, 2008, No. 273438, AJDA 2008 IR 1223; Isabelle Meyrat, L’égalité 
de traitement à la croisée des chemins, 11 Rev. Dr. Travail 648 (2008); Lucie Cluzel-Métayer 
& Marie Mercat-Bruns, Discriminations dans l’emploi: analyse comparative de la 
jurisprudence du Conseil d’État et de la Cour de cassation 24 (2011).

161.  Cass. soc., Mar. 17, 2010, No. 08–43088.
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162.  Law 2014–873 of Aug. 4, 2014 (on real equality between women and men). This 
is the last of a series of laws that also attempted to promote equal pay through mandatory 
collective bargaining and monitoring of wage disparities: Law 2010–1330 of Nov. 9, 2010, 
implemented through Decree 2011–822 of July 7, 2011; Law 2006–340 of Mar. 23, 2006.

163.  Krieger, supra note 137, at 317. Three mechanisms—mandatory arbitration agree-
ments with confidentiality clauses as conditions of recruitment, confidential clauses in 
settlements, and court orders to prohibit disclosing to the EEOC and OFCCP information 
obtained through discovery—prevent the public from obtaining data on employers who 
violate their obligations with respect to discrimination. Individual women in the job market 
and women’s associations are unable to find out which employers treat women less favor-
ably than men or vice versa.

164.  On recent cases of dismissal following maternity leave in France, see Cass. soc., 
Apr. 30, 2014, No. 13–12321; Cass. soc., July 2, 2014, No. 12–29385; Cass. soc., July 2, 2014, 
No. 13–12496; Cass. soc. Mar. 3, 2015, No. 13–23521. Some cases are not favorable to women 
out on sick leave, after maternity leave; see Cass. soc. July 8, 2015, No. 14–15979.

165.  Lemière & Silvera, Comparer les emplois entre les femmes et les hommes, 
supra note 157, at 25.

166.  Catharine MacKinnon, Privacy v. Equality: Beyond Roe v. Wade, in Feminism 
Unmodified: Discourses on Life and Law (Catharine A. MacKinnon ed.) (1987).

167.  See Reva B. Siegel, Sex Equality Arguments for Reproductive Rights: Their Critical 
Basis and Evolving Constitutional Expression, 56 Emory L. J. 815 (2007). See also Reva B. Sie-
gel, The Constitutionalization of Abortion, in The Oxford Handbook of Comparative 
Constitutional Law 1057 (Michel Rosenfeld & Andras Sajo eds., 2012).

168.  See recently on pregnancy discrimination and work accommodations, Young v. 
United Parcel Service, Docket No. 11–2078, Argument on Dec. 3, 2014, available at http://
www.supremecourt.gov/Search.aspx?FileName = /docketfiles/12-1226.htm.

169.  Frances Olsen, The Myth of State Intervention in the Family, 18 U. Mich J.L. Reform 
835 (1985).

170.  For a general view of the law, see Francis Caballero, Droit du sexe (2010). For 
a more critical view of the law, see Daniel Borillo, Droit des sexualités (2009).

171.  In the United States, see diversity programs for women and Frank Dobbin’s remarks 
on systemic discrimination, supra Chapter 4.

172.  See Law 2006–340 of Mar. 23, 2006 (on equal pay between men and women), 
which sought to eliminate pay disparities between men and women by Dec. 31, 2010; it 
was amended by Law 2010–1330 of Nov. 9, 2010 (on retirement). Decree 2011–822 of July 
7, 2011, established a fine for the failure of any company with more than fifty employees to 
implement a plan or collective bargaining agreement on equality at work (law entering into 
force on Jan. 1, 2012) or, where a plan or agreement does exist, for the termination of said 
plan or agreement. See also on the report on sexism in the workplace in France, Conseil 
Superieur de l’égalité professionnelle entre hommes et femmes, Le sexisme dans 
le monde du travail: entre deni et realité (2015).

173.  See, on the origins of the Family and Medical Leave Act (FMLA) and true equality 
between men and women, Robert C. Post & Reva B. Siegel, Legislative Constitutionalism 
and Section Five Power: Policentric Interpretation of the Family and Medical Leave Act, 112 
Yale L.J. 1943, 1986–1987 (2003).

174.  Vulnerable has different meanings: vulnerable because of her pregnancy and mater-
nity, because she is the only link with the fetus in gestation, and because she can represent, 
according to her choices, a danger for the viability of the fetus. Reva B. Siegel, Reasoning 
from the Body: A Historical Perspective on Abortion Regulation and Questions of Equal Pro-
tection, 44 Stan. L. Rev. 261, 342 (1992) [hereinafter Siegel, Reasoning from the Body].

http://www.supremecourt.gov/Search.aspx?FileName = /docketfiles/12-1226.htm
http://www.supremecourt.gov/Search.aspx?FileName = /docketfiles/12-1226.htm
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175.  Muller v. Oregon, 208 U.S. 412 (1908).
176.  Law of Nov. 2, 1892 (limiting the working hours of women and children and 

organizing the profession of labor inspectors). From the 1860s, there are declarations on 
rights of women that cover the private and professional sphere (core civil rights, access 
to education, work and equal pay). See Michele Riot-Sarcey, Histoire du feminisme 
53 (2008).

177.  Lochner v. New York, 198 U.S. 45 (1905); see generally Catharine A. MacKinnon, 
Feminism Unmodified: Discourses on Life and Law (1987).

178.  Siegel, Reasoning from the Body, supra note 174, at 366:

Regulators may adopt particular means for protecting unborn life because stereotypical as-
sumptions about the maternal role lead them to underestimate the impact of fetal-protective 
regulation on women. If one examines the conventional structure of abortion-restrictive regu-
lation, it does indeed appear that such regulation must rest on traditional assumptions about 
women’s natural obligations or instrumental uses as mothers. Absent such attitudes about 
women, it is reasonable to assume that legislatures would adopt at least some measures to offset 
the consequences of compelled motherhood for women, whether by compensating them, or by 
protecting their employment and education opportunities, or by affording them needed medi-
cal services and child care. Normally, some remuneration reward, support, and/or recognition 
is offered to those asked to perform services for the community, whether they are asked to 
provide foster care for children, volunteer or are drafted for military service, or are compelled 
to alienate property to the state. If no offsetting or compensating measures are adopted or even 
contemplated when the state engages in fetal life-saving by compelled pregnancy, it is clear that 
abortion-restrictive regulation is indeed premised on certain views about women as well as 
the unborn: that women’s physical and intellectual and emotional energies as mothers can be 
publicly appropriated without recompense, that their lives can be subordinated to the work of 
gestation and nurturance without consequence.

179.  Siegel, Reasoning from the Body, supra note 174, at 369:

Abortion-restrictive regulation has several characteristics that make it particularly suitable for 
analysis under even the most constrained application of antisubordination principles. . . . The 
clearest illustration of this orientation is the requirement that plaintiffs challenging the discrim-
inatory impact of facially neutral state action must show that state actors adopted the challenged 
policy with discriminatory purpose. See Personnel Adm’r of Mass. v. Feeney, 442 U.S. 256, 274, 
279 (1979). . . . The results in many of the Court’s gender discrimination cases might well be 
different if the Court inquired, not whether the state’s decision to regulate on the basis of sex was 
substantially related to important governmental ends, but instead: Has the challenged action 
harmed women in ways that enforce, perpetuate, or aggravate their subordinate social status?

See Catharine A. Mackinnon, Sexual Harassment of Working Women 117 (1979); 
Owen M. Fiss, Groups and the Equal Protection Clause, 5 Phil. & Pub. Aff. 107, 157 (1976); 
Charles R. Lawrence, III, The ld, the Ego, and Equal Protection: Reckoning with Unconscious 
Racism, 39 Stan. L. Rev. 317 (1987). We are reminded that in the United States, constitu-
tional case law does not recognize indirect discrimination under the principle of the equal 
protection of the laws. In Washington v. Davis, 426 U.S. 229, 248 (1976), the Court consid-
ered that the contrary would “perhaps invalidate . . . a whole range of tax, welfare, public 
service, regulatory, and licensing statutes that may be more burdensome to the poor and 
average black than the more affluent white.” According to Siegel, supra note 174, at 369–70:

First, abortion-restrictive regulation is sex-based state action: It is regulation directed at women 
as a class, and not dispersed across the citizenry at large. Second, the most dramatic and vis-
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ible of its effects—the continuation of an unwanted pregnancy—is an intended consequence of 
social policy. Indeed, as I have already argued, it is fair to characterize forced childbearing as 
the principal purpose of abortion-restrictive regulation. Third, abortion-restrictive regulation 
has historically functioned as caste legislation. Finally, today, as in the past, the injury inflicted 
on women by compelling them to bear children is a specific form of status harm, one that plays 
a central role in women’s subordination.
180.  The Equal Rights Amendment (ERA) was never adopted.
181.  Reed v. Reed, 404 U.S. 71 (1971).
182.  Frontiero v. Richardson, 411 U.S. 677 (1973).
183.  Craig v. Boren, 429 U.S. 190 (1976).
184.  Directive 92/85/EEC of 19 October 1992 on the introduction of measures to encour-

age improvements in the safety and health at work of pregnant workers and workers who 
have recently given birth or are breastfeeding.

185.  See Labor Code [Code du Travail] art. L.1225–1 and following (“The Labor Code 
protects the pregnant woman once she has informed her employer and produced a medical 
certificate attesting the pregnancy, detailing dates of departure and return from maternity 
leave. The pregnant employee can then request accommodations of her working condi-
tions, temporary reassignment to a different job because of a medical risk or night work. 
The pregnant employee can also request authorizations to miss work and to be present at 
mandatory medical exams.”).

186.  See Case C-136/95, Caisse nationale d’assurance vieillesse des travailleurs salariés 
v. Thibault, 1998 E.C.R. I-2011; Case C-471/08, Parviainen v. Finnair Oyj, 2010 E.C.R. I-6533.

187.  Cass. soc., Sept. 15, 2010, No. 08–43299, Marie Mercat-Bruns, La portée de 
l’interdiction de licenciement au moment du congé maternité, 1 Rev. Dr. Travail 31 (2011). 
Or discrimination can begin before maternity leave and continue after the leave; see recently 
a series of cases: Cass. soc., July 2, 2014, No. 12–29385; Cass. soc., Apr. 2, 2014, No. 12–27849; 
and Cass. soc., Jan. 15, 2014, No. 12–22751, after a parental leave.

188.  See Case C-595/12, Napoli v. Ministero della Giustizia, Mar. 6, 2014 (postponing 
training without giving any new date because of maternity leave, delaying promotion, and 
affecting wages and conditions of employment).

189.  Cass. soc., Dec. 16, 2008, No. 06–45262.
190.  This is the case at the European level: Case C-177/88, Dekker  v. VJV Centrum, 

1990 E.C.R. I-3941.
191.  On maternity leave, Labor Code [Code du Travail] arts. L.1225–16 to L.1225–34, 

L.1225–66 to L.1225- 69, D.1225–4-1, R.1225–18, and R.1225–19; on specific paternity leave, 
Labor Code [Code du Travail] arts. L.1225–35, L.1225–36, and D.1225–8.

192.  After two cases, Geduldig v. Aiello, 417 U.S. 484 (1974), and General Electric v. Gil-
bert, 429 U.S. 125 (1976), the Pregnancy Discrimination Act (P.L. 95–555) of 1978 extended 
protection from discrimination to pregnant women.

193.  Pregnancy Discrimination Act (P.L. 95–555) of 1978.
194.  In France, parental leave (Labor Code [Code du Travail] arts. L.1225–47 to 

L.1225–60, R.1225–12, and R.1225–13, recently amended): To be entitled to the full period 
of leave, three months cannot be transferred to the spouse, in accordance with the revised 
parental leave, Directive 2010/18.EU. See also the extension of rights from women to men: 
Case C-104/09, Roca  Alvarez, 2010 E.C.R. I-08661 (involving the grant of breastfeeding 
leave to a spouse for bottle feeding); Case C149/10, Chatzi, 2010 E.C.R. I‒8489 (holding that 
parental leave is not a right of the child but a right of the parent).

195.  Labor Code [Code du Travail] arts. L.3142–1 and L.3142–2: leave for family 
events.

18.EU
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196.  Since Law No. 2010–209, Mar. 2, 2010, a leave for solidarity can be taken by any 
employee who needs to assist a loved one suffering from a terminal illness (the leave can be 
arranged rapidly, is only for a limited time, and is taken without pay (unless more favorable 
measures are provided for in the collective bargaining agreement)) (Labor Code [Code 
du Travail] arts. L. 3142–16 to L. 3142–21 and Labor Code [Code du Travail] Decree 
3142–6 to D. 3142–8).

197.  Case C-116/08, Meerts, 2009 E.C.R. I-10063 (involving parental leave). See also 
recently CJEU Case C-222/14, Maïstrellis, July 16, 2015.

198.  Cass. soc., Mar. 17, 2010, No. 09–44127 (when the position offered to the employee 
returning from parental leave is not equivalent to the job level held before the leave). Even 
calculation of redundancy payment after illegal dismissal following parental leave must take 
into account previous full-time work: recently, CJEU Case C-588/12, Lyreco Belgium NV v. 
Rogiers, Feb. 27 2014.

199.  Directive 2010/41/EU of the European Parliament and of the Council of July 7, 2010 
(on the application of the principle of equal treatment between men and women engaged 
in an activity in a self-employed capacity and repealing Council Directive 86/613/EEC).

200.  The CJEU is also focused on facilitating State income support to women without 
work because of pregnancy and maternity: “art. 45 TFEU must be interpreted as meaning 
that a woman who gives up work, or seeking work, because of the physical constraints of the 
late stages of pregnancy and the aftermath of childbirth retains the status of ‘worker’, within 
the meaning of that article, provided she returns to work or finds another job within a rea-
sonable period after the birth of her child.” See CJEU Case C-507/12, Saint Prix v. Secretary 
of State for Work and Pensions, June 19, 2014, point 48.

201.  Case C-232/09, Danosa v. LKB Lizings SIA, 2010 E.C.R. I-11405.
202.  CJEU Cases C-167/12, C.D. v. S.T., and C-363/12, Z. v. A Gov’t Dep’t and the Board 

of Mgmt. of a Community Sch., Mar. 18, 2014.
203.  The European Court of Human Rights has decided to protect the citizenship rights 

of children of surrogates for those coming from a country like France that bans surrogacy 
contracts. If the children’s nationality is not registered despite the father’s French citizen-
ship, “[t]he Court considers, having regard to the consequences of this serious restriction 
on the identity and right to respect for private life of the third and fourth applicants [chil-
dren], that by thus preventing both the recognition and establishment under domestic law 
of their legal relationship with their biological father, the respondent State overstepped the 
permissible limits of its margin of appreciation.” ECtHR, Mennesson v. France, App. No. 
65192/11, June 26, 2015.

204.  See litigation on breach of contract involving women lawyers returning from 
maternity leave who could not be protected by rules on unjust dismissal because they 
were independent workers: Court of Appeals, Paris, Oct. 11, 2011, No. 11–10802. Under the 
impetus of Directive 92/85/EEC (protecting pregnancy and maternity discrimination) and 
Directive 2010/41/EU (on the application of the principle of equal treatment between men 
and women engaged in an activity in a self-employed capacity), the new law on “real equal-
ity between women and men” (Law No. 2014–873 of Aug. 4, 2014) reversed the case law and 
awarded protection against discrimination, even for the self-employed.

205.  Joan C. Williams, Family Responsibilities Discrimination: The Next Generation of 
Employment Discrimination Cases, PLI Order No. 11091, October 2007, Hastings College of 
Law; regarding family responsibility discrimination and discrimination based on caregiv-
ing, both can be considered as either sex or disability discrimination; see Enforcement 
Guidance: Unlawful Disparate Treatment of Workers with Caregiving Respon-
sibilities, www.eeoc.gov/policy/docs/caregiving.html.

www.eeoc.gov/policy/docs/caregiving.html


332        notes

206.  Sylvaine Laulom, La protection de la parentalité, 1489 Sem. Soc. Lamy, Supp. 22 
(2011).

207.  On the interaction of sex and age, see Jourdan Day, Closing the Loophole—Why 
Intersectional Claims Are Needed to Address Discrimination Against Older Women, 75 Ohio 
St. L.J. 447 (2014).

208.  On positive action: art. 3 of Directive 2006/54/EC and art. 7 of Directive 2000/78/
EC; Case C-450/93, Kalanke v. Freie Hansestadt Bremen, 1995 E.C.R. I-3051; Case C-409/95, 
Marschall v. Land Nordrhein Westfalen, 1997 E.C.R. I-6363; Case C-158/97, Badeck v. Lande-
sanwalt beim Staatsgerichtshof des Landes Hessen, 1999 E.C.R. I-1875; Case C-407/98, 
Abrahamsson Fogelqvist, 2000 E.C.R. I-5539.

209.  Joan Scott, Gender: A Useful Category of Historical Analysis, 91 Am. Hist. Rev. 1054 
(1986).

210.  See Dorlin, Sexe, genre et sexualités, supra note 134, at 7.
211.  See Kelly Oliver, French Feminism in an American Context, in French Feminism 

Reader vii, ix (Kelly Oliver ed., 2000).
212.  See generally Simone de Beauvoir, Le deuxième sexe, tomes I et II (1949).
213.  See Christine Delphy, The Invention of French Feminism: An Essential Move, 87 

Yale French Stud. 190 (1995); Christine Delphy, L’ennemi principal, 2. Penser le 
genre (2001).

214.  See generally Colette Guillaumin, Sexe, race et pratique du pouvoir: l’idée 
de nature (1992).

215.  See generally Monique Wittig, La pensée straight (2001).
216.  See Pierre Bourdieu, La domination masculine 103 (1998).
217.  Geneviève Fraisse, À côté du genre: sexe et philosophie de l’égalité 299 

(2010).
218.  Françoise Héritier, La valeur différentielle des sexes, in Femmes, genre et socié-
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2013, at § 49: “A defendant employer cannot deny the existence of facts from which it may 
be inferred that it has a discriminatory recruitment policy merely by asserting that state-
ments suggestive of the existence of a homophobic recruitment policy come from a person 
who, while claiming and appearing to play an important role in the management of that 
employer, is not legally capable of binding it in recruitment matters.”

269.  Cass. soc., Nov. 6 2013, No. 12–22.270 (finding that taking an account away from an 
employee after he revealed his homosexuality and then dismissing him for serious miscon-
duct constitutes possible evidence of discrimination based on sexual orientation). See also 
Cass. soc., Apr. 24, 2014, No. 11–15204 (presumption of discrimination raised after several 
refused promotions).



336        notes

270.  Eighteen states and Washington, D.C., also prohibit discrimination based on gen-
der identity. Although these laws provide protection, according to a 2013 General Account-
ing Office (GAO) report, relatively few complaints of discrimination based on sexual ori-
entation have been filed in these states. For California civil rights law and legislation, see 
http://oag.ca.gov/civil.
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entitled to the protections of Title VII. That kind of discrimination inherently takes sex into 
account: “That Title VII’s prohibition on sex discrimination proscribes gender discrimina-
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disparate treatment would be when an employer prefers a man over a woman, or vice versa. 
But the statute’s protections sweep far broader than that, in part because the term ‘gender’ 
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in Droit syndical et droits de l’homme à l’aube du XXIe siècle: Mélanges en 
l’honneur de Jean-Maurice Verdier 421 (2000).

308.  See Mercat-Bruns, La discrimination professionnelle fondée sur le sexe aux 
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182, 189, 193 (Reva B. Siegel & Catharine A. MacKinnon eds., 2003). See in France, Cass. soc., 
Sept. 23, 2015, No. 14–17143 (love notes in text messages do not constitute sexual harass-
ment). There is an increase in litigation on sexual harassment since the new French law of 
2012 (duty to protect employee from repeated sexual assault), Cass. soc., Jan. 15, 2015, No. 
13–17374 (liability of employer if no prevention of harassment is organized). Dismissing 
harasser does not avoid liability: Cass. soc., Mar. 11, 2015, No. 13–18603; no sanction for 
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see Cass. soc., June 10, 2015, No. 14–13318.
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21, 2014, No. 13–12666. See Marie Mercat-Bruns, Enquête interne, atteinte à la vie privée et 
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and ensure the full and equal enjoyment of all human rights and fundamental freedoms 
by all persons with disabilities, and to promote respect for their inherent dignity. Persons 
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and Affordable Care Act, Public Law 111–148, May 1, 2010.
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316.  See also Christine Jolls, Accommodation Mandates, 53 Stan. L. Rev. 223 (2000). 
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dation, and the Politics of (Disability) Civil Rights, 89 Va. L. Rev., 825, 832 (2003).
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319.  See supra Chapter 4.
320.  Americans with Disabilities Act, July 26, 1990, Pub L. 101–336, 104 Stat. 327, 42 

U.S.C. § 12101; ADA Amendments, Sept. 25, 2008, PL 110–325, 42 USCA § 12101, 12102, 12111 
to 12114, 12210, 12206 to 12213.

321.  Americans with Disabilities Act, Title 42, § 12102.
322.  Jeannette Cox, Disability Stigma and Intraclass Discrimination, 62 Fla. L. Rev. 429 

(2010).
323.  See supra Chapter 4 on reasonable accommodation.
324.  However, some case law has proven to be discriminatory when a collective bargain-

ing agreement gives advantages based on the cause of the physical inability (work-related 
or not). See Marie Mercat-Bruns, Inaptitude physique non professionnelle et discrimination 
directe dans une convention collective, 2 Rev. Dr. Travail 119 (2015).

325.  ADA, Title 42, § 12102 (2) (“For purposes of paragraph (1), major life activities 
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major life activity also includes the operation of a major bodily function, including but not 
limited to, functions of the immune system, normal cell growth, digestive, bowel, bladder, 
neurological, brain, respiratory, circulatory, endocrine, and reproductive functions”).

326.  ADA, Title 42, § 12102 (1).
327.  ADA, Title 42, § 12112 (A) (“No covered entity shall discriminate against a quali-

fied individual on the basis of disability in regard to job application procedures, the hiring, 
advancement, or discharge of employees, employee compensation, job training, and other 
terms, conditions, and privileges of employment”).

328.  See Ruth B. Colker, The ADA’s Journey through Congress, 39 Wake Forest L. Rev. 
1 (2004).

329.  Sec. 12101, ADA Amendments Act of 2008, Pub. L. 110–325, § 2, Sept. 25, 2008, 122 
Stat. 3553 (“Congress finds that (2) in enacting the ADA, Congress recognized that physical 
and mental disabilities in no way diminish a person’s right to fully participate in all aspects 
of society, but that people with physical or mental disabilities are frequently precluded from 
doing so because of prejudice, antiquated attitudes, or the failure to remove societal and 
institutional barriers”).

330.  Linda Krieger, Afterword: Socio-Legal Backlash, 21 Berkeley J. Emp. & Lab. L. 481 
(2000).

331.  Id.
332.  ADA § 12101 (B):

The purposes of this Act are (1) to carry out the ADA’s objectives of providing ‘a clear and 
comprehensive national mandate for the elimination of discrimination’ and ‘clear, strong, 
consistent, enforceable standards addressing discrimination’ by reinstating a broad scope of 
protection to be available under the ADA; (2) to reject the requirement enunciated by the Su-
preme Court in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) and its companion cases 
that whether an impairment substantially limits a major life activity is to be determined with 
reference to the ameliorative effects of mitigating measures; (3) to reject the Supreme Court’s 
reasoning in Sutton v. United Air Lines, Inc., 527 U.S. 471 (1999) with regard to coverage under 
the third prong of the definition of disability and to reinstate the reasoning of the Supreme 
Court in School Board of Nassau County v. Arline, 480 U.S. 273 (1987) which set forth a broad 
view of the third prong of the definition of handicap under the Rehabilitation Act of 1973; 
(4) to reject the standards enunciated by the Supreme Court in Toyota Motor Manufacturing, 
Kentucky, Inc. v. Williams, 534 U.S. 184 (2002), that the terms ‘substantially’ and ‘major’ in the 
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definition of disability under the ADA ‘need to be interpreted strictly to create a demanding 
standard for qualifying as disabled,’ and that to be substantially limited in performing a major 
life activity under the ADA ‘an individual must have an impairment that prevents or severely 
restricts the individual from doing activities that are of central importance to most people’s 
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in the case of Toyota Motor Manufacturing, Kentucky, Inc. v. Williams, 534 U.S. 184 (2002) for 
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to convey that the question of whether an individual’s impairment is a disability under the ADA 
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Employment Opportunity Commission will revise that portion of its current regulations that 
defines the term ‘substantially limits’ as ‘significantly restricted’ to be consistent with this Act, 
including the amendments made by this Act.
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524 U.S. 624 (1998) recognized that the reproductive function was a major life activity.

334.  In § 12102 (“The term ‘substantially limits’ shall be interpreted consistently with the 
findings and purposes of the ADA Amendments Act of 2008. (C) An impairment that sub-
stantially limits one major life activity need not limit other major life activities in order to 
be considered a disability. (D) An impairment that is episodic or in remission is a disability 
if it would substantially limit a major life activity when active”).

335.  It excludes illness: Case C-13/05, Chacón Navas v. Eurest Colectividades, 2006 
E.C.R. I-6467.

336.  Case C‑354/13, Fag og Arbejde (FOA), pt. 65 (ruling that “the obesity of a worker 
constitutes a ‘disability’ within the meaning of [Council Directive 2000/78/EC] where it 
entails a limitation resulting in particular from long-term physical, mental or psychological 
impairments which in interaction with various barriers may hinder the full and effective par-
ticipation of the person concerned in professional life on an equal basis with other workers.”).

337.  Sec. 12101 note: Findings and Purposes of ADA Amendments Act of 2008, Pub. L. 
110–325, § 2, Sept. 25, 2008, 122 Stat. 3553, provided that one of the purposes of the ADA is 
“to express Congress’ expectation that the Equal Employment Opportunity Commission 
will revise that portion of its current regulations that defines the term ‘substantially limits’ 
as ‘significantly restricted’ to be consistent with this Act, including the amendments made 
by this Act.”

338.  Chai R. Feldblum, Following in Paul Miller’s (Very Large) Footsteps, 86 Wash. L. 
Rev. 702 (2011).

339.  In looking to reassign workers, sometimes employers limit themselves to equiva-
lent jobs and do not consider how some jobs can be modified to eliminate nonessential 
tasks that cannot be performed by workers with disabilities.

340.  Rehrs v. Iams Co., 486 F.3d 353 (8th Cir. May 15, 2007): the essential functions of a 
job can include the ability to work rotating shifts.

341.  For example, the employer justifies the essential nature of the task by looking at 
the job profile, the time spent on the task, the consequences if the task is not completed, 
definitions of tasks and jobs in collective bargaining agreements, the experience workers 
can share about the job, and the current experience at the job.

342.  Huber v. Wal-Mart, 486 F.3d 480 (8th Cir. May 30, 2007) (No. 06–2238): A Wal-Mart 
employee, disabled after an accident at work, sought as a reasonable accommodation to be 
reassigned to a vacant and equivalent position. Ultimately, Wal-Mart filled that position 
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with a nondisabled applicant, stipulating that Huber was not the most qualified candidate. 
She was eventually placed at another facility in a lower-level job as a maintenance associate 
(a janitorial position). The Court concluded that the ADA is not an affirmative action stat-
ute and does not require an employer to reassign a qualified disabled employee to a vacant 
position when such a reassignment would violate a legitimate nondiscriminatory policy of 
the employer to hire the most qualified candidate.

343.  Chai Feldblum, Kevin Barry, & Emily A. Benfer, The ADA Amendments Act of 
2008, 13 Tex. J. C.L. & C.R. 187–240 (2008).

344.  See supra Chapter 4, even if recent EU case law seems a little more favorable to 
expand disability to cases of obesity, supra note 336, and reasonable accommodations to 
worktime adjustments, see infra note 345.

345.  See Law 2005–102 of Feb. 11, 2005 (on equal treatment, equal opportunity, partici-
pation, and citizenship of people with disabilities). An amendment to add “loss of auton-
omy” as a ground for discrimination was introduced on Sept. 16, 2015 in Parliament to the 
bill entitled “Adjusting law to aging.” See Marie Mercat-Bruns, Lutte contre les discrimina-
tions: nouveau critère tiré de la perte d’autonomie, Recueil Dalloz 1957 (2015).

346.  Lisa Waddington, Future Prospects for EU Equality Law: Lessons to Be Learnt from 
the Proposed Equal Treatment Directive, 36 Eur. L. Rev. 163, 174 (2011).

347.  See also Preamble (e) to the Convention (“Recognizing that disability is an evolving 
concept and that disability results from the interaction between persons with impairments 
and attitudinal and environmental barriers that hinders their full and effective participation 
in society on an equal basis with others”). The Convention on the Rights of Persons with 
Disabilities and its Optional Protocol (A/RES/61/106) was adopted on Dec. 13, 2006.

348.  Joined Cases C-335/11 and C-337/11, Ring v. Dansk, 2013.
349.  Case C-312/11, Commission v. Italy, 2013 E.C.R. I-000.
350.  Case C-303/06, Coleman v. Attridge Law & Steve Law, 2008 E.C.R. I-5603.
351.  Id. at point 64.
352.  Marie Mercat-Bruns, La discrimination fondée sur l’âge: un exemple d’une nou-

velle génération de critères discriminatoires? 6 Rev. Dr. Travail 360 (2007) [hereinafter 
Mercat-Bruns, La discrimination fondée sur l’âge].

353.  Reducing severance pay for older workers based on their retirement age does not 
constitute direct discrimination: Case C-152/11, Odar v. Baxter Deutschland GmbH, E.C.R. 
I-0000.

354.  Case C-144/04, Mangold v. Helm, 2005 E.C.R. I-9981; C-388/07, Age Concern Eng-
land, 2009, I-01569; Case C-88/08 Hütter v. Technische Universität Graz, 2009 E.C.R. I-5325; 
Case C-341/08, Petersen, 2010 E.C.R. I-47; Case C-45/09, Rosenbladt, 2010 E.C.R. I-09391; 
Case C-499/08, Andersen, 2010 E.C.R. I-9343; Case C-159/10, Fuchs, 2011 E.C.R. I-6919; 
joined Cases C-297/10 and C-298/10, Hennigs v. Eisenbahn-Bundesamt and Land Ber-
lin v. Mai, 2011 E.C.R. I-0796; Case C-447/09, Prigge v. Deutsche Lufthansa AG, 2011 
E.C.R. I-8003. In French case law, see Marie Mercat-Bruns, Retour sur la discrimination fon-
dée sur l’âge, 10 Rev. Dr. Travail 587 (2010); Marie Mercat-Bruns, Age and disability differ-
ential treatment in France—Contrasting EU and national courts’ approaches to the inner limits 
of anti-discrimination law, Int’l J. Discrimination & L. (Nov. 12, 2014), http://jdi.sagepub.
com/content/early/2014/11/12/1358229114558383.abstract. See more recently, for example, CJEU 
Case-C529/13, Felber (Jan. 21, 2015); Case C‑417/13, Starjakob (Jan. 28, 2015); Case C‑20/13, 
Daniel Unland (Sept. 9, 2015); Case C‑432/14, Bio Philippe Auguste SARL (Oct. 1, 2015).

355.  Cass. soc., Apr. 4, 1990, No. 88–43555 (Folies Bergères case).
356.  See Marie Mercat-Bruns, La CJUE et les présomptions sur l’âge, 12 Rev. Juris. Soc. 

815, 817 (2011) [hereinafter Mercat-Bruns, La CJUE et les présomptions sur l’âge]; joined 
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Cases C-297/10 and C-298/10, Hennigs v. Eisenbahn-Bundesamt and Land Berlin v. Mai, 
2011 E.C.R. I-0796; Case C-530/13, Schmitzer (Nov. 11 2014).

357.  Age Discrimination in Employment Act of 1967 (ADEA), Pub. L. 90–202. EU 
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358.  See Cass. soc., Apr. 30, 2009, No. 07–43945 (rejecting the claim of indirect discrimi-
nation resulting from the introduction of a cap on the length of service (twelve years) taken 
into account to calculate redundancy payments upon dismissal).

359.  For further discussion of age discrimination, see Christine Jolls, Hands-Tying and 
the Age Discrimination in Employment Act, 74 Tex. L. Rev. 1813 (1996).

360.  Phyllis Moen, professor, McKnight Presidential Chair in Sociology University of 
Minnesota. She and Professor Erin Kelly codirect the Flexible Work and Well-Being Center. 
Her works include Phyllis Moen, A Life-Course Approach to the Third Age, in Dawn Carr & 
Kathrin Komp, Gerontology in the Era of the Third Age: Implications and Next 
Steps 13 (2011).

361.  See Workplace Flexibility: Realigning 20th-Century Jobs for a 
21st-Century Workforce (Kathleen Christensen & Barbara Schneider, eds., 2010).

362.  Major program areas of the Alfred P. Sloan Foundation, available at http://www.
sloan.org/major-program-areas/.

363.  See Mercat-Bruns, La discrimination fondée sur l’âge, supra note 352, at 360.
364.  Marie Mercat-Bruns, Vieillissement et droit à la lumière du droit 

Français et du droit Américain (2001) [hereinafter Mercat-Bruns, Vieillissement 
et droit].

365.  See a case of the Conseil d’Etat that explains why mandatory retirement for air 
traffic controllers is “justified” and proportionate: “age can affect endurance, vigilance and 
performance,” CE, Apr. 4, 2014, App. No. 362785.

366.  Case C-229/08, Wolf, 2010 E.C.R. I-1.
367.  Age Discrimination in Employment Act of 1967 (ADEA), Pub. L. No. 90–202, 81 

Stat. 602 and § 623; for case law on Bona Fide Occupational Qualification, see Western 
Airlines v. Criswell, 472 U.S. 400 (1985).

368.  In EU law, there is a narrow interpretation of this exception: see C-447/09, Prigge 
v. Deutsche Lufthansa AG 2011 E.C.R. I-8003, Pt. 74 (to invoke this defense, one must prove 
that its application is legitimate and proportionate); C-416/13, Vital Pérez v. Ayuntamiento 
de Oviedo, EU:C:2014:2371, Nov. 13, 2014 (recently rejecting an age limit of thirty to recruit 
policemen). In France, an exception was also recently rejected because it was applied to 
refuse the recruitment of older ski instructors: Cass. soc., Mar. 17, 2015, No. 13–27142.

369.  See Mercat-Bruns, La CJUE et les présomptions sur l’âge, supra note 356, at 817.
370.  The specific nature of litigation on age discrimination in EU law and American law 

is that it often focuses on the application of the exceptions to age discrimination (in EU, the 
legitimacy and proportionality test of art. 4 and art. 6 of Directive 2000/78/EC). See Marie 
Mercat-Bruns, Retour sur la discrimination fondée sur l’âge, 10 Rev. Dr. Travail 587 (2010); 
Marie Mercat-Bruns, Age and Disability Differential Treatment in France—Contrasting EU 
and National Courts’ Approaches to the Inner Limits of Anti-discrimination Law, Int’l J. 
Discrimination & L. (Nov. 12, 2014), available at http://jdi.sagepub.com/content/early/201
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371.  Some authors refer to the “life cycle” theory based on the “economic structure of 
career employment” to justify the disadvantages of older workers: see Samuel Issacharoff & 
Erica Worth Harris, Is Age Discrimination Really Age Discrimination?: The ADEA’s Unnatu-
ral Solution, 72 N.Y.U. L. Rev. 780 (1997).

372.  The French Cour de Cassation recently held that it was discriminatory to refuse an 
employee access to training because he or she is close to retirement age: Cass. soc., Feb. 18, 
2014, No. 13–10294.

373.  Cass. soc., Apr. 9, 2015, No. 13–27550.
374.  See Case C-555/07, Kücükdeveci v. Swedex, 2010 E.C.R. I-365.
375.  See Case C-152/11, Odar v. Baxter Deutschland GmbH, E.C.R. I-0000.
376.  Louis Chauvel, Le destin des générations: Structure sociale et cohortes 

en France du XXe siècle aux années 2010 15 (2011).
377.  Indirect discrimination based on health status: see Cass. soc., July 3, 2012, No. 

10–230013; Cass. soc., June 6, 2012, No. 10–21489; Cass. soc., Feb. 12, 2013, No. 11–27689.
378.  Cass. soc., Apr. 30, 2009, No. 07–43945; Cass. soc., Oct. 19, 2010, No. 08–45254.
379.  In Smith v. City of Jackson, 544 U.S. 228 (2005), the Supreme Court extended dis-

parate impact discrimination in an age discrimination case; the ADEA did not provide for 
this protection. Indirect discrimination based on age is explicitly prohibited in French law 
(Law 2001–1066 of Nov. 16, 2001, amended by Law 2008–496 of May 27, 2008).

380.  Gross v. FBL Financial Services, Inc., 557 U.S. 167 (2009): in mixed motive cases, 
since the CRA of 1991 does not concern age discrimination, the motivating-factor instruc-
tion does not apply to age. See also the legislative attempts to improve older workers’ protec-
tion in the United States, Protecting Older Workers Against Discrimination Act, H.R. 3721, 
111th Cong. (1st Sess. 2009), and on the proposed bill, see David Sherwyn et al., Experimen-
tal Evidence That Retaliation Claims Are Unlike Other Employment Discrimination Claims, 
44 Seton Hall L. Rev. 455 (2014).

381.  See Gilmer v. Interstate/Johnson Lane Corporation, 500 U.S. 20, 35 (1991); extending 
to all employment discrimination cases, Staub v. Proctor Hosp., 131 S. Ct. 1186, 1191 (2011).

382.  See Case C-123/10, Brachner v. Pensionsversicherungsanstalt, 2011 E.C.R. I-000. In 
France: Cass. soc., Sept. 30, 2013, Nos. 12–14752 and 12–14964.

383.  The ADEA protects workers over forty; when both workers are over forty, the law 
protects only older workers over younger workers: General Dynamics Land Systems, Inc. v. 
Dennis Cline, 2004 WL 329956.

384.  Joined Cases C-297/10 and C-298/10, Hennigs v. Eisenbahn-Bundesamt and Land 
Berlin v. Mai, 2011 E.C.R. I-0796; Case C‑499/08, Ingeniørforeningen i Danmark on behalf 
of Ole Andersen v. Region Syddanmark, 2010 E.C.R. I-9343 (Oct. 12, 2010); Case C-159/10, 
Fuchs, 2011 E.C.R. I-6919.

385.  Case C-88/08, Hütter v. Technische Universität Graz, 2009 E.C.R.  I-5325; joined 
Cases C-501/12 to C-506/12, C-540/12 and C-541/12, Thomas Specht et al. (2014). In France 
recently, Cass. soc., May 20, 2014, No. 12–29565 (in which the mandatory retirement of a 
worker was justified by an exception to age discrimination: the benefit of a full pension and 
the recruitment of younger workers to promote younger generations in this job category).

386.  See Case C-141/11, Hörnfeldt v. Posten Meddelande AB, 2012 E.C.R. I-0000; see 
more recently Case C-515/13, Ingeniørforeningen i Danmark acting on behalf Landin (Feb. 
26, 2015).

387.  See EU case law, which considers that intergenerational fairness in the workplace 
is a legitimate exception to age discrimination, joined Cases C-250/09 and C-268/09, Geor-
giev, 2010 E.C.R. I-11869; Frédérique Rolin, Quelques précisions quant à la nature et au 
régime de justification des discriminations fondées sur l’âge, 3 RAE 610 (2011); Mercat-Bruns, 
Age and Disability Differential Treatment in France, supra note 370.
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388.  See Law 2013–185 of Mar. 1, 2013 (on the “generation contract”) and amendments 
in Law 2014–288 of Mar. 5, 2014. It aims to promote the hiring of young people under 
twenty-six and the continued employment of older employees by creating junior-senior 
pairs to support transfer of know-how from the older worker to the younger worker. The 
mechanism includes a government subsidy for small- and medium-sized companies (fewer 
than three hundred employees): €4,000 a year for three years for each young worker hired 
under an intergenerational agreement. In companies with more than fifty employees, a col-
lective bargaining agreement may be negotiated but is no longer a prerequisite.

389.  But this right to retirement can be less favorable for workers with disabilities who 
are required to retire earlier than workers without a disability; in this case, the rule dispro-
portionately disadvantages older workers with disabilities: Case C-152/11, Odar v. Baxter 
Deutschland GmbH, E.C.R. I-0000, Pt. 72.

390.  2012 was the European Year for Active Ageing: European Year for Active 
Ageing and Solidarity Between Generations, http://ec.europa.eu/archives/ey2012/.

391.  See one of the federal reports on aging, Report of the Taskforce on the Aging of the 
American Workforce (2008).

392.  As the case law shows, economic layoffs can justify limited redundancy for older 
workers about to retire as well as the legitimate aim to balance the workforce. Judicial scru-
tiny of these exceptions to age discrimination was harsher in the past: Cass. soc., June 27, 2012, 
No. 10–27220; Cass. soc., Oct. 9, 2012, Nos. 11–23142 to 11–23146; Cass. soc., May 11, 2010, No. 
08–45307; Cass. soc., Feb. 16, 2011, No. 09–72061; Cass. soc., Dec. 21, 2006, No. 05–12816, 
examining the individual situations of the older workers involved. Now the judges are more 
deferent to the need to cater to the young unemployed generation (Cass. soc., Nov. 26, 2013, 
Nos. 12–21758 and 12–22200, 12–24690, 12–22208; Cass. soc., May 20, 2014, No. 12–29565; 
Cass. soc., May 13, 2014, No. 13–10781; Cass. soc., Apr. 15, 2015, No. 13–18849; Cass. soc. July 9, 
2015, No. 14–16009 (financial advantages linked to a severance pay plan cannot be refused to 
employees who do not consent to early retirement plan) and follow the CJEU’s more lenient 
standard of appreciation of national age policies; see recently CJEU Cases C-515/13, Ingenior-
foreningen i Danmark (Feb. 26, 2015), and C-529/13, Georg Felber v. Bundesministerin für 
Unterricht, Kunst und Kultur (Jan. 21, 2015) (finding that a civil servant retirement system 
that does not take into account years of service before the age of eighteen because of the 
technical obstacle of contributing to a public scheme is not discriminatory); Case C‑20/13, 
Daniel Unland (Sept. 9, 2015) (concerning a transitional pay scheme); there is no valid point 
of reference under the old pay scheme of civil servants and, contrary to the argument by the 
applicant, neither a category of “young judges” are at a disadvantage as a result of that law nor 
a category of “older judges” who are placed in a more favourable position as a result of those 
laws; a transitional pay scheme does not perpetuate discriminatory categories.

393.  Mercat-Bruns, Vieillissement et droit, supra note 364, at 257.
394.  Conseil Constitutionnel decision No. 2007–557 DC, Nov. 15, 2007, striking down 

art. 63 of the Act of Oct. 25, 2007 (on the control of immigration, integration, and asylum).
395.  Simone de Beauvoir, Old Age 602–603 (Patrick O’Brien, trans., 1977).
396.  Law 2010–1330 of Nov. 9, 2010, and Decree No. 2011–823 of July 7, 2011 (on the obli-
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sure in the absence of rights to accommodation.

420.  See François Gaudu, La religion dans l’entreprise, 1 Dr. soc. 65 (2010).
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no law respecting an establishment of religion”).
422.  Art. 1 of the 1958 French Constitution (“France is a secular, democratic and undi-
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425.  For a description of the important role of the Catholic Church, especially dur-
ing the prerevolutionary period, see Histoire de la france religieuse (Jacques Le Goff 
& Réné Remond eds., 1988); for an essay relating how the United States was founded by 

http://www.frenchamerican.org/sites/default/files/documents/media_reports/ford_headscarves_report_en.pdf
http://www.frenchamerican.org/sites/default/files/documents/media_reports/ford_headscarves_report_en.pdf


348        notes

groups seeking religious freedom, see Denis Lacorne, De la religion en Amerique: 
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437.  See Minow’s interview, supra Chapter 5, Part VI:

This is the way to maximize individual freedom and reduce government imposition. Com-
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479.  François Gaudu, L’entreprise de tendance laïque, 12 Dr. Soc. 1186, 1188 (2011), and 
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