5

The Multiple Grounds of
Discrimination

Antidiscrimination legislation in every country contains an enumeration of pro-
tected grounds for discrimination, with the list often growing longer with each
passing year. This corresponds to the logic of the law, which is rooted in the prohi-
bition of differences in treatment based on specified categories, unlike norms that
are derived from the principle of equality. These inventories like the list established
by the European Convention for the Protection of Human Rights, are not neces-
sarily exhaustive." And, despite the many grounds listed—more in France than in
other countries,? such as the United States>—rarely do they come accompanied
with precise definitions. For example, age and sex. Once considered, perhaps, to
be straightforward, objective traits, debate has now arisen about what exactly is
meant by these terms. Sex, or gender? Youth, as well as old age? By examining
how courts have applied the notions of direct and indirect discrimination, it is
possible to obtain some indication of the contours of these grounds. The courts’
decisions have expanded the application of these notions, changing the context
in which the grounds are invoked in the different countries.* But might not the
most cogent question be, What person are these prohibited grounds trying to
protect and liberate from all forms of workplace discrimination? Is it possible to
fight discrimination in this way without inevitably revealing tensions surround-
ing the identity of the legal subject—the person® whose individual characteristics
are being eradicated? Doesn’t the search for discriminatory impacts, which is the
substance of establishing indirect discrimination, necessarily affect individuals?
What is this impact? From a different angle, let’s imagine how multiple categories
of discrimination might apply to the same person.® What does this combination of
categories say about the very nature of the discrimination and the effectiveness of
antidiscrimination norms?
145
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I. WORKPLACE DISCRIMINATION AND THE PERSON

In this conversation, Robert Post illustrates the implicit questions about the defini-
tion of a person that are raised by antidiscrimination law.

MARIE MERCAT-BRUNS: Continuing with other questions outside of collective bar-
gaining, what conceptions of the person does antidiscrimination law presuppose?

ROBERT POST: Antidiscrimination law presupposes different concepts of law
and, as it enforces antidiscrimination rules, it sets forth the notion of what
people are and aren’t. In some parts of antidiscrimination law, the person has
no sex. In some parts of antidiscrimination law, the person has no color. But
in other forms of antidiscrimination law, the issue is more complex. This is
an example: a bank has men tellers, and the rule says men can’t wear dresses.
Antidiscrimination law in the United States says that that is not based upon
sex. What does it mean logically?

What it means is not a logical point, because antidiscrimination law is not
about logic: it is about what sort of persons we want the law to recognize. We
want persons who essentially abide by certain dress codes—but not essentially
in the sense that the work is given out according to a sex line base, or whatever.

So, as you follow through the various laws, you can reverse engineer the fact
that these come from certain conceptions of the person, and these conceptions
are what is most often in conflict in debates on antidiscrimination law.

MM-B: What do you think about dress codes personally?

RP: I think that you can follow this as a matter of action and not abstract prin-
ciple: antidiscrimination law is not about abstract principle, so to imagine
a form of law that is so disruptive of ordinary social conventions and social
norms is utopian and would not be publicly accepted. I myself as a lawyer
wouldn’t want to go there, although I can see a role for people who are push-
ing toward a gender-neutral concept of antidiscrimination law, that is, a queer
theory of the person.

Comparative Perspectives

The question of the person protected by antidiscrimination law will be reexamined
in later discussions of discrimination on the basis of sexual orientation, of queer
theory, and of discrimination on the basis of religion. Another crucial question is
whether, depending on the ground of discrimination, the antidiscrimination law
seeks to promote equality or promote freedom.

II. RACIAL DISCRIMINATION

I will begin by looking at racial discrimination because it largely served as an
antidiscrimination model in the United States for all antidiscrimination norms.”
Since race was quickly understood to be a stigmatizing social construct with no
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biological or natural basis, evidence of racial discrimination did not involve a defi-
nition of this ground.® As of the postwar period, international treaties prohibited
race discrimination, while sex discrimination served as the model for antidiscrim-
ination in Europe via the Treaty-enshrined principle of equal pay for women and
men.® Our scholars often highlight the distinctive character of the race ground by
showing how analogies with other protected grounds can be problematic. David
Oppenheimer has published extensively on antidiscrimination law in the United
States and in Europe. In the interview excerpt that follows, he discusses the exis-
tence of race as a social construct.

MARIE MERCAT-BRUNS: IfI understand you correctly, in coining the term
diversity, you raised the issue of identity, but certain critics say that there is no
specific racial identity. What do you think about that?

It is very hard to define racial identity. Is it diversity in the sense that each
one of us is unique, or is there a specific racial cultural identity, or maybe a
cultural identity linked to race? Or is the general principle the fact that we are
not denying difference when we look at equality but instead promoting difference
with specific identities?

DAVID OPPENHEIMER: Race is a social construct. So obviously race has no
importance in biology aside from a few diseases that tend to be disproportion-
ate in certain racial groups. Even the existence of a racial group is something
we create socially.

But we do create them socially, and sometimes the majority creates minor-
ity identities in order to identify others as being “others”—as having another
identity. It becomes a tool of discrimination and inequality.

But sometimes people looking for a sense of personal identity and commu-
nity identify based on race and ethnicity, or religion, and though we deplore
discrimination against people because of race, ethnicity, or religion, that does
not mean it’s illegitimate for people to feel a sense of identity based on those
criteria. Sometimes that identity is the result of having a common experience
of oppression.

White people are the majority in the U.S. both in terms of being the
numerical majority and being the dominant group in terms of power, political
influence, and culture. This is particularly true of white Christians. Americans
who are members of minority groups often sense their experience—their out-
sider status—as providing them with a common identity based on that status.

It is not simply imposed on them by the majority. They experience it in
a positive way. For example, consider the black empowerment movement
throughout the 1960s and thereafter.

MM-B: The Black Panthers?

po: Not necessarily. The Black Panthers were part of a much larger social move-
ment for black people to be proud of their identity. “I'm black, 'm proud, 'm
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beautiful” It opened up recognition that there are cultures of blackness in
America.

MM-B: That’s not a problem for you.

Dpo: Itis nota problem when we are talking about black people self-identifying,
recognizing, and legitimizing their own identity.

MM-B: Is it a question of being a part of?

Do: Yes, it is a question of being a part of, a question of membership, a question
of identity.

MM-B: Doesn’t being a part of also mean “I am part of because I am excluded
from something else”?

po: Ihave a sense of identity as a law professor and it gives me a sense of affinity
with other professors. Some would say this is a sort of negative identity. They
dislike law professors. I would say I am happy to be part of a community of
law professors. It is part of my sense of identity.

I also have a sense of identity as someone who loves to ride a bicycle,
and that’s part of my sense of identity too. I also have a sense of identity as
someone who grew up in New York, and I feel a closeness with people who
live in New York, who grew up in New York, and when I meet them, we find
common ground through our common affection for New York. I am a Franco-
phile. I'love France. I feel entitled to be very critical of French racism because
I love France, and that’s part of my sense of identity.

I am also Jewish although not a religious person, so it is not so much a reli-
gious identity, but it is certainly part of my cultural identity. To some extent,
that identity is an outsider identity. In France, the grandchildren and great
grandchildren of Jews who were French citizens and who were themselves
Christians, Catholics, who had been baptized and whose parents had been
baptized, were nonetheless identified as Jews under the Vichy regime—as out-
siders subject to exportation and extermination. That was an identity imposed
from outside. But it does not make it illegitimate for Jews or descendants of
Jews to have a sense of Jewish identity.

MM-B: The possibility of a negative cause of exclusion doesn’t make the category
illegitimate? Is that it? I am more familiar with the idea stated in case law
on equal protection of the laws (referred to in the Supreme Court decision of
Carolene Prods.") that racial minorities are historically isolated minorities
(“discrete and insular minorities”). Is this also what you are talking about when
you talk about identity? But your identity, defined by your affection for New
York or France or as a faculty member, does not have this historical dimension,
other than your Jewish identity, for example.

po: Consider the Bakke'' decision, which says a university may use race as
one of the diversity criteria in attempting to select a diverse class. Justice
Powell says an affinity for music, coming from a small town, speaking mul-
tiple languages, or being African American are four examples of the kind
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of diversity that a university may legitimately consider in its admissions
policies.

MM-B: So there are different forms of diversity?

Do: One of the tough questions is whether diversity is simply a code word for
“racial minority” or a broader concept of wanting multiple points of view and
multiple kinds of experience.

I had a conversation a few months ago with a student who signed up for
my class, and she told me she was a little worried because she knew I was very
liberal, and she was the leader of the Federalist Society.'? I told her I had read
she was active in the Federalist Society and I was thrilled, because it is great to
have ideological diversity in the classroom; it means we will have much more
interesting discussions because we will have a much wider range of points of
view, and we all learn more under those circumstances.

Richard Ford, followed by Julie Suk, responds to the idea that there is a hierar-
chy of grounds of discrimination.

MARIE MERCAT-BRUNS: When I listen to you, what seems to underlie your
thoughts is the idea that there is a hierarchy among the different types of dis-
crimination. If you can’t go that far, it doesn’t bother me. Some doctrinal work
says there is absolute discrimination.

For example, spurred by European law, France only recently introduced
legal justification for differences in treatment based on any ground, including
race, when it constitutes “a genuine and determining occupational requirement,
provided that the objective is legitimate and the requirement is proportionate.”?
Exemptions for other grounds, such as sex, pregnancy, and differences like
disability or age, already existed, and it is presumed that in certain cases they
can justify a difference in treatment in employment. There is a sort of implicit
historical hierarchy.

I will tell you why this is a big issue in France: our legislation does not dif-
ferentiate as much as American law between prohibited grounds for discrimi-
nation. Even if there are possible differences in treatment in law based on age
and disability, if they are legitimate and proportionate, then the concepts of
direct and indirect discrimination and the system of proof of discrimination is
the same regardless of the ground invoked. In the United States, however, there
are different statutes for different criteria: Title VII of the Civil Rights Act of
1964, the Pregnancy Discrimination Act (PDA), the Age Discrimination in
Employment Act (ADEA), and the Americans with Disabilities Act (ADA). For
example, indirect discrimination based on age was recognized quite late, and
the system of proof of discrimination based on age is not exactly the same: the
requirements for proving discrimination based on age are higher. So do these
legal differences reflect a hierarchy or ranking of cases of discrimination depend-
ing on the protected category?
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RICHARD FORD: I wouldn’t want to say it is more important to eliminate race
discrimination than it is to eliminate sex discrimination. That would be
wrong. But they are different. The types of social practices that the law is try-
ing to counteract are different. There are different implications, and so there
ought to be differences in the way we go about implementing those poli-
cies. Unfortunately, sometimes what happens is people draw the analogy too
quickly without attending to the differences. You often hear: “Well, if this was
race, no one would allow it; therefore you can’t allow it here” So in that sense,
you can understand why the United States Supreme Court said racial classifi-
cations receive strict scrutiny and sex discriminations receive what they used
to call when I was in law school intermediate scrutiny.

MM-B: It is not called that anymore?

RE: There used to be an idea that there was this kind of three-part standard, but
now rational basis standard'* has kind of merged into intermediate scrutiny in
an interesting way.

The idea is we should look to the purposes of the law: for instance, one of
the unfortunate consequences of saying that racial classifications get strict
scrutiny is that it has been more and more difficult to have things like affirma-
tive action. In my view, that is a perverse result. In that sense, the hierarchy
of concern, with race at the “top” has actually made it harder to remedy race
discrimination than it is to remedy sex discrimination, for instance, which it is
understood not to receive strict scrutiny.

But we can see the way a separate whites-only bathroom and a black
bathroom is very different from a separate men’s bathroom and women’s
bathroom. And it is silly to suggest if we would not allow racial segregation
in the bathroom, therefore we cannot allow sex segregation in the bathroom.
You can make an argument against sex segregation in bathrooms, but it is not
the same thing. Yet some people make that argument because they are kind of
enraptured with these conceptual approaches and they are not thinking of the
practical implications on the ground.

MM-B: What are the purposes of the law? How are they different?

RF: In order to understand the law against race discrimination, you need to look
at the practices of race in the United States. We are talking about this country
and how it has evolved, and there are very specific practices. For instance, it is
not an accident that the law tried to invalidate racially segregated bathrooms,
because racially segregated bathrooms were one of the major symbols of
Jim Crow segregation.'” They were set up and designed and had the effect of
sending a message of contempt for black people. If there had been a different
history, maybe no one would care.

MM-B: So history has a big influence.

RF: Yes, it should.
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MM-B: So it is not something objective. You are not looking at the difference of
treatment, outside of history, and saying there is something wrong about this.

RE: [ don't think you can do that in the abstract. It has got to be embedded in
history and social context, and that’s how we can understand why a practice is
objectionable and deserves the extraordinary condemnation of the law.

Let’s face it: for the most part, we let employers and proprietors make dis-
tinctions between people on all sorts of bases, and the law doesn’t intervene,
even when it is arbitrary, even when it is unfair.

There is a list of categories that we think are particularly problematic. There
is a reason we picked those. That is because there is a history of discrimina-
tion, a history of irrational aversion, and there are social problems and dislo-
cations that result from that.

Now, for sex, there is a different history; there is a different set of practices
and a different set of problems—no less severe, but different. So it makes sense
that you would have somewhat different interventions.

When you look at disability, when Congress passed the ADA, they had
a sociological finding, which is in the Congressional Record, that disabled
people were shut out of the labor market and were disproportionately poor,
indigent, and unable to be integrated in any significant way in the mainstream
economy or social life. That was the reason for the ADA.

Is that in a different place in the hierarchy? I don’t know because in fact
ADA, unlike Title VII as applied to race and sex, requires accommodations.
Title VII requires accommodations in the religious context, too, but only
when the cost to the employer is minimal—the ADA requires accommoda-
tions that can be quite costly.

So the ADA requires special treatment. Now, why? Not because discrimi-
nation against the disabled is more important, but because it is a different
kind. In order to integrate disabled people in the workplace, they need accom-
modations. There are differences. If you are in a wheelchair, you need a ramp;
if you are blind you need braille, and we could go on. Now the law is trying
to balance the interest of integrating the disabled person with the cost to the
business or the enterprise in question.

MM-B: You seem often to come back to the idea of balancing of interests. To you,
norms are often linked to that application.

RE: As a practical matter, yes. Yes. When you really drill down, that is what we
are doing. Lawyers don't like to talk about it in that way. So what we like to say
is we are eliminating bias, we are eliminating bad motivations. We are trying
to wipe that out. We are setting up an even playing field.

Even when you are dealing with a situation that requires costly accom-
modation, it is understood under the rubric of discrimination; if you don’t
reasonably accommodate, then that is discrimination. But the truth is that we
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are doing something different, something that cannot quite be understood in
practice as just getting rid of bias.

What we are really doing, what the courts are doing, and what we want the
courts to do ideally, is strike a balance between what the employers have done
in the past, what is easy to do because it is familiar, and a social policy that an
individual employer might not take up on his or her own but that is important
for social harmony between various groups and to help subordinated groups
throw off the burden of the past.

It is easy to see that in the disability context, when you are often talking
about costly accommodations. There is no way of making the case to the
employer that he or she is just as well off making the accommodations as
not making the accommodations. The accommodations are expensive and it
would often be better for the employer not to make them. But you can cer-
tainly make the case that society is better off for making the employer do it.

Julie Suk also considers the idea of a hierarchy of grounds of discrimination.

MARIE MERCAT-BRUNS: I would like to come to another question and actually
tie together two questions: I think a comparison between French and American
law is also useful for understanding in what respect there might be a hierarchy
between grounds of discrimination. Do you think France and the United States
see discriminations based on race, gender, and age differently, in a hierarchy,
somewhat like the different standards of scrutiny of the U.S. Supreme Court:
suspect classifications, intermediate scrutiny, and rational basis?

JULIE sUK: I think both legal systems view different grounds of discrimination
differently, and how they do so differs. In the United States, equal protection
analysis scrutinizes racial classifications more closely than sex classifications,
for instance. In France, only racial distinctions are absolutely prohibited by
the Constitution, and in fact you have a constitutional clause that permits the
recognition of sex difference through that clause essentially allowing parity
through language favoring equal access of men and women to political repre-
sentation.’ So in effect, the French Constitution is much stricter with regard
to racial distinctions than with regard to sex distinctions.

In the employment context, I think U.S. law tends to analogize race and sex
much more easily than the French law. For instance, we have a strong anti-
stereotyping doctrine in both race and sex cases under Title VII. In France,
by contrast, generalizations about race are highly problematic and illegal,
whereas the generalizations about gender that underlie generous maternity
protections and differential treatment of maternity and paternity are gener-
ally unproblematic. (Of course I recognize that there are debates about this,
as well as some pressure from European courts to take a more gender-neutral
approach, but by comparison to the United States, this is a significant differ-
ence worth noticing.)
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And, as I mentioned in our last session, we also have antistereotyping doc-
trine to age, and we have extended similar (though not identical) protections
to older workers as we do to racial minorities. In Europe, including France,
there is much more ambivalence about extending antidiscrimination protec-
tions to older workers.

Robert Post considers racial discrimination in constitutional law.

MARIE MERCAT-BRUNS: At what level (federal constitutional or state legislative)
is the combat against discrimination being fought?

ROBERT POST: There is an inherent tendency to make constitutional law
general, and there is more of an opportunity to make statutory law impact-
oriented. . . . But even in the interpretation of statutory law, there has been a
retreat in the courts.

MM-B: So what you are saying is that in context, you go farther with the statute,
but that in symbolic terms, it is very important that you have a constitutional
principle.

rRP: Exactly. The symbol is acutely powerful because it stands for the national
values. And we argue about that symbol, which brings us together in a way the
statute doesn’t.

MM-B: The symbol focuses more on racial questions than gender.

RP: No. Our gender constitutional law is a little more complicated. We permit
discrimination in the military and in marriage.

Ruth Colker examines the historical dimension of racial discrimination.

MARIE MERCAT-BRUNS: How do you interpret the race criterion?

RUTH COLKER: Race is odd. What is the anthropological meaning of race? It is
also a socially constructed term. From a subordination perspective, we can see
that these groups have faced historical discrimination.

Disability is different from the other categories. Mental health issues,
cognitive impairment, and those who do not have a visible disability are each
quite different and have little in common, and yet they are lumped together as
disabled. I wish there were more understanding and historical analysis in the
United States because the term disability there is very broad.

Reva Siegel explains how racial discrimination has served as a model.

MARIE MERCAT-BRUNS: So even for race, you think that constitutional case law
on equal protection can explain this need for order and social cohesion in the
field of discrimination? Does the constitutional analysis justify this third way of
looking at equal protection (in addition to anticlassification and antisubordina-
tion)? In the French judicial system, constitutional review through individual
litigation is recent (in force since 2010), so for now our constitutional case law
on equality is not that extensive, although this is not necessarily true of other
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courts’ jurisprudence, such as that of the Council of State or the Cour de Cassa-
tion. Some is based on formal equality, but this is changing. Is it perhaps because
of your constitutional case law on equal protection that you can have these three
perspectives of diversity? Maybe I am going too far.

REVA SIEGEL: Yes, this is very much judge-made law. We have large bodies of
statutory civil rights law in the United States. In fact, most of our equality
law is statutory. The Civil Rights Act of 1964 sets down nondiscrimination
law in public accommodations, in employment, and in education. We have a
Voting Rights Act, and we have a Fair Housing Act, and there are bodies of
law on insurance with nondiscrimination with respect to sex. There is much
legislation, some of which is near-constitutional in its character: a kind of
legislative deliberation with creative judicial interpretation. By contrast, the
constitutional jurisprudence is typically associated with the work of courts,
although Robert Post and I have written on the role that legislation often plays
in importing constitutional law into civil rights laws."”

So, yes, these antisubordination, anticlassification, and antibalkanization'®

concerns have emerged with the work of courts.

Later in the interview, Siegel speaks again about race discrimination and her
classification of antidiscrimination models.

Rrs: First, I want to emphasize that if you asked others to describe the antidis-
crimination tradition, they would probably talk about a dispute between two
principles: anticlassification and antisubordination. These concerns about
balkanization are only intermittent in the commentary. What I am doing is
drawing together threads of comments and cases and drawing attention to
something I have called antibalkanization. I have not published this piece
yet,'” so it would not be so squarely recognized as the American tradition. I
have been writing to bring people to see that it is there. This is very new work.

Second, judges express these concerns about balkanization—about the
value of social solidarity and the risks of social division—to guide how issues
of race and equality are engaged in the political domain. They are advising
administrators of affirmative action how to proceed so as to achieve a form of
community in which there is less racial division and conflict. These observa-
tions are judicial, but they are judicial intuitions about cultivating understand-
ings in the community at large. For example, the affirmative action cases teach
educators how they ought to act if they want to be race-conscious without
provoking racial conflict. Those who engage in race-conscious interventions
have to proceed with extreme caution for a variety of reasons.

Comparative Perspectives

Racial discrimination is not only the most decried form of discrimination; it has
served as the model in the United States for the construction of antidiscrimination
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rules. To this day, it is still a benchmark of society’s efforts to integrate minor-
ity groups, and the fiftieth anniversary of the Civil Rights Act in 2014 is a useful
reminder of what still needs to be done despite court resistance.*® More recently,
two Supreme Court cases, one concerning a doctor of Middle Eastern descent™
and the other an African American catering assistant,”> modify two important
standards in the employment discrimination context and make it more difficult for
a plaintift to plead and prove racial harassment and retaliation claims. As men-
tioned by Ford, Suk, Post, Colker, and Siegel, in addition to considerations about
the contours of the ground itself, cases involving race have led to the emergence
of the disparate treatment and disparate impact discrimination mechanisms, the
categorization of antidiscrimination law as being rooted in anticlassification or
antisubordination discourse,** and different levels of judicial scrutiny of equal-
ity. In the United States, racial discrimination has served as a point of reference
from which a body of antidiscrimination law has been created, through analogy,
although some mutual influence with case law on other grounds can be observed.
This does not signify that racial discrimination is more serious than other forms of
discrimination, but it seems to be perceived as possessing the greatest ontological
weight in the U.S. body of antidiscrimination law.

Because of the deeply personal and odious nature of racial discrimination, a
paradox has been created, which exists in France as well. The fight against racial
discrimination is highly visible in society and seen as unquestionably legitimate,
but by the same token, it has undermined the expansion of norms established to
support this fight, through various perverse effects.* With the harsh indictment
of overtly racist statements” and acts of disparate treatment discrimination® since
the 1960s or 1970s, depending on the country, subtler acts of conscious and uncon-
scious racial discrimination have surfaced. These biased acts have been identified
in the United States but are more difficult to prove in court. Meanwhile, fundamen-
tal initiatives such as affirmative action have been stifled.? In the United States,
these measures have gradually come to be perceived as differences in treatment
based on race and are subject to strict judicial scrutiny, as Ford and Siegel point
out. The high profile of racial discrimination in the United States* has been a trap
for those endeavoring to fight it, in the sense that other forms of discrimination
with fewer political and social stakes have been successfully addressed through the
intermediary of law, using more interdisciplinary and sometimes more subversive
measures.”'

Our American scholars’ commentary is therefore doubly relevant, because
through the examination of racial discrimination cases, it allows us to track the
milestones reached in antidiscrimination law and also measure what remains to be
achieved within the logic of this law. American scholars can identify and explain
the limits of legal norms with respect to this seminal issue of racial discrimination.

The issue of race, when considered in a comparative perspective with regard to
antidiscrimination law, is intertwined with three fundamental questions. The first
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concerns the blurry contours of the ground, noted in particular by Oppenheimer
and Colker, which is more problematic in Europe than in the United States. The
second question, closely related to the first, is about the effective enforcement of
the law and proving racial discrimination in employment as opposed to in other
areas of society. The third involves the different ways of maneuvering out of a rela-
tive impasse in the treatment of racial discrimination, by playing with the contours
of the ground or the manner in which indirect discrimination is used.

What Is Race?

In the United States, we know that ethnoracial statistics can be collected and that
people may volunteer self-stated data on their physical characteristics or race,
described as white, black, and so on, or a combination of these.”> However, one
should not assume that there has never been any debate in the United States about
collecting this data.®® Controversy flared over the categories used by the U.S. Census
Bureau for the 2000 census. In their commentary, Oppenheimer, Ford, and Colker
remind us that the reference to race has a fundamentally historical origin in the
Jim Crow laws enforcing racial segregation. This distinguishes race, a “suspect clas-
sification,” from other grounds, as Ford shows with his compelling example of seg-
regated bathrooms.** The scholars agree that race is perceived not as a biological
reality but as a social construct. The race ground can therefore be interpreted as a
subjective—not objective—ground. In fact, it is a ground with a subjective compo-
nent, used to reveal not any genuine classification of human beings but the result
of an odious social perception held by both those who are discriminated against
and those who do the discriminating. Is this not the goal of antidiscrimination law?

The debate in the United States centers on how this social construct is used:
either we simply develop the idea that the construct can be used to detect dis-
crimination against people from visible minorities, or we take the idea further and
consider the existence of a cultural identity that represents the positive aspects of
belonging to a group, outside of racial exclusion. This is the choice that Oppen-
heimer seems to make when he talks about racial diversity, and his idea can be
applied to other groups; it is interesting to see how race might be an important fac-
tor in fostering a sense of belonging, on the same level as many other descriptive
characteristics cited by Oppenheimer, which are not protected grounds (the fact
that he lives in New York, for example, and is a law professor). In his book Racial
Culture: A Critique, Ford is much more reserved about the existence of a cultural
dimension to the social construct of race, the emergence of multiculturalism, and
the specificity of an “Afro-American culture,” which could combine to create other
racial stereotypes.” He gives cornrows as an example: can this hairstyle be said to
partly represent the Afro-American “culture”? One can imagine the potential mis-
steps leading to the identification of certain traits as specific to a “racial culture*
In light of the recent U.S. tension about police brutality with regard to the younger
black population” and the issue of racial profiling, the question of identification of
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individuals or groups becomes paramount. In this type of criminal case, the debate
revolves around other tools to prove the discrimination: video technology rather
than statistics.

In European and international law, race is far from being precisely defined.
International law** provides a very broad definition of racial discrimination, which
tends to encompass every category closely or remotely related to race. In the UN
Convention on the Elimination of All Forms of Racial Discrimination, “the term
‘racial discrimination’ shall mean any distinction, exclusion, restriction or pref-
erence based on race, color, descent, or national or ethnic origin which has the
purpose or effect of nullifying or impairing the recognition, enjoyment or exercise,
on an equal footing, of human rights and fundamental freedoms in the politi-
cal, economic, social, cultural or any other field of public life’* The vagueness of
this wording masks the multiple causes of racial discrimination, linked to physical
traits in particular, and the differences among the protected grounds in various
countries with respect to race.

In Europe, due to a lack of consensus in EU countries on the issue, no defini-
tion of race was included in Directive 2000/43* on racial equality.# EU case law is
a little more articulate** and addresses each question separately, in particular, the
question of differences in treatment based on origin and nationality, which has its
own body of law.

The treatment of nationality is in fact complex. EU law contains extensive
provisions prohibiting discrimination against citizens of an EU Member State on
the basis of nationality.# Indirect discrimination was explicitly recognized by the
European Court of Justice for the first time* in a case involving nationality, with
the Court holding that indirect discrimination against nationals of other EU coun-
tries was prohibited, as well as against EU nationals for whom free movement
between countries is a part of their identity, namely, the Roma people.* The issue
of discrimination against the Roma* reveals ambivalent attitudes in the European
Union.* On the one hand, the European Union prohibits discrimination based on
origin and promotes equal treatment of all EU citizens to ensure free movement*
and has even condemned a Member State based on ethnic origin discrimination
by association,” but on the other hand, national courts® do not consistently sanc-
tion differences in the treatment of the Roma.>*

Under Article 14 of the European Convention on Human Rights,* the position
of the European Court of Human Rights (ECtHR) is less ambiguous,* referring,
in certain cases at least, to the UN international convention on the elimination of
racial discrimination.”® The court also addresses the question of the interaction
between origin and ethnicity, whether real or perceived. Its approach to interpret-
ing ethnicity*® is important because of how it prohibits discrimination based on
false perceptions that eventually lead to racial discrimination.” Is this not the aim
of prohibiting discrimination: to fight against unfounded, arbitrary perceptions
or perceptions founded on a false reality engendering unjustified differences in
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treatment? The court considers not only “dissimilar treatment in similar situa-
tions” but also “equal treatment of different situations, without objective and rea-
sonable justification” as discrimination.s®

ECtHR judges leave scant margin of appreciation to the States if a category
leads to racial discrimination® and is considered to be “suspect” in the meaning of
the Supreme Court, since even differential treatment based on a perceived ethnic-
ity would constitute racial discrimination:

Discrimination on account of one’s actual or perceived ethnicity is a form of racial
discrimination. . . . Racial discrimination is a particularly invidious kind of dis-
crimination and, in view of its perilous consequences, requires from the authorities
special vigilance and a vigorous reaction. It is for this reason that the authorities
must use all available means to combat racism, thereby reinforcing democracy’s
vision of a society in which diversity is not perceived as a threat but as a source of
enrichment.® . . . In any event, the Court considers that no difference in treatment
which is based exclusively or to a significant extent on a persons ethnic origin is
capable of being objectively justified in a contemporary democratic society built on
the principles of pluralism and respect for different cultures.**

Thus the grounds of origin, nationality and race are considered to be implic-
itly “suspect” (“particularly invidious”), and this translates into a stricter scrutiny
of the justification of differential treatment.®® In some cases, the second prong of
the judicial standard—a proportionality test to determine whether the differential
treatment is proportional to the means employed and the intended purpose—is
not even required; this approach echoes the position held by the U.S. Supreme
Court and our scholars that race is a social construct. In 2008, the ECtHR reiter-
ated its commitment to racial discrimination: “In view of the fundamental impor-
tance of the prohibition of racial discrimination, no waiver of the right not to be
subjected to racial discrimination can be accepted, as it would be counter to an
important public interest”®

The ECtHR has acknowledged in certain cases that States “enjoy a margin of
appreciation in assessing whether and to what extent differences in otherwise
similar situations justify a different treatment,” but that very weighty reasons must
be put forward in the case of a difference in treatment based exclusively on the
ground of sex.® This varying intensity of scrutiny seems to reinforce the idea of
a hierarchy of grounds, at least on a secondary level, depending of course on the
context in which they are invoked.® Neither ethnicity nor origin define race, but
both grounds produce racial discrimination, sometimes in similar situations,
and this is the link between the three factors. Furthermore, the issue of perceived
membership in an ethnic group does not mean that the judge’s scrutiny of the
ground of ethnic origin is more subjective than for race; in fact, they can have
the same impact. As the court explained in a pedagogical manner, “Ethnicity and
race are related and overlapping concepts. Whereas the notion of race is rooted
in the idea of biological classification of human beings into subspecies according
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to morphological features such as skin color or facial characteristics, ethnicity
has its origin in the idea of societal groups marked by common nationality, tribal
affiliation, religious faith, shared language or cultural and traditional origins and
backgrounds”*® Some ECtHR decisions examine the discriminatory effects of ste-
reotyping: focusing on the bias that racial and ethnic discrimination produces is a
way to avoid dwelling on the specific contours of race and ethnicity.”” Another legal
strategy to grasp racial and ethnic discrimination in all its dimensions is to use the
concept of indirect discrimination; this solution, however, has recently been less
successful.®® In the United States these definitions seem to merge, describing both
origin and race as a social construct based on biological factors coupled with feel-
ings of belonging to an ethnic or cultural group.®

Ban on Distinctions Based on an Indefinable “Race” in France

In France, for obvious historical reasons and current racial tensions,” the use of
race and other personal data is strictly regulated,” which has not prevented the
identification of racial discrimination in employment.” But the inability to collect
data on large scale probably makes it more difficult to produce evidence of subtler
discriminatory practices’ (in the United States, it is possible to compare the pool of
black applicants hired by a firm with the pool of black job applicants in that region).
Criminal cases are more common outside of the employment arena™ because they
are based on established and observable facts such as racist statements’ or ges-
tures.’® The contrast between the high numbers of discrimination complaints’”
based on origin and the low number of lawsuits in France is certainly proof of this.”®
Today, the criminalization” of racial discrimination in employment® is backed by
a more ambitious approach in civil law where a shift of the burden of proof is pos-
sible.* In addition, based on the lack of transparent and coherent selection criteria
and the absence of an objective selection method,* a presumption of discrimina-
tion on the ground of origin can be made, as the Cour de Cassation confirmed.®
Although authorized, situation testing is unfortunately more commonly used to
prevent discrimination than to sanction a discriminatory act after the fact.*

Cases of open racial discrimination have been identified in connection to
unwise recruitment decisions by an employer® or a temporary work agency,*® but
are no longer those frequently encountered in the workplace.”” Currently, racial
discrimination is either based on conscious bias and more or less adroitly dis-
simulated,® or it is unconscious and revealed only through evidence of systemic or
indirect discrimination.® France demonstrates a strong attachment to the ideol-
ogy of equal treatment, which can even be labeled as egalitarianism. This seems to
negate any difference in treatment of foreign-born French nationals in the work-
place, but the facts are that discrimination on the basis of race or origin is a daily
occurrence® and can even be exploited” to justify certain immigration policies.”

Furthermore, a form of racial segregation based on origin has undeniably
reappeared in sociological studies of the current reality in France, even if analysts
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disagree somewhat on this issue.”” This is a salient point because the social clas-
sification of populations, a task now often performed by urban sociologists,*
plays an important role in France and increasingly relies on surveys of the geo-
graphic distribution of the population and of occupational categories.” A person’s
individual status based on his or her occupation is widely used in statistical and
sociological studies in France. Unlike the United States, France has other signifi-
cant options for assessing a person’s “status.” In addition to tracking occupational
data, precise records are kept of a person’s civil status, and national ID cards are
issued. For a comparative approach examining the grounds of discrimination and
the norms that categorize people, it is important to consider how, in most cases,
it is the nature of this classification that changes from one country to another. In
the United States, racial and cultural statistics are gathered; in France, data on
occupation, nationality, and civil status are collected. This is the logic that must
be understood in order to fight racial discrimination in France and recognize the
potential magnitude of the social and professional segregation of certain groups.

Impasse in the Fight Against Racial Discrimination

How can these difficulties be overcome to achieve a more complete eradication
of racial discrimination, the cornerstone of all antidiscrimination law? By taking
advantage of the lack of precision in France regarding the contours of this pro-
tected group and of what constitutes evidence of discrimination. The ground of
origin already encompasses the surname.** One option is to choose from among
the categories cited in Article L.1132-1 of the French Labor Code—which includes
perceived differences (origin, actual or perceived membership or nonmember-
ship in an ethnic group, nation or race, or a combination of these)—to refine the
ground being invoked, relying on decisions demonstrating how these factors are
directly or indirectly linked to racial discrimination. For example, in cases of age
discrimination, it is common to demonstrate more legitimate, nonprohibited
factors assimilated with age, such as seniority or experience. Race is invoked in
references to origin, name, ethnic group, and nationality. Furthermore, since eco-
nomic status is a more “performative” category in France, the addition of place
of residence” as a protected ground or, more subversively, social origin,*® as in
the European Convention on Human Rights, might help reveal some forms of
racial discrimination. A French legal expert has studied discrimination based on
social origin in Quebec, where this ground exists in the Quebec Charter of Human
Rights and Freedoms (Article 10),” and the Senate recently adopted a bill banning
discrimination based on social hardship.*® This is relevant, for example, for over-
seas territories and areas with a large proportion of foreign-born residents.
Another possible approach to detecting racial discrimination is to invoke
grounds of indirect discrimination. If an employer hires someone on the basis of
specific educational qualifications, specific schools, specific general culture tests,*
or specific types of clothing, then there can be a presumption of discrimination
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against applicants from economically disadvantaged areas who structurally will
not have these characteristics and are therefore subject to multiple discrimina-
tions. The United States is also moving in this direction with affirmative action
programs that increasingly use location as a selection criterion.'* Since economic
hardship affects both whites and minorities alike, this location-based approach
helps reduce the risks of racial conflict highlighted by Siegel (such as the risk of
balkanization) and meet the tough standards of constitutional review applied to
affirmative action.’

III. SEX-BASED DISCRIMINATION

Discrimination based on sex is a legal concept with a long history, whose impor-
tance can be gauged by the tensions that continue to plague it."* Sex discrimina-
tion may not be a new concept, but disputes over its boundaries are still strong,
whether in relation to other historic grounds of discrimination, such as race, or
newly recognized grounds, such as gender. In the class action case against Wal-
Mart,"s Justice Ginsburg’s dissent exposed the individual and systemic nature of
this type of discrimination. It reads:

The plaintiffs’ evidence, including class members’ tales of their own experiences, sug-
gests that gender bias suffused Wal-Marts company culture. Among illustrations,
senior management often refer to female associates as “little Janie Qs.”' One man-
ager told an employee that “men are here to make a career and women aren’t”'” A
committee of female Wal-Mart executives concluded that “stereotypes limit the op-
portunities offered to women.”%

Finally, the plaintiffs presented an experts appraisal to show that the pay and
promotions disparities at Wal-Mart “can only be explained by gender discrimination
[which encompasses sex discrimination in the United States] and not by . . . neutral
variables”* Using regression analyses, their expert, Richard Drogin, controlled for
factors including, inter alia, job performance, length of time with the company, and
the store where an employee worked.”™ The results, the District Court found, were
sufficient to raise an “inference of discrimination”

The following conversations with scholars seek to raise the curtain on specific
sources of sex-based discrimination, which are found not only in the sphere of
employment but also in assumptions made about a woman’s reproductive ability
as necessarily forming a part of her intrinsic identity, further consolidated by the
“protection” bestowed on women in employment law or workplace policies.

To begin, Vicki Schultz looks back at the history of sex discrimination.

MARIE MERCAT-BRUNS: Has Title VII been effective in fighting sex discrimina-
tion in the workplace, as compared with race discrimination? How have sex ste-
reotypes been identified since Price Waterhouse? With respect to steps taken by
employers to avoid disparate impact discrimination based on sex, what do you
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think of the Ricci v. DeStefano race discrimination case? Is the decision a blow
to voluntary compliance by employers and the interaction of disparate treatment
and disparate impact discrimination?

VICKI SCHULTZ: How receptive has Title VII been in fighting sex discrimina-
tion in the workplace as compared to race discrimination? I would say that
with respect to both phenomena, although the time period that we are talking
about is different, there has been a similar process. In the early period of Title
VII (from 1965 to 1978 or 1979), there was very vigorous enforcement of all
the antidiscrimination laws on all fronts simultaneously. The federal govern-
ment played a big part in this, the Department of Justice Civil Rights Division
in particular. There is some agreement, I think, among social scientists that
initially, for a decade plus a few years, this was very effective, and the degree
of racial segregation by job and by occupation declined very significantly
during that period, along with the racial wage gap. So very significant strides
were made in the wake of the vigorous enforcement of Title VII that occurred
initially.

Things began to stagnate in the late 1970s. There is some controversy
and disagreement among social scientists on why that occurred. There are a
number of factors that people turn to: the decline in manufacturing jobs, for
example, where racial minorities (males) had made headway in the wake of
Title VII, due to the globalization and the exportation of many of these jobs
abroad.

At one point too, the federal governments efforts to enforce the law begin
to decline. In the late 1970s, across a variety of areas, we can see that the
courts began to relax enforcement and to adopt slightly less pro-plaintift stan-
dards. So there is some question about the extent to which the change in legal
enforcement also contributed to the stagnation.

Sex discrimination enforcement didn't get off the ground during the same
period. The National Organization for Women (NOW) was born because the
EEOC was not enforcing Title VII with respect to sex discrimination, and
Betty Friedan and other women decided to get together and do something
about this and form NOW.

So the enforcement of sex discrimination does not begin in earnest until
sometime in the early 1970s. We do see throughout the seventies and the
eighties, for the first time in a century, the decline in sex segregation in the
workplace, and that is a very significant achievement. There is also a decline in
the attendance disparity, because those things go hand in hand, and a number
of practices that plagued women in various industries are successfully chal-
lenged. I think of things like the marriage bar (if you were a flight attendant
and you got married, you had to resign from your job). If you were larger than
a certain weight, you had to resign from your job. All of these things were suc-
cessfully challenged. The attack on pregnancy discrimination, which was not
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successful at first in the Supreme Court,""! found success in Congress in the
Pregnancy Discrimination Act.'?

There were a number of significant achievements in the 1970s and 1980s.
What is interesting in terms of the social science is that we begin to see the
same thing, which is the stagnation of the progress in the 1990s. Here the
work is more preliminary than it has been in race: the evidence has been
accumulating for much longer, and it’s been studied more robustly by many
people. But there are some papers suggesting that sex discrimination or sex
segregation does not decline, and indeed there are some suggestions that it is
increasing again in the 1990s. So we have a lot to do to understand why that
is occurring and again whether there are structural factors (the decline of the
manufacturing sector). I think no one really knows whether women them-
selves have begun to change their minds about of all of this. I shudder to think
that’s the case.!”* I think, as someone who has been concerned about these
issues, all possible explanations need to be on the table.

There is also the question of less rigorous law enforcement. While I think
that is possible, it is really too early to tell. So I think the story, in summary, is
the same in both cases: a period of vigorous enforcement and great achieve-
ment that we should be very proud of, followed by stagnation and the need to
figure out what is going on. Then time to try something new or something old
(since the old policies are no longer being pursued).

Schultz goes on to discuss sex-based discrimination and segregation in the
workplace.

MARIE MERCAT-BRUNS: When we read your work, you don’t only say it is
a question of enforcement, you seem to say there are structural reasons why
women are excluded from the workforce. Would that be linked to the specific
context of certain workplaces?

vs: Can you rephrase the question to make sure I understand what context?

MM-B: The context has changed. Not only is there less enforcement of the law,
but women are not given opportunities to achieve a work-life balance. In your
analysis of the “lack of interest” argument,"™* advancing that employers configure
the workforce, you shed a different light on the issue because you are not looking
at how an individual is doing his or her job but at the structural resistance of
employers in excluding women in the workforce.

I don’t know if this is compatible with what you just said. Would you like to

talk about that now or later on?

vs: I'm happy to talk about that now. You bring out the work I have done on the
lack-of-interest rationale, and as an example let’s take race first. It is always
important to consider what’s happening in different areas of social bias. One
of the things I found in looking at what happened in the race discrimination
litigation is that there was a profound shift in the judicial attitude toward cases
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challenging systemic exclusion, or what I call segregation, in the late 1970s.
This period corresponds with the period where we begin to see stagnation in
the progress. So for the first time beginning in 1977, judges of all ideological
persuasions, supported by Democrats as well as judges appointed by Republi-
cans, begin to accept some version of a lack-of-interest argument as a defense
for patterns of fairly extreme segregation in the workforce.

It was very depressing to me to find this result, but it suggested to me that
sometime in the 1970s the liberal consensus on race began to break down in
the United States and we began to see the rise of neoconservative explanations
for racial inequality. These are not structuralist explanations but instead tend
to pin the responsibility or assign responsibility for the persistent patterns of
inequality to privatized forces, like what’s happening in family life, individual
work ethic, or things of that kind, as opposed to large-scale public or quasi-
public institutions, like what’s happening in the workplace or what’s happen-
ing in the educational sector or the welfare office.

Now, can we point to something like that in sex discrimination? You
can see that in sex discrimination the underlying idea has always been and
continues to be that sex inequality is really due to privatized forces and not
due to anything that employers or governments or schools or large public or
quasi-public institutions do. So even among many feminists, I would say—and
here is a controversial assertion, but I do think that there are certain strands
of feminist discourse and rhetoric about patterns of inequality by sex that, in
a way, resonate with neoconservative explanations pinning the responsibil-
ity on women themselves, their choices, and privatized forces in the family,
as opposed to looking at what large-scale institutions have done to encour-
age certain family forms and choices that occur within them. So women are
consistently seen as creatures of domesticity whose allegiance is primarily to
home and heart and for whom everything else is secondary. When you see
women in this light, it makes certain explanations of why we are not found
at the top of the heap pretty easy to accept. [ am not saying there are not pat-
terns of inequality in family life; of course there are. It is a question of how we
explain those patterns.

MM-B: So are you saying it is an interaction between the choices they make at
home and the choices they make in the workforce? So the employers impose a
“type” of workforce? I have a harder time understanding the liberal stance on the
lack-of-interest argument. Are the liberals saying that women first make a deci-
sion at home and then react to pressure from employers?

vs: I would not use the term liberal here, per se. I don't wish to be understood
as saying it is all a question of what individual employers do. It is a question
of whether you look at family formation in the context of the larger political
economy. For example, if you take an individualized model—let’s start there
because this was your example: A family, a heterosexual man and woman, are
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deciding upon the birth of a child: (a) whether one of them will stay home for
six months or a year to be with that child, and (b) if so, which one it will be.

If the male makes more because of the pattern of sex discrimination in job
assignment, hiring, wages, and so forth, it is going to seem rational to do this.
So you can always look at that decision later and say the woman chose to stay
home with her baby and that’s why she is not getting ahead in the workplace.
But that brackets out, as a natural fact of life, the pervasive pattern of sex
discrimination that may have led to a lower wage to begin with, which would
be antecedent to that choice for the couple. That is the sort of thing I mean in
the sense that women are constantly seen as creatures of the family, and their
duty is seen as primarily motherhood whereas men’s is not. So that is one
example.

There are other kinds of examples, if you looked at this at a macro level,
where you could ascribe certain family formations to larger organizations of
the economy: the nuclear family itself and the notion of a family wage that
reached its zenith in the 1950s was a product of an economy that was grow-
ing, the postwar economy in the United States, in which at least for the first
time, working-class men who were members of labor unions and so forth and
who were able to capture the benefits of that in wages aspired to have a wife at
home, the way the upper-middle classes have had.

Now that family form can’t emerge: the notion of the wife at home or the
notion of a woman who works part-time without the economy producing cer-
tain goods and being structured in a certain way. That ideal is no longer alive
in the United States today. People are desperate for work: at least 50 percent
of all part-time work is involuntary and this is before the Great Recession hit
us. Now those numbers must be astronomical because so few people find full-
time jobs and the unemployment rate is 10 percent.'”®

We constantly have to be looking at the way in which our private, intimate
life is organized and asking how that is affected by the larger structures of
politics and the organization of the economy.

Later in the interview, Schultz comes back to the subject of sex discrimination.

MM-B: Would you go so far as to say that in the context where women are well-
represented in certain fields, then it doesn’t matter if stereotypes persist? So
stereotyping would not be forbidden because basically the aim is for people,
regardless of their sex, to feel comfortable in the workplace?

vs: We are so far from that. Segregation in the workplace is still pretty prevalent
in most countries. Certainly it is still in the United States. So it is not so much
we have to face that question legally, although I am certainly prepared to face
it. It is a more a question of how we understand these links. If there is ever evi-
dence that shows that remarks that would be perceived as sexist or stereotypes
in one context are not really perceived that way anymore in another context,
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it shows that the context really matters. It really does matter for people on the
ground. It should matter legally as well.

Look at the [Price Waterhouse]''® case as well. It is no accident that in
the case of Ann Hopkins, fewer than 1 percent of the partners at this great
accounting job were women. The idea that women would be subjected to
remarks like “walk more femininely, talk more femininely, and wear makeup”
would not at all be surprising to someone like Susan Fiske, who understands
the link between sex segregation and stereotyping. In fact, I think the harder
case would be if those remarks had not been made to Ann Hopkins but
instead she had simply been denied the partnership. The interesting question
is, Would the courts be prepared? Would lawyers understand how to work
with social scientists to uncover the more subtle dynamics that she undoubt-
edly faced in that environment and understand that stereotyping could still be
a claim even in the absence of these kinds of overtly sexist remarks?

A stereotype that is very, very prevalent for women is that we are less com-
petent in the workplace. And I suspect less research has been done on this,
or at least that I am aware of. I think the same stereotype exists with respect
to people of color. Something that would question their intelligence, their
competence in the workplace setting. So if Ann Hopkins had been denied a
partnership even without those remarks, I would hope we would still have
legal and social scientific tools for uncovering the stereotypes that she might
as well have faced. But in order to even know to look for that, you have to
understand the links between segregation and stereotyping.

Christine Jolls looks at sex discrimination through the lens of behavioral
economics.

MARIE MERCAT-BRUNS: How do other disciplines help in the legal analysis of
discrimination?

CHRISTINE JOLLS: Ibelieve strongly that work from a range of social sciences,
including economics and psychology, is essential for understanding and shap-
ing an effective and sensible antidiscrimination regime. The teachings of the
IAT [Implicit Association Test]'” provide a perfect example of the important
role of psychology.

With respect to economics, a critical contribution is analysis of the effects
of particular antidiscrimination measures on the wages and employment of
affected groups. The theoretical aspiration of any form of antidiscrimination
law is (at least in part) to help the protected group, so it is obviously crucial
to ascertain whether in fact this is what happens when the law is put in place.
Much of the strongest contemporary research in this area concerns legal limits
on discrimination on the basis of sex and disability.

In the case of sex discrimination law, a central chapter in the evolution
of American law involved the elimination of health-insurance exclusions
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for maternity-related hospital and medical expenses. (Such exclusions are
prohibited under various state laws and are generally believed to be unlaw-
ful under the Pregnancy Discrimination Act of 1978 [PDA], an amendment
to Title VII.) Economic analysis suggests that the prohibition on maternity
health coverage exclusions may depress the wage levels of female employees,
especially those likely to bear children, because of the very high medical cost
of maternity health coverage and the substantial degree of occupational segre-
gation by sex, at least until recent years."®

A leading empirical study by MIT economist Jonathan Gruber supports
the theoretical prediction of declining wages in a period of significant occupa-
tion segregation; Gruber found that the legal mandating of maternity health
coverage in the 1970s significantly reduced the wages of married women of
childbearing age relative to the wages of the workers least likely to be affected
by the mandate (workers beyond childbearing age and unmarried male
workers of childbearing age). It should be noted, however, that the fact that
occupational segregation has decreased over time means it is possible that a
health insurance mandate targeted to female workers today would have effects
different from what Gruber’s study found.

Linda Krieger shares her views on the effects of employment discrimination
case law on gender stereotypes.

MARIE MERCAT-BRUNS: To come back to the employment context and the Price
Waterhouse case again, some decisions did draw from the arguments of gender
stereotypes to recognize rights to transsexuals, right?

LINDA KRIEGER: Right. There have been some setbacks as well. Have you read
the Harrah's case?'”® A new Ninth Circuit decision against Harrah’s, which
is a hotel chain. It involved a woman bartender at a Harrah’s hotel in Las
Vegas, which had instituted a policy called the “Personal Best” campaign.
They brought in a beauty consultant who sat every female and male employee
down. I will focus first on the women employees. They did their hair and they
did their makeup, and they took a picture of them with their hair all done
and then put it on their ID. They had to come to work looking like that. The
men had a haircut and they had to clip their nails. So it was like nothing. This
woman, who was a bartender and had been a bartender for years, very suc-
cessful, did not wear makeup. She did not want to wear makeup. She did not
want her hair teased and she refused to do it. She was fired. She sued, rely-
ing on Price Waterhouse. She lost en banc in the Ninth Circuit. The decision
was unbelievable. It was as if Price Waterhouse had never happened. It is very
uneven.

MM-B: How do you explain it?

LK: In terms of legal doctrine, it is just wrong. But the way that I explain it
logically is that if the Supreme Court does not take certiorari, the Circuit



168 THE MULTIPLE GROUNDS OF DISCRIMINATION

Court decision stands. I am not sure why the Supreme Court did not take
certiorari for a decision that was obviously wrong. Maybe because there is no
conflict yet among the circuits, which is one of the factors the Supreme Court
uses in deciding what cases to take. Maybe the judge to whom the case was
assigned for certiorari review likes gender stereotypes and likes sex roles and
did not want this reviewed. I don’t really know. It augurs poorly for the utility
of Title VII continuing to break down gender norms as they are distinct from
sexual categories of male and female.

My view is that employment discrimination to a great extent is sex dis-
crimination in employment. It is all about gender. It is all about the construc-
tion of gender: What social roles are appropriate for women? What social
roles are not appropriate for women? It gets back to this question of prescrip-
tive or normative stereotypes. A lot of sex discrimination is about that, and a
lot of descriptive stereotypes have been influenced by normative stereotypes.
So the deconstruction of gender has an important role to play in opening
labor markets to women.

I think the struggle of transgender people is extremely important not just
for transgendered people themselves but for people who are gendered as male
or female or otherwise. This is a very important struggle: these legal issues are
very important, and until the world is safe for transgender persons, it will be
safe for neither men nor women nor anyone in-between, because ultimately
we need to give people the space in which to enact, in which to perform roles
that are now coded as either male or female.

MM-B: Do you think some trends of feminist doctrine created that strong dichot-
omy of male/female and their opposition and even reinforced it by promoting a
view of a liberated woman free from male oppression?

LK: Actually, I don’t. The women’s movement played a tremendous role in free-
ing women from many of the gender stereotypes that had a tremendously
negative effect on their lives and to a lesser extent has opened some space for
men to be different as well, although I think men have benefited less from
the women’s movement than women did. I actually see this whole rhetoric
of feminists (in the United States at least) as being sex-negative. I don’t really
buy it. I think that rhetoric is doing a fair amount of damage to many young
women. I raised three boys, and when the younger of the boys, who is now
twenty-two, was in high school (a hip high school, Berkeley High), he would
regularly come home with stories of how at parties the girls would get very
drunk, the boys would line up, and the girls would give them blow jobs. To
a certain extent, young women who objected to this were called prudes, all
these nasty names that you can take as not sexually liberated. The guys when
they were by themselves would refer to those girls as whores, and it is the girls
giving the boys the blow jobs. It is a negative social consequence when you go
in the other direction. I don’t see anything particularly liberatory about this,
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and yet that was one of the tropes that was being used to perpetuate it. So I
think it is a much more complex story. Feminists are in flannel shirts, plaids.
They are antisex, bigoted prudes. The queer theory people are sexually liber-
ated, and the feminists are doing the damage. I don't really buy it.

IV. DISCRIMINATION ON THE BASIS OF
FAMILY STATUS

France singles out family status as a protected characteristic in its own right,””* a
step that has not been taken in American or European law. Sometimes, the prohi-
bition of “family responsibilities discrimination” in the United States and discrimi-
nation based on parenthood in Europe can serve the same purpose, expanding the
understanding of equality between men and women.” In France, granting child-
birth or child care allowances or special child-care-related leave to only mothers
and not fathers constitutes a discriminatory practice, but work disadvantages
following a decision to take maternity leave, due to the absence from work, are
suffered only by women, so distinguishing between men and women in compen-
sating for these disadvantages is not discriminatory.” In European law, discrimi-
nation on the basis of parenthood must be distinguished from distinctions based
on pregnancy or maternity, which are protected by specific measures in Europe,
whereas no such difference exists in U.S. law.

Comparative equality law scholar Julie Suk discusses family responsibilities
discrimination.

MARIE MERCAT-BRUNS: What I appreciate immensely is the way you have
linked stereotypes on an individual level with general norms, as we can see in
your article on the work-family conflict.'** However, you seem to say that stereo-
types have prevented American law from evolving to better promote a work-
family balance. On that point I see that French law may have something to offer
but on the other hand it seems to need to recognize the potential interference of
stereotypes perpetuated by the rules governing maternity benefits.

JULIE SUK: I think there are trade-offs. A strong antistereotyping norm
increases opportunities for individuals who defy the stereotypes (for example,
a woman who does not have children, is not interested in having children,
or has a husband who does most of the caregiving) but may prevent employ-
ers or the state from adopting policies and practices that address the social
reality (however unjust) that underlies the stereotype, namely the fact that
women tend to do more caregiving as a result of ingrained cultural norms.
The challenge for French law is whether it can protect individuals from these
stereotypes without compromising the robust policies that protect women and
enable them to balance work and family. I am not sure.

MM-B: Do you want to tell us what you think about the new form of indirect discrim-
ination, family responsibility discrimination, and maybe other work you are doing?
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js: Well, there are two issues that I'm afraid we've conflated: first, whether
discrimination is a useful concept, and second, whether litigation is the best
approach, as ways of addressing the complex set of social problems that tend
to reinforce the effects of past racism and sexism.

Which brings me to family responsibilities discrimination. The concept of
discrimination is useful only to the degree that it helps an individual super-
mom to avoid the stereotype that employers (and society at large) may hold,
which is that women tend to experience work-family conflict, which under-
mines their ability to perform as ideal workers. The concept of discrimination
does nothing to change the structural problem, which is that the workplace
is designed around the assumption that the ideal worker is a person (i.e., a
man) with no significant family responsibilities. So it’s a trade-oft: the concept
of discrimination targets some problems and not others. We then have to ask
ourselves which of these problems should be the focus of gender equality. If
structural transformation of the workplace is the answer to that question, the
concept of discrimination is not going to give us a lot of mileage.

Vicki Schultz shares her views about France’s thirty-five-hour workweek.

MARIE MERCAT-BRUNS: In light of a need for work-life balance, how do you
view the question of flexible hours and the thirty-five-hour workweek, which was
an important turning point in France?

vickl scHULTZ: This is a very complicated issue. People who subscribe to one
or another way of understanding of what discrimination means have different
views about these matters.

For me, if I look at the U.S. context, the notion of reducing hours in a uni-
versal way, not through women only and not through parents only, would be a
wonderful move, a utopian aspiration—although interestingly, in the context
of the recession now, it is not nearly as utopian as it used to be. Two weeks ago
I attended and gave a paper at a conference on the reduced workweek at the
University of Connecticut law school.'® Many employers and state govern-
ments are looking at this as an option now because they can't afford to pay all
their employees. So they are actually looking at equitable ways to cost costs,
and one way to do it is to reduce everyone’s working hours. I wrote a paper'*
on this only three years ago, which I think was treated as really ridiculously
utopian and irrelevant to anything American feminists might be considering,
and now I think this is coming back on the table.

Why do I think it would be interesting and beneficial to pursue legisla-
tion of that kind? Because what I always seek to do in my work is to look for
and uncover ways in which the broad structural framework limits the choices
people can make. It limits the opportunities they have to practice equality.

If we are in an economy and in a situation where there is a wage differential
treatment between men and women, and the person who earns most of the
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money for the family is forced to work extremely long hours in order to hold
down his or her job and it is a family with care responsibilities (elders or
children or lovers or whatnot), then that is going to put pressure on a member
of the couple to work fewer hours: there is no question about it. This couple
may not be able to practice equality if they want to in terms of achieving an
equitable and an equal distribution of employment versus other forms of
work, volunteer work and the like, whereas if that person who earned most

of the money weren’t subject to the demand to work long hours, the couple
might be able to practice equality and work reasonably similar hours in the
employment market and spend reasonably similar hours in domestic, vol-
unteer work and the like. In the paper that I wrote, I cited evidence from the
book The Time Divide by Jerry Jacobs and Kathleen Gerson, in which they
find that in countries that have a more moderate workweek, couples are more
likely to devote equal time to wage work and home work.'? This is not to say
that if we reduced the workweek in the United States, where people work very
long hours, equality would be achieved automatically, because it requires a
commitment to equality on the part of the couple that [a reduced workweek]
alone would certainly not achieve.

MM-B: Some studies on the thirty-five-hour workweek show that men in France
are not necessarily devoting that extra time to the home or volunteer work or
responding to emergency situations for the children, but instead develop their
hobbies or sport activities.

vs: The question is what did change since the thirty-five-hour week? This is
actually very difficult methodologically. There has been some suggestion in
the United States that men have increased their housework over the last gen-
eration. They still do far less than women, so you can look at that as, Do men
do as much as women? No. But it is still significant that they have increased
their housework and their child care over time, and so the question is, What
have been the things that have either forced or enabled them to do that,
depending upon how you see it? I think if you have more similar workweeks,
as members of a heterosexual or gay couple, you're increasing the bargain-
ing power of the person who worked no hours so the other could work long
hours. You are now taking an argument off the table: “But I can’t do it because
I am working eighty hours a week” In that sense, you are creating a more level
playing field that allows for the paradigm of equality (the disruption model)'*®
even while it enforces it.

MM-B: There are definitely examples in France of increased commitment of both
parents for example to domestic work, but in a lot of cases the women are still
supervising the coordination of family activities, for example.'”

vs: Changes are slow in coming. Many factors go into this, and what I would say
is to not always see men as the villains—as a feminist, to understand that gen-
der constrains men. Gender roles, stereotypes, and segregation constrain men
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as much as they constrain women. If you look at the United States, there are
Generation Y surveys and the younger men say that they don’t want to work
long hours. They just don't really want to do it. That was not true of the baby
boomers: they would have not expressed that preference. Whether they will be
able to achieve their preference is another matter, because it is not all what we
want; it is what we are permitted to do.

I do think change is possible but it is slow in coming, and it may be that
some of those mothers hang on to the family organization because they want
to have a certain control. I can understand that, because they have less power
and less control in other spheres of life, so it may be very difficult for many
women to give up the one source they really have. It is a source of honor and
power and control and virtue in many corners of society.

MM-B: You mentioned the book by Jerry Jacobs and Kathleen Gerson.

vs: Yes, The Time Divide, published by Harvard University Press. I should be
pointing out that to talk about a reduced workweek in the United States is
a misnomer because one of the things that Jacobs and Gerson show in this
book, and it has been shown by other sources as well, is we really have a
bifurcated labor force. We have some people who work very long hours, which
is a problem where dual degree couples both work very long hours: that is an
intense set of issues. But on the other set of issues, there are people who can’t
get enough hours, so they end up working two or three jobs and they end up
working long hours, but a reduced workweek is not the solution for them.

In the paper I coauthored with Allison Hoffman on this, we were argu-
ing for policies that would try to create convergences for a more moderate
workweek for everyone. We weren’t addressing the need of only the fancy
professionals like lawyers who are forced to work long hours. We tackle the
problem of contingent work, and I think it is the case in many other countries
as well, where people work sporadic hours and don't even know if [their work]
is going to be in the same building or at the same time. It is very involuntary.
They would like to have more regularized work that is closer to thirty hours as
opposed to ten. They have to paste together several menial jobs to manage to
make a living.

MM-B: Do all your theories revolve around work? Do you believe in all these
theories about life paths that alternatively provide opportunities for education,
training, and sabbaticals all through life without losing social security benefits
during these different periods? This is known as “flexicurity” in Europe. Do you
believe in these frameworks, or do you ground your analysis always on work as a
foundation?

vs: Ibelieve both things: I believe work is very important because I cannot
foresee a future in which the majority of people do not have to engage in some
form of remunerative activity, so I think work will continue to be important in
the twenty-first century. However, I do think we are living through a profound
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paradigm shift in the organization of production and the organization of
work that we don't fully understand yet. Some people have pointed out its
fundamental features, but we don’t really know whether they are fundamental
features yet. We just know the emergence of newer technology and globaliza-
tion have created a kind of rapidity of production, just-in-time production,
that has led employers to believe they need a more flexible workforce that can
be shed on a moment’s notice to expand and contract in relation to these new
globalized forms of production As a result of this, employment in many sec-
tors, but not in all, does not have the same form of security as it did.

If we take this to be a fundamental paradigm shift in which people are
going to be vulnerable to not having access to full-time work or work that will
sustain them (it may not be full-time in its traditional sense), then we do have
to do something to deal with the “precariousness” (a European expression)
or vulnerabilities of people’s existence in relation to employment. I think that
we should see this as a fundamental form of vulnerability and risk and not
celebrated as a wanted, new form of flexibility that is wonderful for workers,
as some Americans economists have the inclination to do.

I think we have to protect people from the risk that they will be out of
work to give them the opportunity to retrain and change as their sectors of
the economy are becoming obsolete and they need to do something else. This
does open up the possibility for thinking about the relationship between work
and other spheres of life in new ways. But I don’t think it is something to be
celebrated as much as something to be understood and to be dealt with in
its own terms. People at the bottom, people working two or three ten-hour-
a-week jobs that don’t promise any regularity will be the first to say it is not
a form of flexibility that should be celebrated but something to be dealt with
and protected against to render their situation more secure.

MM-B: Do you think it will have a greater impact on women?

vs: I can speak to only the American context here. There has been some work
on who has contingent jobs in the United States. There are different results
depending on what definition you give to contingent work. Interestingly,
although there is a gender disparity, it is not as great as you might suspect.
There are many, many men who are now facing more contingent forms of
employment, including people who were forced out of their full-time job and
made to work under contractual arrangements, where they no longer have
access to benefits and so forth. Are they doing better than the women who
work contingent jobs? Maybe yes, because the contract of employment is sort
of on top of the hierarchy of contingent work. With something like seasonal
work by migrants, you are at the bottom. There are disparities around this,
and I do think in some ways the insecurity of employment and the shift of risk
onto the individual worker has become a great equalizer. It leaves us a chance
to have political coalition and political identification, if you will, that are new.
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Perhaps the election of President Obama in the United States represents some
understanding of the collective new forms of risks that we all face and the
desire to address things in a new way.

Comparative Perspectives

Sex-based discrimination is probably the form of discrimination that most clearly
exposes the ambivalent quality of antidiscrimination law, between its scope of
application, which is at times quite extensive, and its limits. This observation is
true both in the United States and in Europe.

On the one hand, as affirmed by Vicki Schultz, David Oppenheimer, Reva Siegel,
and Linda Krieger in their descriptions of the United States context, the protected
ground of sex, like race, laid the groundwork for a solid corpus of law on both sides
of the Atlantic, which proved to be particularly effective in enforcing prohibitions of
disparate treatment and disparate impact discrimination between men and women
in many areas of employment. In some cases, legitimate sex-based distinctions can
be made when they are linked to motherhood®° or when sex is a “bona fide occu-
pational qualification”* Sex is a very visible trait because it is an important variable
in social protection policies, used to determine health insurance coverage, family
benefits, and retirement benefits. In France, for example, retirement pension rules
have been charged with creating inequalities between men and women, because
women are more likely to have interrupted their careers to raise children and are
therefore disadvantaged in accumulating sufficient pension rights.”* Claims based
on the sex ground can sometimes reinforce the static image of female identity as
necessarily tied to maternity, for example, in the judgment of the CJEU in Ulrich
Hofmann v. Barmer Ersatzkasse (C-184/83130), where the court found it legiti-
mate to protect a woman’s “physiological and mental functions” after childbirth
and the “special relationship between a woman and her child”

On the other hand, the sex ground has often proved ineffective in combatting
more subtle problems such as gender discrimination,”* indeterminate sex, and the
oppositions instituted between men and women based on sex. Antidiscrimination
law has been denounced as crystallizing a rigid binary distinction between men
and women, positioning women as “victims” of discrimination and men as the
“villains,” to borrow the word used by Schultz. Additionally, more complex issues
involving men and women exist, such as family responsibilities discrimination in
any form, including discrimination against workers who have not founded a fam-
ily. Can family status be regarded as introducing the notion of freedom to make
personal lifestyle choices, in addition to the right to nondiscrimination? In any
case, family status (as a prohibited ground covered by Article 11321 of the French
Labor Code) is not bound to a personal attribute such as sex.'

Lastly, the prohibition of sex-based distinctions constantly raises the question of
systemic discrimination against women,*¢ due to sex segregation in the labor mar-
ket and the glass ceiling phenomenon. Should we be investigating the workplace
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to uncover how it influences the career choices made by women in terms of occu-
pations or career development, as Schultz observed? Antidiscrimination law can
cover up institutional discrimination and distract us from addressing the broader
issue of establishing a more balanced relationship between work and family life, as
noted by Suk.

So it is important to examine the tensions intrinsically joined to the sex ground
in antidiscrimination law. First, I will take a comparative historical look at the sex
ground. Then, having identified the forces pulling at this protected trait and its
particularities, I will show how they can raise the curtain on a better grasp of the
discriminations caused by the eminently functional nature of the sex ground and
how the concept of gender has taken over from sex.

Is Sex Still a Relevant Ground Today?

Challenges to sex discrimination have been successful historically, as the scholars
interviewed have intimated. First, analogies between race and sex discrimination
have opened up a broad field of action.”” As mentioned previously, it was in a
race discrimination case that the obstacles to proving hidden direct discrimina-
tion were first exposed in the United States.®® Sex discrimination case law has
been particularly prolific in Europe and the United States, carving the outlines
of indirect discrimination.”* In Europe, community case law on sex discrimina-
tion, recognizing the fundamental nature of the principle of equal treatment of
men and women,' is part of the community acquis'#* on which court decisions on
age discrimination, for example, have been based,"* without being confined to the
indications provided in directives addressing various individual grounds.

But the analogy between race and sex has created a competitive environment
that has ultimately constrained as well as liberated women’s rights.** In the United
States, in particular, the women’s rights movement was first perceived as support-
ing mainly the rights of privileged women. The traditional civil rights movement
bringing suit in court, a movement typically associated with the lower social
classes, tended to subscribe to the idea put forward in the Moynihan Report in
1965 that the matriarchal family structure in “black” households “emasculated”
black men and hampered civil rights progress.* Groundbreaking women activ-
ists such as civil rights lawyer Pauli Murray, who was rejected from Harvard Law
School because she was not the “right” sex, advocated for the rights of lower-class
black women. These activists showed that sex-based discrimination could have
a larger socioeconomic dimension, similar to, and implicitly related to, race dis-
crimination. The largest organization of feminist activists in the United States, the
National Organization for Women (NOW), was also created in response to the
low enforcement of the Title VII law prohibiting employment discrimination for
women (CRA o0f 1964), as noted by Schultz and other scholars.*

In the United States, the sex characteristic resonates across all occupational
categories, certainly more so than race or origin, and in terms of pure numbers
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it affects a larger population, namely, all women and men."” In Europe and in the
United States, women encounter both vertical resistance (the glass ceiling)** and
horizontal resistance (occupation-based) in their careers. These issues affect half
of the working population and have a much wider scope of application than any
other ground except age. Seen from this angle, the ground of sex appears to be
effective in revealing overall rigidities in the employment market and in strongly
leveraging the purchasing power of women.*** The growing body of litigation on
genuine occupational requirements® that exclude women from certain types of
jobs illustrates the need for this incompatibility to be assessed on a case-by-case
basis and not generalized to the entire occupation. Such exceptions to the antidis-
crimination principle can also perpetuate biases, resulting in widespread, systemic
impact when these biases are incorporated into an employer’s selection criteria.’s'
Upon close scrutiny for evidence of discrimination, certain historical occupa-
tional requirements, such as physical strength for law enforcement and security
jobs, are shown to be obsolete yardsticks based on perceived needs and are now
restrictively interpreted by judges.>* An alternative to systemically excluding one
sex from certain jobs could be to apply a proportionality test, as provided for in
European law.s

Might it be considered that above and beyond the question of discrimina-
tion, the ground of sex has a stronger “functional” aspect than other prohibited
grounds, because of the important economic impact of discrimination in pay**
and in the assessment of occupational requirements?'> There is a financial under-
current to all sex discrimination cases involving pay equity® and the concept of
“work of equal value”” The “equal pay for equal work” principle is foundational
because it obliges employers to proactively rethink their compensation policies.’*
Judges are looking past the individual to focus on the nature of the work being
performed. Ultimately, as the Conseil d’Etat has already done in the past, courts
can assess pay equality by testing for the proportionality of the sex-based differ-
ence in pay, comparing the purpose and relevance of the pay advantage to the
company’s business objective.**® In France, the added appeal of assessing pay dis-
crimination with respect to pay equity is that an initial comparability of jobs is not
required to test the objective justification for a difference in treatment. French
policy sways between a discourse on combating sex discrimination and one on
achieving “real equality between women and men,” which is the name of the last
piece of legislation in France, covering a wide scope of issues: domestic violence,
quotas for women and men in public institutions, equal pay and protection against
discrimination for independent workers on maternity leave.’

Wage differences between men and women are identifiable and occur through-
out a person’s career, even if Krieger explains that information proving the dis-
crimination can still be withheld from plaintiffs, despite the discovery procedure
used in the United States.’®* Are repeated absences from work for maternity enough
to explain the stagnation in pay experienced by women after returning from leave
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or their less favorable performance appraisals?*®* As Jolls mentions, is maternity
protection the reason for the lower wages paid to women in the United States, as
some economic research seems to indicate?

Tensions Surrounding the Sex Ground

Sex-based discrimination cannot be grasped simply by evaluating work and its
requirements on a job-by-job basis: it is affected by other tensions.® Through the
prism of equality, the sex ground reveals how society functions. In many court
decisions and laws, organizations, families, and women’s rights at home and in
the workplace are closely correlated. As Schultz suggests, we might wonder why
analyses of sex-based distinctions, even in the context of employment discrimina-
tion law, so often refer to women’s private lifestyle choices. Isn’t this the focus of
Catharine MacKinnon’s criticism of the legal construction of the concept of the
right to privacy as a protected space where male domination over women can be
more freely expressed without the possibility of an outside judgment?¢¢

This leads to the more sensitive issue of the almost symbolic, institutional
nature of sex as related to the employee’s body. In the fight for equality, the pro-
tected ground of race refers to skin color, facial features, and other physical
characteristics, but sex extends beyond the confines of the body and touches on
reproduction,'” sexuality, and private life and implicitly permeates all legal debate
on equality and women in employment. Women’s bodies, extensively discussed
by feminist scholars, constitute a source of social oppression and, paradoxically,
a space of freedom. Direct or indirect references to women’s bodies in U.S. and
European law, particularly in the workplace,*® attract a great deal of attention
from those who strive to achieve equality and women’s right to make their own
decisions.

This can be clearly seen on both sides of the Atlantic,' in the genealogy of the
acquisition of women’s rights7° as well as equal employment policies,”* which in
France even provide for fines to be paid in the event of noncompliance.” Sex is
closely tied to norms involving founding social institutions, such as the family,
which are perceived as guaranteeing a cohesive society.”? But focus has gradually
shifted from the problem of sex-based inequalities in employment to the scrutiny
of the lifestyle choices made by men and women to achieve a work-family balance.
Rather than a dispute over equality and identity, battling discrimination in this
context resembles a search to ensure that women and men have an equal right to a
private life without any undue impact on their career. What often ensues is a sys-
tematic linking of employment-related choices and private-life choices, sometimes
more for women than for men.

The development of American constitutional case law offers particularly telling
insight into the difficulty of distinguishing between sex-based discrimination and
the context in which women exercise their rights, often their right to have control
over their bodies. The Supreme Court seems to be straddling a fine line: on the one
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hand, it eases the constitutional principle of equal protection by justifying differ-
ences in treatment made to protect the perceived vulnerability of women,”* and
on the other hand, it uses the idea of privacy to enshrine certain rights over their
bodies that sometimes ensnare rather than emancipate women.

In the United States, the first employment-related decisions handed down by
the Supreme Court, including the landmark Muller v. Oregon decision,” found
that distinctions in employment laws “protecting” women at work by restricting
their working hours, like those that had emerged in France a little earlier,”® were
compatible with the equality principle, despite the fact that a few years prior, in
Lochner v. New York, the Supreme Court chose to guarantee the liberty to contract,
invalidating a law, not specifically directed to women, seeking to restrict working
hours for the purpose of protecting workers’ health.””

After Muller, the constitutional case law as a whole seems to accept the implicit
stance that a woman’s foremost role is to bear children. Even though the Supreme
Court began to strike down sex-based legislation under the Fourteenth Amend-
ment’s Equal Protection Clause in the 1970s, forbidding government from enacting
sex-discriminatory laws premised on the belief that women should bear children
and men should support the family, the modern equal protection cases have not
wholly broken from the Muller tradition. A lower standard of scrutiny is applied
to laws drawing distinctions between the sexes, especially laws regulating preg-
nancy. Siegel shows us how, since Roe v. Wade, every abortion restriction has been
enacted to protect the fetus, on the presumptions that pregnancy can be imposed
on women and that to a certain extent the government can regulate the right to
terminate a pregnancy.”® Although Roe protects the right to terminate a pregnancy
under a line of cases based in liberty and autonomy, rules regulating abortions can
contribute to the subordination of women and should also, according to Siegel, be
subject to scrutiny under the equal protection clause.”

In all equality case law, one can detect a desire to apply a separate set of stan-
dards to dissimilar treatment for men and women. This has crystallized, first, in
the inability to amend the Constitution and expressly include the principle of
equality between men and women®° and, second, in the more lenient judicial
review of sex-based distinctions under the Fourteenth Amendment’s Equal Pro-
tection Clause. In Reed v. Reed," the Supreme Court decided that sex was not a
suspect classification subject to strict scrutiny, like race. Because of this, differen-
tial treatment based on sex was allowed if it bore a rational relationship with the
objective of the law. The court then veered significantly from this decision and
held in Frontiero v. Richardson'®* that benefits provided to dependents of members
of the military could not be based on sex, suggesting that any classification based
on sex must be justified by a compelling state interest, indicating a level of scrutiny
(strict scrutiny) used for race distinctions. Finally, in Craig v. Boren," the court
rolled back and opted for an intermediate standard of judicial review of sex-based
distinctions that must substantially relate to the achievement of an important
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government objective. This more lenient level of review continues today—most
prominently in United States v. Virginia, 518 U.S. 515 (1996)—and reflects an
attachment to sex-differentiating theories. It can justify legitimate differences in
treatment between men and women in the United States, despite the absence of
more protective maternity laws such as those that exist in France.

French and European®® laws offering women pregnancy and maternity protec-
tion have been in existence for some time* and aggravate the risk of discrimina-
tion against women when the period of protection, which employers may consider
to be inconvenient or costly, comes to an end. Fortunately, inspired by European
case law;* antidiscrimination can step into the breach: it considers as suspect any
adverse action taken by an employer once maternity protection ends,” such as
postponing training™ or a promised promotion after maternity leave.”® In this
context, antidiscrimination laws and maternity protection measures are comple-
mentary.®® Unlike French law, which immediately adopted maternity protection
for women in employment and even banned night work for a time as a nod to
their perceived vulnerability, U.S. law took some time to recognize pregnancy as
a source of discrimination.* The inclusion of pregnancy as a protected ground of
discrimination first had to be enacted by statute.> Rather than adopt legal provi-
sions for maternity leave, feminists preferred the more neutral route of incorporat-
ing unpaid, job-protected leave for medical reasons or family responsibilities into
the Family and Medical Leave Act (FMLA). Extensive case law on family respon-
sibilities discrimination then emerged, converging with European law, which is
prolific on parenthood issues®* not restricted to sex and, along with French law,
reinforces legal norms protecting parental rights and supporting family,> gener-
ally understood to mean dependents in general.”® French case law, like European
law,"” seeks to ensure that parental leave does not negatively affect employees when
they return to the workplace in terms of working conditions and pay: the employ-
e€’s job before the leave and after the leave must be compared and the jobs must be
similar if not identical.*® Since the EU directive on the application of the principle
of equal treatment between men and women to the self-employed, maternity
protection has not been reserved for salaried workers.*° In the Danosa>* deci-
sion, the CJEU applied Directive 92/85 on the protection of pregnant workers to a
woman executive committee member considered to be a “pregnant worker” and
who was revoked due to her pregnancy. The protection applied to her because she
was pregnant, regardless of her employment status. The CJEU has even reflected
on maternity leave in surrogacy contracts: “EU law does not require that a mother
who has had a baby through a surrogacy agreement should be entitled to mater-
nity leave or its equivalent”>> The court leaves a door open for Member States
that support this form of parenting*: “The Pregnant Workers Directive merely
lays down certain minimum requirements in respect of protection, although the
Member States are free to apply more favorable rules for the benefit of such moth-
ers” In France, the budding number of discrimination suits over pregnancy in
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self-employment has not been successful, because no justification is required for
the termination of simple civil law contracts with self-employed workers. The leg-
islature had to recently intervene.>*

How can the discernment of family responsibilities in the United States*> and
of family status in France, or parenthood, as an extension of sex discrimination in
Europe, change the way employment discrimination is perceived? As Suk observes,
perhaps antidiscrimination law does not have the financial or legal means to
undertake in-depth transformations to establish a better balance between work
and home and even obstructs such advances in the United States by redirecting
attention to stereotypes. One can also consider, however, how an expansion of the
protected characteristic of sex is coupled with assumptions made about how an
individual performs: that is, the challenges of having or not having a family.

Antidiscrimination law is therefore undergoing a subtle but subversive trans-
formation.”® Like discrimination on the basis of trade union activity and dis-
crimination based on sexual orientation, family responsibilities and family status
discrimination introduce the issue of liberty beyond the fight against discrimina-
tion. The message being conveyed is that a characteristic like sex is not sufficient
to describe a person’s identity and life choices.*” This premise, more reminiscent
of a quest for personal dignity, reinforces the idea that sex does not indicate a per-
son’s performance in the workplace and even less so in his or her private life; sex is
relational and must be contextualized in relation to other people. The new genera-
tion of prohibited characteristics has not been designed to weaken the role of the
welfare state or do away with sex-based positive action.>*® These grounds help shed
light on the impact of the collective measures enforced by the state and employer
practices: either they overlook work-family dynamics or, on the contrary, they are
not neutral and promote certain ideas about the employee and how any conflicts
between work and family life should be resolved. In certain cases, the government
or employers should be able to justify or explain the lifestyle choices that they are
encouraging their employees to make to increase their rights and benefits, and, as
required, do away with policies that are not consistent or compatible with chang-
ing behaviors: the legal debate on these issues is at the crossroads of concerns
about fundamental rights that articulate simultaneous aspirations for equality and
freedom. Is this not an inevitable change for antidiscrimination law in a society
seeking to reconcile individual and group expectations in the workplace? This
transformation begs the question of how to encourage a more systematic recogni-
tion of the ground of gender, coupled with sex.

V. DISCRIMINATION AND GENDER
DECONSTRUCTION

To begin with, let us consider what we mean by gender and deconstruction. Cer-
tain works on gender deconstruction in various disciplinary fields have evidently
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reverberated in American doctrinal thought, inspired by queer theory. Although
in a different manner, these ideas have also penetrated French thought, which
probably sprang from a different paradigm of sex equality and sex differences. If
we proceed in stages, then understanding the gender issue follows from a distinc-
tion between the terms gender and sex. Joan Scott clearly addresses this question
as she retraces the history of gender construction: “In its most recent usage, gender
seems to have first appeared among American feminists who wanted to insist on
the fundamentally social quality of distinctions based on sex. The word denoted a
rejection of the biological determinism implicit in the use of such terms as sex or
sexual difference. Gender also stressed the relational aspect of normative defini-
tions of femininity. Those who worried that women’s studies scholarship focused
too narrowly and separately on women used the term gender to introduce a rela-
tional notion into our analytic vocabulary.”>*

In an effort to draw similarities with Europe, an exploration of these disciplin-
ary fields is very useful for comparing U.S. gender studies with the scope of studies
in France.? French feminist theory is often simplistically perceived. Early on, it
took a relational, psychoanalytical approach to sex differences and relationships
related to sexuality, symbolized by the MLF movement and Antoinette Fouque’s
“Psych et Po” group, which foregrounds the feminine symbolic and a form of
essentialism found in the work of Luce Irigaray and Héléne Cixous.™

In reality, French analysis of the social construction of gender was more com-
plex, as seen in Simone de Beauvoir’s writings and the critique of the myth of
woman,”” and in the materialist feminism of Christine Delphy,* Colette Guil-
laumin,” and Monique Wittig,”> who propose, without naming it as such, an
avant-garde deconstruction of gender using Marxist analysis. Adding to this com-
plexity is Pierre Bourdieu’s work on masculine domination, which got a rather
tepid reception by feminists, along with his useful analysis of the workplace and
the impact of the rapid entry of women into a hitherto masculine profession, “in
a certain way, threatening men’s ‘sexual identity; the idea that they have of them-
selves as men»¢

If we try to portray the contemporary debate on gender in France, Genev-
ieve Fraisse proposes an essential philosophical perspective of gender and how
it relates to equality, aptly illustrating the complex relationship between gender
and liberty: “Equality is the central theme of feminist thought. An understandable
theme, since it expresses the essence of feminist utopia, the critique of masculine
domination and a point-by-point equilibrium between men and women. Freedom
is therefore an obvious consequence. Conversely, the liberty of women, logically,
does not always lead to equality between the sexes. Let’s therefore temporarily set
aside the question of liberty, which is both the opposite and the complement of
the principle of equality”>7 For Francoise Héritier, recognizing the fundamental
anthropological dimension to the relationships produced by a distinction between
the sexes is key to identifying certain risks of discrimination that are inherent
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to an ethnocentrist vision of gender. “The study of kinship terminologies in the
Omaha, Crow, Iroquois, and Hawaiian systems led me to posit that the kin terms
revealed something, not about actual status or roles at different ages in the life of
gendered individuals in human societies, but about a certain idea of the relation-
ship between the sexes through the internal framework of their interaction. They
do not express nature, but ideology.”**

More recently, sociologists have also considered the question of gender in
employment in France, as seen in the essential analyses of Margaret Maruani,*
Rachel Silvera,® and Jacqueline Laufer,* who reexamine the promotion of equal-
ity and antidiscrimination despite the sexual division of labor. Economic and legal
analyses scrutinizing the effect of norms on the social roles of the sexes offer a
systemic vision of discriminations, which are perpetuated from generation to
generation, regardless of changes in employment®? and are related to the way in
which social protection was constructed in France, a reality that it must take into
account.”

Finally, deconstruction of law, as a last step, enriches the legal analysis and
forces a reexamination of Judith Butler’s fundamental work, Gender Trouble.>** In
this critique, based on theories by Michel Foucault, she goes beyond the tradi-
tional distinction between sex and gender to question the individual and sexuality
at different times and in different places. In addition to Christine Delphy** and
Bruno Latour, other researchers work on a certain form of gender deconstruc-
tion. In France, despite a probable lag with respect to the United States, where
gender studies are more deeply anchored, “throughout its development, the soci-
ology of gender has nevertheless maintained a constant dialogue with the major
theoretical frameworks, streams of thought, and even ‘schools’ of sociology.”>*

All of American feminist legal thought has been more or less inspired by the
work of Michel Foucault and of law as an instrument of domination and the cen-
tral premise for all analysis of positive law.** Nevertheless this American think-
ing was expanded and even turned around to critique the feminists themselves
as being responsible for a new form of domination replacing masculine domi-
nation.” Janet Halley,®° Vicki Schultz, Nan Hunter, Katherine Franke, William
Eskridge, and Duncan Kennedy express this view in their analyses of discrimina-
tion, as well as of sexual harassment, privacy law, and constitutional law.*s*

In France, through the lens of American law, in which he is well versed, the soci-
ologist Eric Fassin exposes the “reversal of the homosexual question” and explains
why France has resisted the theories of Judith Butler for rather ideological rea-
sons.”* He offers us a transatlantic comparison of gender, describing how sexual
questions arose in an indirect fashion in France, in connection with issues involv-
ing the country’s republican culture, from head veils to the civil union (pacte civile
de solidarité, or PACS), including gender parity.®* Marcela Iacub, Caroline Mecary,
and Daniel Borillo deepen our understanding of questions regarding sexual orien-
tation, reproduction, and sexuality,* departing from traditional positivist studies
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on the law related to sex.”” Only very recently, a broader approach was initiated
to reexamine every concept of private law>° and public law*” and the notions of
contract and consent®* through the lens of power relations.

In the comparative observations made in the wake of these conversations on
gender, I endeavor to better understand how these reflections fit in with the wider
issue of discrimination in the workplace. What is its impact on the legal interpre-
tation of inequality at work? How can this new light shed on the deconstruction
of sex as a protected ground open a new forum for discussion about the identity
of the person at work, his or her private life, sexuality, and the extent of freedom
on the job? It is possible to explore even further. Why not offer a new reading of
autonomy in employment law through a narrative that deconstructs sex and gen-
der, as Janet Halley suggests? This is in fact a necessary step toward better under-
standing the differences between the category of sex, enshrined in law, and other
closely related grounds of discrimination such as sexual orientation, gender, and
physical appearance.

Janet Halley shares her analysis of the rights equality claimed by the gay move-
ment in the United States.

JANET HALLEY: To look at the gay movement in the United States, you would
think that marriage and military service are purely good institutions and
never once caused anybody any harm! Here’s a historical fact: Some cen-
trist gay leaders were surprised when gay divorces started happening. Their
strategy had been to argue that they were as committed to marital solidar-
ity as straight couples and so should be allowed into the institution. To read
their briefs, you would imagine that the only effects of marriage law are those
emerging during marriage. But look at any American Family Law course:
legally, the institution is mostly about entry and exit rules. That is, it’s mostly
about who can get married and how—and divorce. The gay agenda has pro-
duced a far more conservative image of marriage in the United States than we
had when it started.

Later in the interview, Halley offers other analyses from an international
perspective.

MARIE MERCAT-BRUNS: So basically this new generation of researchers is focus-
ing on labor relations and the effects of globalization.

jH: Let’s think about human mobility, smuggling, and trafficking. This new legal
order has been hailed as a protection for the vulnerable. But it originated
when countries receiving illegal migration started to take an international
criminal law enforcement strategy to get the sending countries to stop send-
ing so many illegal migrants; they basically clamped down on the developing
world. Under the Palermo Protocols, states agreed to clamp down on labor
migration in the forms of smuggling and trafficking.
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This is a border control regime; it is about making it harder for people to
migrate illegally. It contains a tiny sliver of protection for migrant workers
who are coerced at certain points in their migration. Only in this sense is the
trafficking regime in any way protective of the worker. If you are smuggled,
you can be prosecuted in the receiving country, but if you are trafficked, you
must not be punished and you may be repatriated. If the receiving country
does not want you, it must send you back to your home country. You might
be devastated when you are sent back to your home country; you might be
desperate to migrate.

Meanwhile, the people who helped you or forced you to migrate—and
at the border, decisions about which class you fall in are made by extremely
low-level immigration officers and are in practice not appealable—are subject
to intense criminal sanctions. So the price of migrating into countries that
enforce the Palermo Protocols goes up because it’s riskier for the middlemen;
maybe your best second option is not migrating into the North or the West
but into another developing state.

So it seems that the regime fosters South-South migration. Migrants who
have good claims to refugee protection are swept into the trafficking-smug-
gling enforcement regime, also at the border and without time to develop
their claims. The big Northern developed countries can wash their hands of
the resulting movement of people back into the developing world and eco-
nomic desperation. These are some of the downsides of the trafficking regime.

I see this as very ambivalent success for poor people. American feminists
were against trafficking because they regarded women’s migration from one
country to the other or from one place to engage in sex work as a really bad
thing. So they went to the Palermo convention on antitrafficking; they fos-
tered the push for stronger criminalization because they cared so much about
the sex worker. Too narrow a focus; too strong an identity politics; too simple
an idea of power.

MM-B: It is enriching to discover this broader perspective on the criminalization of
international labor law.

Coming back to the idea that some feminists might have fueled the constant
perception of male domination, would you like to add on anything about gay
rights activists proceeding in a similar view of power struggles, victimization,
and constructing homosexual identity?

jH: There is fascinating chain of movement-to-movement imitation in which
black civil rights constitutes the classic model, and women’s and gay rights
imitated it. This imitation process is interesting in its own right. One prob-
lematic result for the gay rights movement was that it got focused entirely on
civil rights. Civil rights had been central for segregated blacks, so they must
be central for the subjects of a despised sexuality. But the broader sexuality
agenda included a lot more than civil rights. For instance, and here I draw on
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the recent work of Libby Adler,” it included the question of the most sexually
vulnerable population in the world: children and teenagers. They have to fig-
ure out their sexuality while under almost complete capture by the family and
the State. There is almost no place for a kid to go except home and to school—
and the bad things that happen to sexually exploratory kids there aren’t
violations of civil rights. What remedies do we have for them there? There are
some legal avenues—and Adler is developing a clinic to help homeless kids
through them—but a lot of the remedies aren’t even legal; they involve deep-
ening our commitment to sexual exploration. But the gay marriage campaign
has been directly contrary to that commitment. It’s been a hard piece of his-
tory to watch if your basic political instincts are queer.

MM-B: Could you give me an example on how you could do that though? Would
be through the State? Through education?

jH: Well, here is one that Adler is working on. Homeless kids commit crimes
simply to eat and have a place to sleep. The minute they get caught, they have
a criminal record. And that record has a huge negative effect on every subse-
quent contact they have with the state—getting food stamps, getting an iden-
tity card, small things that can make the difference between life and death.
Can this process be slowed down so that we don't routinely make things worse
for these desperate kids? It’s a very low-level bureaucratic question.

MM-B: What do you think of stereotypes, sexuality in the workplace, and then
maybe constitutional issues? Why does the United States not have federal protec-
tion of sexual orientation discrimination, when there is such a strong awareness
of discrimination against gays?

jH: Why we don’t have prohibition of sexual orientation discrimination in Title
VII? That is a political question. The political power is not there to include
sexual orientation in Title VIL. This is a culture war. Conservatives and
especially conservative Christians do not want to see legal rights for nondis-
crimination on the basis of sexual orientation. Why don’t we get it from the
Constitution through equal protection? Let me put this simply. Every consti-
tutional right for homosexuals is either going to be an equal protection right
or substantive due process right.** But those are highly politicized provisions
of the Constitution. The way it is in our legal political world, for the Supreme
Court to add gay-friendly rulings under those provisions, is to step into a
culture war.

As I said at the beginning of this interview, I started my career thinking I
could tell the Supreme Court, “You can grant equal protection to gays without
acting politically” But then I realized that the Constitution and constitutional
doctrine don’t mandate such a decision; there is a political choice**' that must
be made. That’s the impasse that we face.

MM-B: You don't think that the United States is more ‘gay-friendly” than before
with Obama?
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jH: Absolutely it is. It is constantly becoming more gay-friendly. I think we have
transformed the political stage in the last twenty years. It is a struggle at every
level of society, not just in the Supreme Court.

Robert Post discusses queer theory and the limits of law.

MARIE MERCAT-BRUNS: What do you think about dress codes personally?

ROBERT POST: [ think that you can follow this as a matter of action and not
abstract principle: antidiscrimination law is not about abstract principle and
so to imagine a form of law that is so disruptive of ordinary social conventions
and social norms is utopian and would not be publicly accepted. So I myself
as a lawyer wouldn’t want to go there, although I can see a role for people who
are pushing toward a gender-neutral concept of antidiscrimination law—that
is, a queer theory of the person.

MM-B: Have you thought about the question of cross-dressers in the workplace and
the ability to dress the way you like at work? How do you understand this trend?

RP: There is a debate in Congress now about ENDA [Employment Non-Dis-
crimination Act]**? and antidiscrimination law and about whether it should
prohibit discrimination based on sexual orientation or upon gender. Based on
sexual orientation, it is a social movement representation of gays as a group
and gay rights; where based on gender, it is the notion that the person does
not have any gender. We can’t allow business to make any rules that reflect
gender in the workplace. So one is extremely more difficult and transforma-
tional than the other; it requires more distance from ordinary social norms in
which people do have stable identities.

MM-B: What do you think of the self-development idea and the fact that we are all
individuals and are entitled to a certain well-being in the workplace?

RP: You and I have had that idea, but to imagine using law as an instrument to
impose it to everyone else is to attribute to law a transformational possibility
I don’t think it has particularly. One has to have a very strong social system to
do that. Right now that social base does not exist, and we are not sure it would
work for one. At certain times the law could reflect that, but in my view, as a
matter of social fact, we, in history, are at a certain distance from that.

MM-B: You think that as a premise, we should accept the fact that there are stereo-
types and work with them?

RP: I don’t think human beings think without stereotypes, so the notion that we
should think without a stereotype is internally incoherent. The question for
me is, which stereotypes?

MM-B: [ think we should emphasize this for the European public. For example, age
biases are not easily admitted in Europe, and your reasoning takes a step further,
saying you don’t necessarily look at conscious or unconscious bias; you say, let’s
work with these biases, and maybe that is a more interesting way to talk to the
European public about this.
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There is a sort of cynical European view that considers that people will always
have biases, and you have a more pragmatic view of how to work with them. Do
you agree?

RP: Do you know the philosopher Hans Georg Gadamer? He wrote Truth and
Method.** He talks about determining the construction of human meaning,
and in that book he talks about how humans always have their own under-
standing before anything else; you don’t start with a blank slate. You always
start from somewhere and that somewhere corresponds to your experiences
interacting in the world. So the idea that there is an Archimedean point where
one can see the world without prejudice—in other words, without preformed
opinion, stereotypes, or generalization—that’s impossible.

Next, Chai Feldblum discusses her Moral Values Project,*** which she describes
in a chapter of a book published in 2009 called Moral Argument, Religion and Same-
Sex Marriage: Advancing the Public Good.*> The project has two aims. First, to facil-
itate a meaningful conversation in the public arena on the moral neutrality of sexual
orientation and the moral “benefit” of acting in line with one’s sexual orientation
and gender identity. Second, to build a legal argument, both in the public and politi-
cal domains, in which government has a positive obligation to provide its citizens
with equal access to the “moral goods” that are safety, happiness, care, and integrity.

MARIE MERCAT-BRUNS: How does your work incorporate the issues of sexual
orientation and gender identity?

CHAI FELDBLUM: The theory underlying the Moral Values Project is that only
by having substantive moral conversations about sexuality (including homo-
sexuality) and about government’s responsibilities to the individual can we
ultimately shift the public’s substantive moral assessments of LGBT people in
a manner that will advance true equality and liberty for us.**¢ The bulk of my
scholarship, since my first legal scholarship article in this field was published
in 1996, has focused on the question of whether and how moral reasoning can
be used to advance equality for LGBT people.?”

Linda Krieger also considers discrimination based on sexual orientation, queer
theory, and its limitations.

MARIE MERCAT-BRUNS: What do you think of queer theory and how it ques-
tions “traditional” feminist jurisprudence on male-female domination and pro-
vides new insights on gender discrimination law? We are looking for answers to
issues with regard to transgender discrimination®® and same-sex discrimination.
Do you have any comments? As I understand it, sexual orientation discrimina-
tion is not recognized by Title VII of the Civil Rights Act of 1964,**° but some
states prohibit it.

LINDA KRIEGER: Right. We still do not have federal protection against discrim-
ination based on sexual orientation.
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MM-B: Cases like Price Waterhouse have shed some light on sex, or more specifi-
cally, gender stereotypes, and analogies were used to apply this case law to sexual
orientation or transgender discrimination cases, right?

LK: Justin the circuits on this question. There are two circuit court decisions that
suggest that, in certain circumstances, sexual orientation can be understood as
a form of gender discrimination, but that is a minority view. I think it is pretty
much beyond question that if that issue were to reach the Supreme Court, it
would hold that Title VII's prohibition against sex discrimination does not
equate to protection against sexual orientation discrimination, and as a mat-
ter of statutory interpretation, I think that that decision—sadly I have to say
this—would be well-founded. Congress has, on numerous occasions, refused
to amend Title VII to add sexual orientation to the list of protected grounds.

MM-B: Why?

LK: Because the United States as a whole is an extremely homophobic country.

MM-B: But there is a strong push towards recognition of same-sex marriage and
same-sex parenting, so how do you explain this strong resistance on the employ-
ment question?

LKk: This is one of the conundrums of federalism: when you have a polity that is
a federation rather than a republic, you can have different states doing very
different things and have very little happening on the federal level because you
still have a majority of the states that are not making social or legal progress
on the issue in question. So we have a number of states that have state prohibi-
tions against sexual orientation discrimination in employment and hous-
ing. For example, Hawaii does prohibit sexual orientation discrimination in
housing and employment, but it does not permit gay marriage or civil unions,
and just last spring, we had an extremely acrimonious civil union debate in
which the religious right was mind-blowing in its vitriol. It was a nightmare, a
homophobic blood bath in the legislature.

MM-B: Coming back to the grounds of discrimination, I think what is interesting
are the arguments used to try to extend the interpretation of the law (from sex
to gender) and how grounds like sex can be seen as social constructs, covering
other discriminatory situations. Some go further and believe that reconsidering
grounds like sex can be a way to understand other grounds like race* from a
different perspective. Certain categories are hard to define, and in France there is
this challenge of fighting race discrimination without recognizing that race exists
per se. I think that what is very interesting in the doctrinal debate in the United
States is that sex is contingent and cannot be identified that clearly. The other
question I had is, What do you think of the idea that feminist jurisprudence, by
focusing on the male-female domination question in its analysis of law, has per-
petuated a rigid, binary analysis of sex as necessarily male versus female, locking
out any other interpretation of gender norms and without taking into consider-
ation other perceptions of sex and other forms of sexual identity?
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LKk: All categories are social constructs. The category “chair” is a social construct
but we sit on them. We don’t look at a chair and say, “I can’t sit on you because
you are a social construct” So sex is a social construction; sexual orientation
is social construction. Social constructions form because they perform certain
functions either socially or economically, and some of those uses perpetuate
forms of oppression, but we are not going to stop using sexual constructed
categories. Many categories, called study categories,”! have boundaries that
are more probabilistic in nature than they are fixed or formal. So sex is a fuzzy
category. There are intersexed individuals. Gender is most certainly a fuzzy
category, and gender varies from culture to culture. In some cultures, there are
three formal genders. Gender constructs change over time, but again I think
that, if there are forms of legal, social, cultural, and economic subordination
that work because they use a particular category, we reject that category at
our peril because we then cannot effectively participate in that social, political
struggle to reduce that level of subordination.

My experience in the United States with queer theory is that it is primar-
ily the problem of the educationally, economically advantaged. Ordinary,
working-class American people believe that there is sex. They believe there is
sexual orientation. They believe that there is race. If too many of the progres-
sive social activists spend all of their time talking to each other on whether
these are meaningful categories or whether these are meaningless social
constructs that are simply a result of a random play of signifiers, then we are
going to get run over by a thousand trucks. There is too much of a Marxist in
me to go there. So it is very interesting, but to me, it doesn't work very well in
the real world of political struggle or the real world of legal struggle in which I
spent my professional and personal life.

MM-B: Do you think it can be counterproductive?

LK: Yes, I do think it can be counterproductive, and I think in some ways in the
United States it has been counterproductive. But I think there are ways it can
productive. For example, I think, in junior high schools and high schools,
in many parts of the United States, young people are rejecting rigid gender
categories and rigid sexual orientation categories, and that is having a libera-
tory effect across the board. I do think there is a generational thing happen-
ing here and that at the end of the day, this notion of gender, this notion of
sexuality as being fluid, as being constructed, contested, may do some good
as people now in their teens and twenties and in their early thirties grow up.

I don’t mean to sound like a bitter old baby boomer, because I think there is
something liberating as an individual, as long as it doesn’t disengage from
dialogue with people who have not jumped on board. Part of the problem is
that we are increasingly ending up with people in the United States who are
talking across such an unbridgeable and unbridged ideological, cosmological
divide that each group is asking of the other total conversion to each way of
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viewing the world, and that is not going to work. So the concern I have with
the queer theory movement is, in some ways, similar to the problem I have
with evangelical Christians. They are both asking of each other a kind of total
conversion that neither group is going to concede to. So then what do we do?

We still need our “chairs” We still need our categories so that we can talk
about these gulfs, so that people are not just shouting across them.

Julie Suk shares her insight on discrimination based on gender.

Marie Mercat-Bruns; What do you think about the impact of antidiscrimination
norms on gender stereotypes?

JULIE SUK: I think there are trade-offs. A strong antistereotyping norm increases
opportunities for individuals who defy the stereotypes (for example, a woman
who does not have children, is not interested in having children, or has a hus-
band who does most of the caregiving) but may prevent employers or the state
from adopting policies and practices that address the social reality (however
unjust) that underlies the stereotype, namely the fact that women tend to do
more caregiving as a result of ingrained cultural norms. I am not sure.

MM-B: Yes, of course, but now with European law, some wonder whether anti-
discrimination law will be as protective of the welfare state in member coun-
tries. . .. I would like to come to my second question: Have you considered
homosexual or transgender issues when thinking about work-life balance?

js: Yes. I do notice that, perhaps as a result of greater tolerance for gendered
generalizations and norms, the issue of same-sex parenting has been much
more problematic in France than it is in the United States. I think this is due
to a much stronger assumption in France that the ideal family includes one
male parent and one female parent.

MM-B: Do you think this could modify your analysis in your article on the work-
family conflict?>* I don’t think you mention it. This is probably because it is not
yet part of the debate in France.

js: Well, I think it gets at a much broader question: Is it possible to adopt poli-
cies that rest on the assumption that men and women have different valuable
things to offer as parents, without excluding families that fail to adhere to
the model? I think it is possible to devise policies that attempt to promote
both maternal and paternal caregiving for children, on the one hand, without
denying benefits to, say, single parents or homosexual parents. But arguably,
the danger is that the state will essentialize and valorize the traditional fam-
ily, which will lead to a culture that implicitly judges the single parent or the
homosexual parents to be inadequate.

Comparative Perspectives

These interview excerpts evoke discriminations based on gender and sexual
orientation but also touch upon broader questions about same-sex parenting,
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international prostitution, homosexuality and children constructing an identity,
and queer theory** applied to law. Without reviewing all of the issues mentioned,
I would like to discuss three salient points: the question of discrimination based
on homosexuality in a comparative approach; the distinctive nature of discrimina-
tions based on gender, homosexuality, and physical appearance, and the sphere of
autonomy in the workplace that they affect; and the American doctrinal decon-
struction of sex and gender, and whether it helps to better understand the contours
of discrimination based on sex.

Discrimination Based on Homosexuality and Gender Identity

In the United States, despite the extensive American doctrine** devoted to homo-
sexuality, same-sex parenting, queer theory, and sexual harassment involving
persons of the same sex, as explained by Janet Halley, which echoes the public
debate,™ there is still no federal law prohibiting workplace discrimination on the
basis of sexual orientation, and all attempts at passing this type of law have failed.>*
However, the EEOC has been instrumental in recognizing transgender rights in
employment, and in July 2014 President Obama signed an executive order barring
federal contractors from engaging in anti-LGBT workplace discrimination.”

Conversely, in Europe, this principle has been enshrined in the Treaty of
Amsterdam (Article 19, TFEU) and Directive 2000/78,* and in France, legisla-
tion was enacted more quickly on this issue, after first introducing lifestyle as a
protected ground.”® European case law is surprising because it invokes direct dis-
crimination based on sexual orientation in cases involving benefits that are related
not to sexual orientation but to marital status, where indirect discrimination could
have been equally appropriate.*® This probably reflects the fact that some indirect
discrimination involves discriminatory intent and that for the sake of transpar-
ency, it is best to highlight, in sexual orientation cases, the question of discrimina-
tory animus. The French Cour de Cassation did ask for a preliminary ruling on the
basis of indirect discrimination involving benefits granted to married couples but
denied to partners in a registered civil union (pacte civil de solidarité, or PACS).>*
The reason may be that the French PACS is entered into by both gay and hetero-
sexual couples, unlike in Germany, where the registered partnerships considered
in the Maruko and Romer cases brought before the CJEU unite only same-sex
couples.”* However, the CJEU rendered its decision on the basis of direct discrim-
ination, arguing that only same-sex couples could not marry. Therefore, excluding
them from employment benefits (this was before the new French law allowing gay
marriage*?) was a pretext for discrimination based on sexual orientation.>** The
CJEU has recently expanded its case law on sexual orientation to the health sector
in France, considering that forbidding all homosexuals from donating their blood
is disproportionate and constitutes discrimination.**

This is not to say that this type of discrimination is always visible in the work-
place,* since sexual orientation continues to be regarded as a private matter,
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except in rare cases.*” EU case law has confronted this issue of proof of sexual ori-
entation by sanctioning an “appearance of discrimination” when overt homopho-
bic remarks are made even if their author is not the direct employer.**® French case
law is also developing in this area.>® It is true that in the United States, twenty-one
states and the District of Columbia have laws prohibiting employment discrimi-
nation based on sexual orientation,”® but there is no federal law in place despite
efforts to introduce one.””* The legal debate has raged at the constitutional level,
defining the contours of the right to privacy”* and equal protection following a
state attempt to prevent the recognition of homosexuality as a protected ground
for discrimination.”* As Krieger mentioned, homophobia has a strong foothold in
the United States, which may be partly attributable to the adherence of a segment
of the population to religions that reject homosexuality on principle (even though
on June 26, 2015, the U.S. Supreme Court ruled that the U.S. Constitution guar-
anteed the right for same-sex couples to marry in all fifty U.S. states”* and, before
the decision, same-sex marriage was legal in thirty-seven states).”> Feldblum has
in fact worked on resolving the difficult issue of reconciling “moral values” and
homosexuality, particularly in the workplace, and on the possibility of expand-
ing the circumstances in which accommodations for religious people are consid-
ered, while respecting gay rights.”¢ At the same time, Post expresses reservations
as to the value of passing legislation to resolve gender issues and the risks that this
would engender for the protected individual at work, for whom all reference to sex
or gender has been eradicated.””

In fact, this question is central to all efforts made to obtain a more precise
legal definition of sex and how it relates to gender,”* sexuality, and sexual orienta-
tion.”® In the absence of a federal prohibition of discrimination based on sexual
orientation, American case law has relied on drawing analogies between sexual
orientation, transgender status,”® and gender nonconformity. Based on the Price
Waterhouse ruling, in which the Court held that discrimination against a female
employee for not behaving in a manner considered to be feminine** constitutes
sex discrimination under Title VII, transgender and gay plaintiffs sought to estab-
lish that the discrimination they experienced was sex discrimination in a broad
sense, because it was based on their nonconformity with a masculine gender, mas-
culine behavior, or a masculine appearance, for example.

Using the example of the chair, Krieger illustrates why social constructs are
important. The analogy between sex discrimination and discrimination based
on transgender status was well accepted,* except by some radical feminists,*® so
much so that one court went one step further. It considered that, whether pre-
or post-transition, transgender status was not an issue of nonconformity. In fact,
transgender persons are indeed endeavoring to conform to the sex to which they
are transitioning. Discrimination in these cases is therefore based simply on sex.?
This line of argument was supported by the EEOC in the recent Macy v. Holder deci-
sion.” Attempts to draw analogies between discrimination against homosexuality
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and discrimination against gender nonconformity have often failed because courts
consider that since Congress has repeatedly refused to pass legislation expanding
antidiscrimination protection, sex is not intended to be interpreted more broadly
to include sexual orientation.>*

In France, this type of reasoning, which looks beyond sex to consider gender
and the end result of the antidiscrimination law from a more functional perspec-
tive,®” is not pervasive in case law. During the debates prior to the adoption of
same-sex marriage in France, there were frequent protests by the Catholic Church
and its supporters, not only contesting the passage of legislation but also objecting
to “gender theory;,” which they feared would dismantle French society’s strong-
holds: marriage, education and family.*® Gender is implicitly referred to in cases
of discrimination based on physical appearance, as illustrated in a ruling by the
Cour de Cassation.”® The case involved a waiter who was dismissed for wearing
earrings at work. In the termination letter, the employee cited this behavior and
the fact that it was seen as effeminate as grounds for dismissal. The court found
discrimination based on physical appearance, in relation to sex. Concern for the
image of the restaurant, which was not threatened, and subjective statements made
by customers expressing value judgments on men who wear earrings were insuf-
ficient evidence that the decision was justified by objective elements unrelated to
any discrimination. The court concluded:

Whereas it has been recalled that by virtue of Article L.1132-1 of the Labor Code,
no employee may be dismissed on the basis of sex or physical appearance, the appeal
court noted that the dismissal was pronounced for the reason, as stated in the dis-
missal letter, that “your customer-service position does not permit us to tolerate the
wearing of earrings by a man, which you are,” signifying that the physical appearance
of the employee, in relation to his sex, was the reason for dismissal; having observed
that the employer did not justify his decision to require the employee to remove his
earrings with objective elements unrelated to any discrimination, the Court was able
to deduce that the dismissal was based on a discriminatory ground; that this ground,
being based on Article L.1121-1 of the Labor Code, which the appeal court did not
invoke, is unfounded.

This ruling does not invoke the infringement of the freedom to dress as one
chooses, subject to certain work requirements but explores a new way of looking
at discrimination based on physical appearance that can constitute gender dis-
crimination.

The Cour de Cassation acknowledged that the employee who was dismissed
for wearing earrings at work was the victim of discrimination based on “physical
appearance in relation to sex” The notion of physical appearance in this context
should be defined: it denotes the general impression that a person presents, not
just their manner of dress or their physical characteristics. Case law on the sub-
ject is limited;*° significant cases involve, for example, height.** The innovative
aspect of this decision was the application of this prohibited ground to include the
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general impression given by a male employee wearing earrings. The fact that a dis-
crimination was involved meant that the employee faced a more serious sanction:
namely, reinstatement of the unfairly dismissed employee.?* Without the discrim-
ination, since the freedom to dress as one chooses is not a fundamental freedom,
arguing this ground would not have led to reinstatement.** The advantage of the
discrimination charge is the shifting of the burden of proof: the employee pro-
vides elements demonstrating direct discrimination. Once this prima facie case
has been established, the onus is on the employer to prove that its decision was
justified by objective elements unrelated to any discrimination.®* In this case, the
dismissal letter explicitly mentioned two prohibited grounds of discrimination:
physical appearance and sex. The Cour de Cassation cited the dismissal letter,
which referred specifically to “the wearing of earrings by a man” The employee
was therefore in possession of a rare avowal of reliance on a protected ground.»s

The Cour de Cassation found the employer to be at fault in motivating its ter-
mination decision not only by criticizing the waiter’s physical appearance, that
is, the earrings worn, but also by condemning the employee for not conforming
to a male stereotype. By articulating this link between physical appearance and
sex, the court looked outside of biological sex and implicitly designated gender:»¢
the socially constructed perception of what a man is and how he should behave,
the most visible component of this being his physical appearance.®” Outside of
appearance, the ECtHR has recently reaffirmed that the right to a sex change is
within the scope of the right to privacy and personal autonomy.**

Gender Discrimination

This brings us to our second point: the problem of discrimination based on sexual
orientation®® and gender that involves not only judgments about physical charac-
teristics but also judgments about behaviors or the exercise of freedoms that could
result in discrimination at work.** In these cases, is the search to identify discrimi-
nation very different from a judge’s search to justify the restrictions on individual
freedoms** imposed by dress codes, as shown in the “earring case” in France? Dis-
crimination based on physical appearance in relation to sex is built on the idea that
making decisions based on stereotypes of what is a manly appearance for a man or
feminine for a woman, when these decisions are unrelated to work performance,
is a discriminatory practice. However, beyond appearance, this type of bias can
influence how an employee’s personal behavior in the workplace is evaluated, in
the absence of objective justification, based on that employee’s perceived noncon-
formity with his or her gender. Unlike more traditional claims of discrimination
probing motives based on personal traits (e.g., age or origin), the freedom to dress
the way one wants, via the ground of physical appearance, has become a standard
of nondiscrimination based on sex, as various scholars have predicted.*

We can sense how exercising personal autonomy in the workplace might be
interpreted in antidiscrimination law and not only with respect to gender discrim-
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ination. In the earrings case, would the employee have won his case if his employer
had not referred to his status as a man? We cannot be sure, but much attention has
been paid to prohibited grounds related to physical appearance, such as origin and
a male flight attendant’s cornrows.>

Can we consider that gender discrimination represents an intersection
between the protection of equality and freedom, two concepts that are so diffi-
cult to reconcile?*** We have therefore struck the core of the problems surround-
ing the protection of workplace human rights, which are becoming increasingly
important in French case law;?* the difference here is the focus, via discrimina-
tion, on the person in the work environment, and not on elements of his or her
personal life that directly or indirectly cross into work.**® In the end, a person’s
appearance is the crystallization of a set of common cultural representations; the
fight against discrimination in employment does not seek to eradicate every reac-
tion to manifestations of gender identity, as Post points out, since stereotyping
is a part of human nature. But their impact on employment decisions affecting
employees is another essential question added to that of an employee’s workplace
human rights.>>

Understanding the Sex Ground Through Deconstruction

Finally, the evaluation of discrimination through the lens of individual freedom
raises the question of gender deconstruction, rejecting the binary approach to the
sexes as a form of verification of behavior intrinsic to the fight against discrimina-
tion based on sex, as shown by Halley. Certainly, Krieger expresses the potential
need for a class struggle that takes precedence over queer theory, for a segment
of the population that is not part of the elite, but the question of the contours of
the sex ground nonetheless cut across all social strata. Sex discrimination prob-
lems are almost a unifying theme. How can one refuse to adhere to this approach
to the extent that far from threatening the fight for women’s rights, it informs
it?*°8 A better understanding of gender, sexuality at work, transgender issues, and
sexual orientation would seem to lead to a better delineation of discrimination
based on sex.* The earring decision illustrates this reality: women benefit from
exposing socially constructed sex-stereotypes but also from revealing the law’s
implicit impact on sexuality, potentially distorting relationships between people
of the same sex, or of different sexes, in the work environment.?® In the absence of
thoughtful discussion of these issues, an employer’s brutal investigation of sexual
harassment can end up creating a hostile environment and be perceived by a pre-
sumed female victim negatively affected by ensuing rumors as an infringement
on her right to privacy." This critical view of the power plays inherent in the
employment contract clarifies the difficulty residing in issues of worker’s consent,
sex, or sexuality, which do not necessarily affect work relationships in the same
way depending on the individual; for example, it helps revisit notions of sexual
harassment.>=
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VI. DISABILITY AND AGE DISCRIMINATION

A certain ambivalence surrounds the idea of discrimination based on disability or
age, since both grounds are sometimes used in law to attribute, rather than with-
hold, rights. Judges, legislators, and commentators face the task of determining how
to deal with the special relationship to difference cultivated by age and disability.*s
On both grounds, discrimination often stems from a failure to understand the aging
process, the manner in which various disabilities impact employment, and the full
range of discriminatory situations potentially affecting individuals. Moreover, the
legal norms applied in the workplace do not always succeed in filtering out the chal-
lenges of using age and disability as conditions for eligibility for employee benefits,
introducing an economic dimension that employers must take into account. Unlike
race, but in an analogous manner to sex, the grounds of age and disability have
always been important markers of the welfare state, especially in Europe. Neverthe-
less, as working lives are stretched over increasingly long periods in Europe and the
United States, the relevance of the age criterion has lost part of its meaning. How
should discrimination be understood in this changing environment? What chal-
lenges do the aging working population and the aging of workers with disabilities
pose, which aggravate the problems of age and disability discrimination?

Disability Discrimination

The scholars interviewed—Ruth Colker, Martha Minow, and Christine Jolls—
examine the particularities of disability discrimination in the United States and its
ambitious legal framework. With the Americans with Disabilities Act enacted in
1990, the United States was the first to incorporate, into its antidiscrimination leg-
islation, an obligation to act through reasonable accommodations. It is surprising
that this innovation should come from the United States, which has traditionally
shown a reluctance to impose positive obligations on employers. As American
scholars point out, the law has met with resistance, notably due to the financial
constraints placed on employers, the special vulnerability of people with disabili-
ties suffering from discrimination, and their effective access to law. Finally, one of
the major difficulties encountered in the fight against disability discrimination is
the heterogeneous nature of the disabilities that can lead to discrimination.

Ruth Colker offers her insight of the history of the Americans with Disabilities
Act (ADA).

MARIE MERCAT-BRUNS: Could you talk about the legislative history of the ADA?
RUTH COLKER: I would be happy to talk about the history of the ADA. When I
teach my ADA course, I always start with a long discussion of that because to
understand the statute, you have to know where it came from.
I think the American perspective is very different than the European
because we tend to think of things from a rights perspective, a discrimination
perspective, instead of an entitlement perspective. The United States does not
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have national health insurance (not yet!),”"* but instead of entitlements, as
citizens, there are certain rights in order to be free from discrimination.

I know a bit about Australia. I don’t know the French situation very well,
but in Australia the perspective is very different from the United States, even
though they have adopted the nondiscrimination statute.

For your audience, it is important to understand the breadth but also the
limits of the antidiscrimination focus. It is a uniquely American way to think
about these types of issues.

There are key aspects about how we got to where we were in 1990 (date the
ADA was enacted). I am sure you know that we amended the statute in 2008.

MM-B: We do indeed need to know if the amendments have really changed things.
In terms of the entitlements-versus-rights issue, the same dichotomy exists in
France, and it causes some problems. The antidiscrimination principle in France
also reflects a rights mentality, but French judges are more familiar with the
entitlement framework.

The French perception of disability discrimination seems to be different from
the U.S. perception as reflected in the ADA. I'll go into that in more detail later.

rRC: The opportunity to compare is fabulous.

To get back to the legislative history, in 1973 we get the Rehabilitation Act.
That was adopted during Nixon’s presidency. He actually vetoed that statute in
1972 because he considered it to be too costly. Section 504 of the Rehabilita-
tion Act was a small part of a very broad statute for people who were disabled
and needed rehabilitation services. So, at the very beginning, it was a blend
of nondiscrimination and entitlements ,which is interesting because we have
moved so much away from the entitlement perspective. Nixon didn't veto it
because of Section 504 but because of the overall costs, and then Congress
revised the bill (but retained Section 504), and it was passed in 1973.

Section 504, which guaranteed nondiscrimination, did so only for entities
that needed federal financial assistance. It was not a well-known provision.

It was snuck in at the last minute with no discussion. The federal agencies
charged with promulgating regulations did not do so until litigation was
brought to force them to write regulations.

Nineteen seventy-three is an important moment, but it took five or six
years for there to be any enforcement at all of that provision. The regulations
were written only after a mass protest that started in Berkeley, California.

Law enforcement authorities were baftled at how to respond to people in
wheelchairs and with other visible disabilities, who started holding sit-ins and
protests to spur public officials to action.

Then in 1975, we enacted the Education for All Handicapped Children Act,
which is today the Individuals with Disabilities Education Act. That is huge
in the United States. This has more of the entitlement focus: all children from
ages three to twenty-one are entitled to public and free education if they are
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disabled. I don’t know that Europe has enacted a law as broad as the Individu-
als with Disabilities Education Act of 1975. The name changed when the ADA
(1990) switched to the term persons with disabilities instead of handicapped. It
is federally funded, but states have to promise to offer free public education to
all children who are disabled from ages three to twenty-one. That was in 1975
and a very popular statute passed with a broad bipartisan margin.

The next year that was pivotal is 1988. In 1988, the Fair Housing Act, which
had been enacted in 1968 to prevent housing discrimination against African
Americans who tried to rent or purchase houses in various neighborhoods,
was amended to include disability discrimination. People with disabilities
were having housing difficulties: if you wanted to provide group housing for
people with cognitive impairments or you wanted to put in a group home for
people recovering from alcohol or drug addictions, often neighbors com-
plained, so it was hard to get zoning permission. Because of a Supreme Court
case on that issue, there was a large national debate about it. The disability
community for the very first time, in 1988, worked in coalition with a broader
race-based, civil rights community in the United States. They agreed to have
the Fair Housing Act amended to ban disability discrimination. This was the
first time a disability bill passed not because the disability community was
pushing it, but because it became part of a major civil rights agenda.

MM-B: How do you explain that the race-based community was suddenly sensitive
to these issues? Did they realize all of a sudden that it was a civil rights issue?

RC: Often the African American community itself is very impacted by dis-
abilities. African Americans serve in the armed forces. A lot of veterans are
disabled and in need of the kind of help those statutes provide. A lot of people
think that the veteran community was pivotal to forge a national consensus on
disability discrimination. In the veteran community, there are a lot of African
Americans.

It is hard to say. It is give and take. The disability community also favored
some amendments that helped to improve enforcement of the race-based
aspects of the housing statute.

For the disability community, they thought it was time to get themselves a
statute rather than amend another statute. The disability community wanted a
statute for people with disabilities that was comparable to the Civil Rights Act
of 1964, which was so important for gender and race in the United States.

As a side note, you might want to consider the parallel issue for the gay
rights community in the United States. Some early gay rights activists pushed
for Title VII to be amended to ban sexual orientation discrimination, but the
fear has always been present that opening up Title VII to amendments would
hurt that statute for the racial civil rights community (if narrowing amend-
ments were adopted). So, the gay rights community has generally pushed
for its own statute. That statute began very narrowly, banning only a small
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amount of sexual orientation discrimination matters. Subsequent versions
(which still have not become law) have become much more comprehensive
and are starting to parallel the Civil Rights Act of 1964. So, a big issue in

the civil rights community always is whether we should amend an existing
statute or create an entirely new one. The disability community has used both
approaches.

So in 1988, after the passage of the Fair Housing amendments, a decision
in the disability community was made to seek to develop a broader statute.

Interestingly, at that time, Reagan was president and even if we can’t say
he was particularly interested in such matters, he actually formed a national
commission on disability. He appointed people from the disability community
to be on this national advisory board on disability. The people were not all
Republicans because disability cuts across the Republican-Democratic line:
any person can have a disabled child, a disabled parent. You are not “pro-
tected” from disability because of your class. Some of this is about the perva-
siveness of disability. So one could give Reagan a little bit of credit for starting
discussions at the national level.

This advisory group [the National Council on Disability] drafted the first
version of the ADA in 1988. It was very radical; it broadened the definition
of disability (compared to what was in Section 504). It covered anything
imaginable. It provided for very extensive remedies. This version did not pass
Congress. That is where we started, with a very radical, sweeping bill.

Another related development was because of a presidential candidate.
Michael Dukakis (governor of Massachusetts) was running against George
Bush, Sr. (who had been vice president under Reagan). During the presiden-
tial campaign, it came out that Michael Dukakis had mental health treatment
following several disappointing episodes in his life: his brother had died in a
tragic car accident and he sought medical help, and it came out in the media.
They thought it would kill his campaign because several years earlier Jimmy
Carter’s vice presidential candidate (Eagleton) had sought mental health treat-
ment and had been taken off the ticket. There was a fear that this would kill
the Dukakis campaign.

At a press conference, a journalist asked President Reagan: “What do you
think of the fact that Michael Dukakis sought mental health treatment?” Pres-
ident Reagan said (maybe jokingly), “I would not want to pick on an invalid”
The press relayed this information, and the president got criticized in the press
for that insensitive comment. Later, he said he was just joking.

That put George Bush (his vice-president and the presumptive presidential
candidate) in an odd position. Bush had been moving to the left to win the
presidential election, and he was worried that President Reagan’s record on
civil rights would hurt his presidential campaign. President Reagan had been
very conservative on these issues. So at first Bush said nothing. Then he said
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to the press that there was a disability bill in Congress and as soon as he was
elected president, he would support that bill to become law. I am sure he had
not read the bill pending bill in Congress at that time. It was a very far-reach-
ing bill, but he did make that promise.

When Bush won with a landslide margin and was elected president, he said
to his advisors one way to be reelected is to keep his campaign promises—one
of which was this disability bill. So he met with his cabinet and with Richard
(Dick) Thornburgh, who was his attorney general. Thornburgh had a son
who had been disabled in a car accident in which his first wife was killed.
Bush asked Thornburgh to take the lead in getting the disability bill through
Congress.

This was the most fortuitous thing that could have happened to the dis-
ability community. Thornburgh was a very passionate advocate for disability
and he took that charge very seriously. He obviously sought compromises and
asked for the bill to be narrowed and cut back. But he worked considerably to
get the bill through Congress. He became part of an overwhelming bipartisan
majority.

Interestingly, conservative Republicans worked with Democrats and the
bill became law. President Reagan’s insensitive remark was an important hap-
penstance in this bill becoming law because of the way it forced Bush to make
disability rights a priority.

MM-B: So the disability community’s role was not that important in getting the bill
passed?

RC: No, the role of the disability community was huge. It had become empow-
ered and effective at both a grassroots and national level. It played a crucial
role at every stage of the legislative process. This fortuity meant the disability
community was not facing opposition on the basic principle. The key legisla-
tive lobbyist was Chai Feldblum (who is now an EEOC commissioner but,
at the time, worked for the ACLU [American Civil Liberties Union]), who
worked tirelessly to get the bill through Congress and be acceptable.

In terms of the draft of the bill, as Chai would tell you, the position of the
lobbyists was that, to the extent possible, we would use the language found
in the 1973 Rehabilitation Act to not reopen those fundamental issues. That’s
why sections, such as the definition of disability from the 1973 act, were just
added hook, line, and sinker into the 1990 bill even though Chai and I knew
that there were some limitations with the approach taken in the 1973 act.

Moving forward to the present, I think that it is very interesting once again
that a similar combination of fortuities caused a Republican president and
Republican presidential candidate to support the 2008 amendments. John
McCain was running against Barack Obama, who has a very strong record on
civil rights. McCain, a veteran, supported the 2008 amendments. For the 2008
amendments, it was very much like George Bush, Sr. McCain did endorse the
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bill. The political climate was such that he could not oppose the amendments
introduced under the presidency of the second George Bush. McCain made it
clear during the campaign that, if he became president, he would the sign the
bill if it was passed by Congress. It was actually passed before the presidential
election because Republicans worried that Congress would be even more
liberal after the 2008 election (and that is exactly what happened).

A lot of people wondered, after so many years of the statute being inter-
preted strictly, why did this happen in 20082 I think the position among
Republicans was they did accept the 2008 bill when it started to look like
Barack Obama was going to become the president of the United States and
win a possibly heavy Democratic margin in the House and Senate. So the bill
that would come in 2009 (if it were not passed in 2008) would be even more
proplaintift than the one being proposed in 2008 before the new members of
Congress took office. The Republicans concluded that was the best deal they
could get. Therefore, they should accept those amendments, which were very
broad in terms of the definition of disability.

What I should say is that, despite the 2008 bill, I am not particularly opti-
mistic that we will see meaningful changes in the courts making it possible for
plaintiffs to prevail. I have been doing the research to try to figure out what is
going on in the court decisions. The bill became effective in January 2009.

My current research suggests (but I am just beginning this research—it is
preliminary) that, going back to 2008 and looking at the cases in the entire
U.S. courts in 2008; people are having enormously difficulty finding compe-
tent lawyers to take their cases. None of the legal aid organizations can take
these cases. I don’t think the key problem facing plaintiffs is a narrow defini-
tion of disability. I think the chief problem is a lack of access to competent
legal counsel.

MM-B: Is it harder to introduce a class action claim covering disability litigation?
We don’t have class action in France, and you would think that could foster some
impetus to get cases through the ACLU, for example. I also thought that with
the juries, you could get significant damages. I know that with age discrimina-
tion, that’s what attracts the lawyers. In France, the amount of damages is much
lower. Is there a specific question of procedure here with the ADA?

RC: Very rarely can you do a class action with disability. Usually it is a fact-
intensive, individual discrimination case. I am speaking right now only about
employment and not the other forms of discrimination. Under the law (in
employment), you can get back pay, front pay. People with disabilities are among
the poorest of our country. They have the lowest hourly wages in our country.

There is rarely a plaintiff who makes enough money that the damages
will be very significant. What lawyer will be interested in pursuing that kind
of case on a contingency basis? One-third of low back pay is not enough to
support legal fees.



202 THE MULTIPLE GROUNDS OF DISCRIMINATION

MM-B: Can you get punitive damages?

RC: In disability cases, rarely do you have compensatory or punitive damages.
That is only if you can prove intentional discrimination. If you have a case
about accommodation and you have an employer who acted in good faith
and made a suggestion and the court agrees with the plaintiff, the employer
will not pay compensatory damages. So very rarely do you get compensatory
damages.

For people earning eight to ten dollars an hour, it is not worth it for lawyers
to take their case on a contingency basis. It is true that a lawyer can get money
as the “prevailing party,” but that is only if they actually go to trial and get a
judgment from the judge or jury. If a case settles, it is not possible to go to a
judge and get money for representing the prevailing party. Most cases settle,
and therefore the lawyer is stuck with a contingency award that would usually
be very low. Plaintiffs have a low chance of winning, and lawyers can’t afford
to take these cases where the plaintift is not going to pay the bill. It is just not a
good financial decision for some lawyers to take these kinds of cases.

In the following excerpt, Colker discusses the diverse nature of disabilities and
the integration of people with disabilities into the workplace.

MARIE MERCAT-BRUNS: My next question is deliberately provocative. Do you
think there is a hierarchy in how different subgroups of the disability community
are treated?

RUTH COLKER: When Congress passed the ADA, specific groups helped pass
law and so we have a very good rules for mobility impairment linked to the
construction of building from a mobility impaired perspective, and so on.

The hearing impaired felt left out: they would like telephones to be widely
available to them. The ADA had none of that—accessible for them in case
of emergency calls (with great difficulty) but nothing more than that. Their
needs were not prioritized.

When Congress amended the ADA in 2008, it reached a compromise with
respect to visual impairment. Unlike other impairments, one would consider
whether you are disabled after the use of corrective lenses. So the needs of that
community received less priority than for some other groups. That is inevi-
table with legislation. There are compromises and not everyone’s needs are
equally represented.

MM-B: What does the future hold for us? Now that we have the amendments, I
suppose we are in a waiting period. How will they be interpreted? But as you
said, that is not the main problem. The problem is getting more lawyers to take
cases in this field. So the norms are not the question.

Other professors, commenting on sex discrimination, are saying that the Civil
Rights Act does not really grasp the problem: discrimination can be the result of
the old boys’ network and fewer opportunities to meet the right clients or get that
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promotion; that is, exclusion is the result of social practice rather than a visible
violation of the law, contested in the courts.*" Is that you are saying? That this is
a financial, not a normative issue?

At the end of the day, what can Europeans learn from the application of the
ADA? Where should they go from here, considering that Europe has similar
norms?

Rc: Ihave not said much on voluntary compliance. There are many employ-
ers that go out of their way to hire people with disabilities and accommodate
them. I have worked with a fabulous university coordinator on disability
issues. I think my employer does fabulous things to accommodate people with
disabilities.

MM-B: In France, some collective bargaining agreements try to incite employers to
hire people with disabilities. But there are not many candidates with disabilities
applying to qualified positions, because few of them have degrees or technical
skills. So it is not just about resistance from employers but also the pool of quali-
fied applicants available. Is it the same situation in the States?

RC: We do not really have those efforts. We don't proactively employ people. We
don’t run into that issue.

MM-B: In the empirical data on people with disabilities, what kind of jobs do they
have?

RC: We know their average wage is very low.

MM-B: Do they go to college?

rRC: Idon't have data on that.

MM-B: I suppose education is also a factor, if there is an education-training-
employment continuum.

RC: Ido think the United States might have done a better job integrating people
with disabilities in the workforce because they are getting their high school
diploma. Maybe Europe can learn from that in terms of higher education.

Harvard Dean Martha Minow shares her perspective on how accommodation
can benefit the entire workforce.

MARTHA MINOW: Accommodation for persons with a disability—done under
statute—should be understood as another kind of justifiable accommodation.
If a government employer accommodates someone with a disability, then it
should as a matter of basic fairness accommodate someone with a religious
ground needing a similar accommodation. As a sheer policy matter, disability
accommodation offers a very instructive method for reviewing the essential
elements of a job and permitting accommodations outside those essential
elements. This invites employers to resist assuming the job has always been
performed in this way by someone who look a particular way, wears particular
clothes, and so forth, and may help open up some jobs to people who have
never held them in the past.
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In this way, individuals and the whole society can be enriched by an
inquiry launched by disability law. It can be very instructive to find out the
elements that have been burdensome for people with disabilities and find that
similar burdens have existed for women or for members of racial or religious
minorities. Here is an example where learning from the disability context can
have real benefits for other visible minorities.

MARIE MERCAT-BRUNS: So do you think we can find a common ground of inter-
ests to accommodate for different groups?

MM: Ido think that there is much to learn about unnecessary burdens and
exclusions that have treated “differences” as inherent in people who do not fit
old traditions. Rules can often serve their central purpose while being rede-
signed so that they do not fall so heavily on one group as opposed to another.
For example, computer software developed to accommodate a person who is
visually or hearing impaired can help a lot of other people as well.

From architecture, we learn the concept of universal design of workplaces
that takes into account the variety of the people who are there. It turns out
the adjustable chairs, ramps, and other accommodations help many kinds of
people.

MM-B: In that respect, you have a more structural view of accommodation, but
it is also an individual one. It really depends on the context. Ruth Colker made
an observation about the ADA: she said that disability discrimination is largely
focused on the individual and that that is often the problem.

MM: Iam not sure I totally agree with Ruth Colker on the disability front, and
I would have to know more about the particular statement to be clear about
my response. I do note that both in the employment and school contexts,
statutes are written without listing the categories of diagnosis and instead look
at functions, what an individual can or not do. There is a good reason for this:
the approach resists reducing an individual to a label or category and focus-
ing on the work or educational challenge at hand. And the same can be done
with regard to religion. An individual may be a Sikh or a Christian Scientist,
but a requested workplace can pertain to the individual and the individual
conscience.

The strength here is focusing on the individual; it is an individuals right
being protected. It is not about group rights. It is not about creating new sub-
classes that have their own rights. It may seem paradoxical, but even the right
to be in a group is protected as the right of the individual to affiliate.

This is the way to maximize individual freedom and reduce government
imposition. Compare the individual rights approach to the use of personal
law in places such as India and Israel—which assign individuals to a pack-
age of family laws based on their or their parents’ religion. That personal
law approach has been rejected by the United States, Canada, and England.
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To look at someone and say because your parents are in a given religious
group, then you are governed by the marriage and divorce laws of that group
is to deprive the individual of the ability to choose. The individual may say,
“I don’t want my divorce law governed by Islam even though my parents are
Muslim, because I have chosen to marry someone who is a Hindu or to be
secular” The individual should have that choice.

A big controversy arose in Canada over whether or not religious dispute-
resolution methods should be sanctioned by the government. The controversy
unfortunately exposed a lot of Islamophobia because it arose when Muslim
groups sought government recognition of Islamic arbitration. The govern-
ment had permitted arbitration by Jewish groups. Ultimately, the government
rejected all faith-based arbitration. That result makes some see if allowing
people to create separate dispute-resolution systems means that some indi-
viduals would be pushed into a religious system against their own choice and
lose access to the courts and the rights protections accorded to each indi-
vidual under the law. Otherwise, there is a risk that the group could oppress
individuals, and gender discrimination could ensue that the State itself would
not permit directly.

The Limitations of Disability Discrimination Law

Employment law expert Christine Jolls points out some limitations of disability
discrimination law from a law and economics perspective.

CHRISTINE JOLLS: With respect to economics, a critical contribution is analysis
of the effects of particular antidiscrimination measures on the wages and
employment of affected groups. The theoretical aspiration of any form of
antidiscrimination law is (at least in part) to help the protected group, so it is
obviously crucial to ascertain whether in fact this happens when the law is put
in place. Much of the strongest contemporary research in this area concerns
legal limits on discrimination on the basis of sex and disability.

In the case of disability discrimination law, economic analysis suggests that
the law may depress the employment prospects of individuals with disabilities
because of the financial costs of required disability accommodations coupled
with the difficulty of enforcing legal prohibitions on the refusal to hire indi-
viduals with disabilities.’'¢

At least some empirical economics work supports the prediction about dis-
ability discrimination law. The best-known study in this area, by MIT econo-
mists Daron Acemoglu and Joshua Angrist, compares wage and employment
levels of individuals with and without disabilities before and after the effective
date of the Americans with Disabilities Act of 1990. Acemoglu and Angrist
find that the wages of individuals with disabilities exhibited no change rela-
tive to those of individuals without disabilities, while employment levels fell
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significantly for individuals with disabilities aged twenty-one to thirty-nine,
relative to individuals without disabilities in this same age cohort, and may
also have fallen for individuals with disabilities aged forty and above, though
the picture is more mixed. As Acemoglu and Angrist recognize, other things
relevant to the employment situation of individuals with versus without dis-
abilities may have changed at the same time that the ADA went into effect, and
this makes it difficult to be certain that the changes in the relative employment
situation of individuals with disabilities resulted from the ADA rather than
from these other factors. Acemoglu and Angrist offer several tests to distin-
guish between the effects of the ADA and the effects of other forces. First, they
control for increases in federal disability benefits receipts, since such increases
could obviously cause reductions in disabled employment levels if some
individuals would no longer work with more generous benefit levels. Second,
they examine the change in the relative employment levels of individuals with
disabilities at small firms (many of which are not subject to the ADA) relative
to medium-sized firms that are both subject to the ADA and likely to have
relatively high compliance costs (compared to still larger firms), and they find
that the employment declines are greater at the medium-sized firms.*"

A potentially important effect of the ADA not examined by Acemoglu and
Angrist’s empirical work is the law’s possible encouragement of human capital
investments by individuals with disabilities—a feature of the law that might
lead to negative employment effects for individuals with disabilities, at least
in the near-term, wholly apart from the financial costs of required disabil-
ity accommodations. If the ADAs protection of individuals with disabilities
encourages greater human capital investments, and perhaps also greater par-
ticularity about job matches, among this group, then the relative employment
level of individuals with disabilities might drop after the ADA’s enactment
for this reason. Preliminary evidence provides some support for the human
capital hypothesis, though further research is required before reaching a more
definitive conclusion.’

Continued work by antidiscrimination lawyers, together with scholars
in psychology, economics, and other fields, will, I hope, produce continued
progress in our understanding of the diverse forms of discrimination and of
the law’s response.

Comparative Perspectives

The scholars discuss the definition of disability and its ties to the reasonable
accommodation duty,* forcing a reexamination of a series of assumptions about
American disability discrimination law and helping to evaluate French norms and
better understand disability discrimination.

Colker’s narrative dispels a first assumption about the origins of the Ameri-
cans with Disabilities Act (ADA) and its amendments,*** exposing the role the
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Republicans played in getting the law adopted to fulfill a campaign promise and
also prevent more radical provisions from being passed by Democratic opposition.

The second assumption put to the test is the belief that enforcement of the ADA
was limited by the judges’ narrow interpretation of what constituted a disability.
The broad ADA definition covered several situations with respect to an individ-
ual: “a physical or mental impairment that substantially limits one or more of the
major life activities of such individual; a record of such an impairment; or being
regarded as having such an impairment”* In the initial case law (reversed by the
2008 amendments), judges refused to apply the ADA to several claims alleging
disability discrimination in employment, on the basis that the impairment caus-
ing the adverse employment action did not meet the ADA definition of disability.
As Minow noted, this was the risk taken by the legislator from the start. As she
explained, the ADA definition was innovative in that it focused on functions with-
out listing categories of diagnosis, looking at what people could or could not do
and refraining from reducing them to a label or category. There is a risk, however,
introduced by the 2008 amendments to the ADA. The fact that the act applies to
a wide range of disabilities may generate discrimination among categories of dis-
abilities, with some groups receiving less favorable treatment by employers. Less
care may be given to individuals whose disabilities are not visible, on whom the
impact of work relationships may be more difficult to predict or detect, versus
people with physical disabilities that are more familiar to the public, such as those
requiring the use of a wheelchair, for example.**

In France, the role of the occupational physician influences the manner in
which disabilities are perceived in the workplace,* departing from the idea of bal-
ancing the interests of integrating disabled people with the associated costs for the
business.** As Jolls explains, the significant financial burden of reasonable accom-
modation is perceived differently by companies of varying sizes and, according
to some research, could deter them from hiring people with disabilities. Colker
observes, nevertheless, that many employers voluntarily hire and accommodate
people with disabilities.

The third assumption relates to the 2008 amendments enacted to counter the
restrictive interpretation of who is covered by the ADA. The amendments clarified
and broadened the definition’s three prongs—“a physical or mental impairment
that substantially limits one or more major life activities of such individual;* a
record of such impairment; or being regarded as having such an impairment”*
The supposition is that the precisions brought by the amendments were crucial and
gave the law a new reach; Colker is unconvinced, citing the difficulty for workers
with disabilities to find representation due to the low wages they earn on average.

Before exploring this idea further, let’s look again at the definition of disability
in the United States. Above all, it aims to identify qualified individuals with dis-
abilities.’” The ADA definition of disability did not supply any precise description
of groups of disabilities; the legislator’s intent®** was to give the law a transformative
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function with respect to the protected category, by reframing certain social norms
regarding disabilities.’ The premise was that a disability is constituted not only
“in terms of the internal attributes of the arguably disabled individual” but also “in
terms of the external attributes of the attitudinal environment in which that per-
son must function”>* This can be a person who is limited in his or her life activi-
ties but also a person who is perceived to have a disability or who has a record of
disability. By referring to a “qualified” person with a disability, the law seeks to
redefine how the qualification is perceived. A person is “qualified” not only “in
terms of a person’s ability to perform the functions of a particular job” but “in
terms of her ability to perform the job’s essential functions” Therefore, a person
who cannot function effectively in the “world-as-it-is” is not unqualified unless he
or she would also be unable to function effectively in the “world-as-it-could-be,”
after reasonable accommodations.®

Despite this conception, American courts, in particular the Supreme Court,
interpreted the ADA of 1990 restrictively. The first decisions whittled away the
scope of the definition, excluding impairments that could be corrected (acute
myopia, for example) as well as certain perceived impairments (the third prong
of the ADA definition of disability) by choosing to very narrowly interpret the
meaning of a “substantial limitation” of major life activities and “activities that
are of central importance to most people’s daily lives”* The 2008 amendments
explicitly acknowledged the need to reverse this trend and clarified the meaning
of major life activities, providing a very broad definition that includes both gen-
eral physical and mental activities, such as concentrating and thinking, and more
specific bodily functions, such as reproductive functions.’® The act also revised the
provision on perceived disabilities, excluding transitory impairments lasting less
than six months. Finally, the act specifies that “an impairment that substantially
limits one major life activity need not limit other major life activities” in order to
be considered a disability and may consist of “an impairment that is episodic or in
remission.”3

This adjustment to the ADA is interesting from an international perspective.
In France, a difference in treatment based on a transitory impairment would be
considered as discrimination on the basis of health status (a prohibited ground),
rather than disability. This is a useful ground in light of the rather restrictive defi-
nition of disability in EU law, which does not recognize a sickness as a disability.?
Recent CJEU case law, though, adopted a more functional meaning of disability,
linked to the long-term effects of obesity at work.»

Another interesting aspect for international commentators is the manner in
which the ADA invites the EEOC to specify the meaning of an impairment that
“substantially limits one or more major life activities, which often involves
highly technical and pragmatic considerations based on the type of occupation.
The EEOC was quick to act accordingly and continues to implement the ADA and
its amendments with Chai Feldblum’s assistance.’*® The role given to the EEOC by
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the ADA underscores the importance of having an independent, external body to
assess, unbiased, what the real work limitations of an impairment are and which
limitations are secondary. In France, for example, too many employment decisions
probably continue to be based on rigid definitions—medical definitions developed
from a social protection perspective and vocational definitions emerging from
labor law and assessments from occupational physicians. These are combined with
overly vague evaluations regarding potential reassignments for workers with dis-
abilities, who are dependent on the discretionary power of employers and their
perception of what constitutes a limitation, without concern for distinguishing
essential job functions.®® U.S. case law on what is considered to be an essential
job function,** determining whether an employee is qualified, could probably be
useful for the enforcement of French and European norms,** although the risk of
assigning employees with disabilities to lower-skilled positions to keep them in
employment should be avoided.#

As important as the 2008 amendments may have been, their consequences
must be nuanced.?? As Robert Post explained during our conversation, law is not
“a rule” The development of statutes and case law must be thought of as “as a
dynamic exchange between Congress and a court which has its own views,” and
exchange that is constantly “in motion.” In Post’s words, “You shouldn’t imagine it
as one thing just controlling. Congress has spoken, but whether the court is listen-
ing, whether it is going to resist, I don’t know enough about it to say” We cannot
predict how norms will be interpreted and applied; interacting with each norm is
a set of actions that prevent us from anticipating its consequences. Colker shares
this sentiment and does not believe that the amendments will produce a radical
change. As she observes, in practice, lawyers are not interested in pursuing these
cases, because the low wages generally paid to workers with disabilities mean that
the damages won would not cover the legal fees.

This leads us to a fourth illusion, which is that disability discrimination is anal-
ogous to any other ground of discrimination. Yes, in addition to the concepts of
direct and indirect discrimination (or disparate treatment and disparate impact),
we have the very different framework of reasonable accommodation. But the par-
ticularity of disability discrimination is that proving an intent to discriminate is
not the issue, as Colker points out, unlike with race discrimination, for example.
The focus is on the adjustments that should be made to the work or the workplace.
If the employer acts in good faith and a compromise is found to accommodate the
worker with the disability, then the judge is satisfied. Ford believes that disability
discrimination has a distinct nature. Commonalities can probably be found with
age discrimination. In some respects, disability can be considered to be a rela-
tively functional ground of discrimination, but, as Colker explains, the types of
discrimination and the problems with discrimination encountered by people with
disabilities vary widely because there are many different forms of disability. In
France, various disability rights groups organized to defend the interests of people
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with different types of disability. Chai Feldblum did the same when she helped to
draft the ADA, reusing the language of the Rehabilitation Act. Clearly, the Ameri-
can public does not view disability and racial discrimination in the same light:
their histories are dissimilar, even if at one point, as Ruth Colker revealed, civil
rights advocates had joined the fight for disability rights, due to the large number
of African American veterans with disabilities. As described by Colker, certain ill-
nesses, such as sickle-cell anemia, can especially affect black people, although they
are rare. In the United States, health status is not a ground protected by federal law,
so what is at stake for people with disabilities is their right to health care and other
benefits, in addition to the fight against discrimination.

What can be learned from these American insights on the nature of disability
discrimination? Interest groups lobbying for people with disabilities are relatively
well organized in France, for a country that does not traditionally incorporate
lobbying into its social policies. The Employment Equality Framework Direc-
tive 2000/78 played a fundamental role in prohibiting employment discrimina-
tion against people with disabilities in France. However, as explained previously
on the subject of reasonable accommodations,*** it does not appear that France is
expanding its notion of disability through extensive use of the concept of reason-
able accommodation in employment law. Biases against people with disabilities
in France seem to be inherently nourished by the attitude that a disability is an
illness, a deficiency, a failure to measure up to the standard represented by the
healthy employee, and that weakness must be compensated for.>* Once a person
has been assessed as having this characteristic, then the ADA prohibits discrimi-
nation in employment, but without addressing certain psychosocial reasons for
the differences of treatment. According to certain European scholars,** the Euro-
pean proposal for a new directive on equal treatment moving toward an expan-
sion of the application of Article 19 TFEU (the former Article 13) could embrace
a more context-sensitive, relationship-oriented perspective of people with dis-
abilities, inspired by Article 1 of the United Nations Convention on the Rights of
Persons with Disabilities of December 13, 2006: “Persons with disabilities include
those who have long-term physical, mental, intellectual or sensory impairments
which in interaction with various barriers may hinder their full and effective par-
ticipation in society on an equal basis with others+ The CJEU has recently been
more demanding in its perception of what constitutes reasonable accommodation,
including simple worktime adjustments,**® and condemned Italy for lack of com-
pliance with EU directives.>*

Yet another unique dimension of disability discrimination emerges through
EU case law and the CJEU’s decision in Coleman.*° The court found that discrimi-
nation by association had occurred when an employee was dismissed because of
her caregiving responsibility toward her disabled child: “Directive 2000/78, and,
in particular, Articles 1 and 2(1) and (3) thereof, must be interpreted as meaning
that the prohibition of harassment laid down by those provisions is not limited
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only to people who are themselves disabled. Where it is established that the
unwanted conduct amounting to harassment which is suffered by an employee
who is not himself disabled is related to the disability of his child, whose care is
provided primarily by that employee, such conduct is contrary to the prohibition
of harassment laid down by Article 2(3)”** This decision underscores how the fight
against discrimination can even encompass relationships extending outside of the
workplace, such as that between an employee and a dependent, as though protect-
ing victims of ricochet. The court goes so far as to reiterate that “the Community
Charter of the Fundamental Social Rights of Workers recognizes the importance
of combating every form of discrimination, including the need to take appropri-
ate action for the social and economic integration of elderly and disabled people”

Age Discrimination

Age discrimination was recognized more recently than the other forms of discrimi-
nation,** but is being pushed to the foreground by global demographic trends. The
fight against age discrimination brings into direct confrontation the desire to treat
people differently based on age, a principle on which social protection systems are
based,”® and the need to disregard age as a reliable indicator of a worker’s ability, in
accordance with the principle of nondiscrimination. The normative framework that
has emerged from this issue in the United States and in Europe often crystallizes
through the judicial scrutiny of exceptions to age discrimination.”* Furthermore,
the dual nature of age as an objective as well as a subjective trait, a potential source of
bias, creates some difficulty in identifying victims of discrimination and the causes
for this treatment, which vary depending on the age cohort in question. In some
cases, perceptions of age are responsible for the termination of an employment con-
tract,” while in others a young employee may be disadvantaged by a remuneration
system that favors older employees without any legitimate justification. The key is
often to look at whether the transitional pay schemes, based often on experience, still
perpetuate age discrimination indefinitely.»® In Europe, all age cohorts are protected
by law, unlike in the United States, where the law addresses only people forty years
of age or older.” Finally, like sex, age is a factor on which statistics are collected,
so proving indirect discrimination appears, at least on the surface, to be easier. In
France, however, it has been more difficult to prove exactly which age cohorts are
the most disproportionately impacted by a facially neutral practice.”
Christine Jolls discusses age discrimination and its specific characteristics.

MARIE MERCAT-BRUNS: Have the groups targeted by discrimination changed
over time?

CHRISTINE JOLLS: Well, certainly the groups targeted by antidiscrimination
law have changed; American law now prohibits discrimination on the basis of
traits such as age and disability, which were not covered when the Civil Rights
Act of 1964 was passed.
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Consider age discrimination. Employers’ desire not to employ older indi-
viduals may differ quite a bit in nature from employers’ desire not to employ
individuals of a particular race. As the Supreme Court of the United States
noted in Massachusetts Board of Retirement v. Murgia, “Old age does not
define a ‘discrete and insular’ group . . . in need of ‘extraordinary protection
from the majoritarian political process. Instead, it marks a stage that each of
us will reach if we live out our normal span.” Old age has a temporal and most
critically a universal element (almost universal at least) that is lacking in the
categories covered by Title VII. Old age is unlikely to be targeted by the same
forms of bias and disadvantage that accompany race in America.

Yet for a distinct set of reasons, older workers may be as disadvantaged in
the workplace as members of racial minorities. A striking empirical regular-
ity in age discrimination cases is that older workers often suffer termination
because they commanded far higher wages than younger workers capable of
performing the same job. Higher pay based on age—wholly apart from either
productivity or seniority at a particular firm—seems to be a fairly robust
empirical fact about the American economy, rooted in economic consider-
ations of bonding and incentives. Many employees may earn well below their
value marginal product in their younger years and well above this amount
in their later years. Accordingly, age discrimination law may be necessary to
prevent opportunistic employer firing when older workers’ pay exceeds their
value marginal product. Specifically, disparate impact liability, which the
Supreme Court of the United States has held applicable to age discrimination
claims, imposes some, albeit probably quite weak, limits on the firing of older
workers in such circumstances.**

MM-B: In addition to the labor market factors that discourage employment of
older individuals, are negative views of older workers’ attributes and abilities a
factor?

cj: There may well be conscious forms of bias against older individuals, not-
withstanding the suggestion above that most individuals do not consciously
revile older workers in the way that some white Americans consciously
reviled black Americans a generation ago. But more important are implicit, or
subconscious, forms of bias that have recently been rigorously studied using
new advances in social psychology. Unlike conscious bias, such implicit bias
cannot be captured simply by asking people direct questions about their views
or attitudes.

Chai Feldblum examines how age can be a transformative factor in the work-
place.

CHAI FELDBLUM: Age is universal! I do age in my workplace flexibility stuff.
My main takeaways from Phyllis Moen®® are that we have to change how we
think, structurally, about school, about work, and about retirement.
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Kathleen Christensen®"' from the Sloan Foundation*** devoted $60 million
between 1993 and 2001 on academic research in economics, sociology,
psychology, linguistics, and anthropology. The main point is that it’s not just
about women and kids. The Sloan Foundation created the field of work-family
policy in the United States and expanded it under the influence of its former
president, Ralph Gomery. A number of CEOs participate in the work of the
foundation. They focus on research to make business work well. Policy is
about social structural change; that’s why Sloan came to me. But they’re work-
ing with businesses as well, and voluntary change. There is a need to change
cultural norms; law is only one component.

Comparative Perspectives

Age is part of a “new generation” of discrimination,*® as confirmed by Jolls. The
main difficulty in enforcing this ground stems from the many paradoxes it pro-
duces, especially visible in the case law in Europe, where discrimination is prohib-
ited based on any age, young or old.*

The first paradox relates to the universal nature of the age ground, mentioned
by Feldblum, and its considerable relativity with respect to aging, of which it is an
indicator. The biological aspect creates the illusion that age is an objective fact.
“How old are you?” There is only one possible answer, but it can be interpreted
in many different ways. This is the soil from which age biases grow, whether they
focus on the young or old. Age is assumed to indicate ability or incompetence,**
experience or immaturity, creativity or an inability to learn—all of these ideas can
serve as a basis for discrimination. At the same time, age can be a Bona Fide Occu-
pational Qualification (BFOQ)**® in the United States,* even if this exception is
narrowly interpreted in North America and in Europe.’*® Antidiscrimination law
sometimes serves to distinguish*® the true reason behind a difference of treatment
based on age:7 is it the employee’s physical abilities, or is it his or her cost to the
company as a worker with seniority?”, as Jolls believes? Is it because the employee
is not qualified? Is it a desire to scrimp on training for workers in their late career”
or on their right to a sabbatical?** Similar questions can be asked concerning
discrimination against younger workers, about whom different assumptions are
made regarding a lack of experience, qualifications, loyalty, or work ethic. Judges
may take a contextual approach to uncover the “judicial truth” behind dismissal
decisions or refusals to provide training. The enshrinement of the general prin-
ciple of nondiscrimination based on age in European law** ensures the legitimacy
of scrutinizing such decisions for discrimination, even though age is a pivotal cri-
terion regulating access to social protection.’”s

The second paradox resides in the individual and group aspects of age. Age
is a personal trait that describes an individual but also places that individual in
an age cohort: a generation, as described by Louis Chauvel.”® Discrimination can
affect an entire generation or cohort in the workplace. In these cases, the indirect
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discrimination model proves useful, as revealed by French supreme court deci-
sions.”” However, judges are reluctant to apply indirect discrimination strategies
to age, as revealed by the case law in France”® and even the United States, where
disparate impact discrimination against older workers has only a recent history.”
In Gross v. FBL Financial Services, Inc., the Supreme Court held that the Age Dis-
crimination in Employment Act (ADEA) requires proof that age was the “but-for
cause” of an adverse employment action, such that a defendant is not liable if it
would have taken the same action for other, nondiscriminatory reasons, impos-
ing a higher standard of proof in age discrimination cases.**> Moreover, ADEA
claims can be subjected to compulsory arbitration.”® Indirect discrimination has
been more easily established on the combined grounds of sex and age in France.’®
In the United States, where antidiscrimination law only protects the upper end
of the spectrum—workers aged forty and over*—this conflict is not felt, but in
Europe, how can the interests of different age cohorts be reconciled? Are they not
inherently contradictory? Experience works against both younger and older work-
ers, as shown in the joined CJUE cases Hennigs and Mai in 2011.3* Interestingly,
European judges seem to be more open to the idea that differences in treatment
based on age are unlawful and disproportionate when it is the younger workers
who are being discriminated against,** leading to yet another paradox about age
discrimination.

The third paradox is in the fact that age is an ineffective yet core factor in social
policy, creating a facade beneath which to address the more cumbersome chal-
lenges of effectively combining labor law with employment and retirement poli-
cies.* Where age is an issue, often the deeper matter is one of social protection.’*
Symbolically, albeit anecdotally, the two areas targeted by the opposition during
the French presidential elections in 2012 provided striking examples of attitudes
toward age. They were retirement reform (at age sixty for individuals who began
working at an early age) and access to employment for young people (empha-
sis on education and “generation contracts’*), key subjects of political debate in
Europe.*® The employment of older workers is a recurring theme in the European
Union,*® and Feldblum considers it to be a central concern for United States pub-
lic policy as well.»*

On both sides of the Atlantic, what is striking is the absence of any in-depth
reflection on age discrimination. Age is a public policy tool. In France, it is used
as a ready-made answer to settling unemployment or retirement issues (by pro-
moting the employment of young people, for example), overlooking the need to
uncover the connection between the individual and group aspects of age.* The
social consequences of early retirement and job-sharing are too quickly forgot-
ten.® The use of a ground of discrimination to further political agendas in France
has tinges of the use of race by the Hortefeux immigration law—later declared to
be unconstitutional by the French Constitutional Council—permitting ethnic and
racial data to be collected in France.®* Does such an approach serve to displace the
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real issues raised by age discrimination, namely, how work hardship and profes-
sional education and training affect the rhythms of work and well-being in the
workplace throughout an employee’s life: early, middle, and late career?

Simone de Beauvoir’s writings, although somewhat pessimistic, are as relevant
as ever:

That is the crime of our society. Its “old-age policy” is scandalous. But even more
scandalous still is the treatment that it inflicts upon the majority of men during their
youth and maturity. It prefabricates the maimed and wretched state that is theirs
when they are old. It is the fault of society that the decline of old age begins too early,
that it is rapid, physically painful and, because they enter in upon it with empty
hands, morally atrocious. Some exploited individuals inevitably become “throw-
outs,” “rejects,” once their strength has failed them.

That is why all the remedies that have been put forward to lessen the distress
of the aged are such a mockery: not one of them can possibly repair the systematic
destruction that has been inflicted upon some men throughout their lives. Even if
they are treated and taken care of, their health cannot be given back. Even if decent
houses are built for them, they cannot be provided with the culture, the interests and
the responsibilities that would give their life a meaning. I do not say that it would
be entirely pointless to improve their condition here and now; but doing so would
provide no solution whatsoever to the real problem of old age. What should a society
be, so that in his last years a man might still be a man?

Work has evolved since de Beauvoir’s time, but difficult and stressful working
conditions have only changed outwardly, becoming more subtle in their physi-
cal manifestations over a lifetime of work, intensifying psychosocial risks, for
example, while shrinking the proportion of manual production-line labor. Rules
placing limits on work hardship*° and studies on working conditions prolifer-
ate,”” enabling the connection between work hardship and retirement benefits
more clearly delineated. But the risk of intergenerational conflicts is only par-
tially addressed by agreements on employment for older workers; in France, old
versus young stereotypes on age have only been touched upon.®® We are seeing
the emergence of “age management.”® The enforcement of rules using age as
an essential litmus test of the entitlement to cease work is a legitimate desire.*°
However, the dichotomy created by using age to push people into opposing
groups covers up more structural questions about well-being in the workplace
and changing workplace practices that do not always consider the impact of
active aging*' on intergenerational relationships*? and relationships between
men and women.**

The American approach described by Feldblum feels more structural, since it
looks beyond categories and asks questions about shaping a labor market that is
better adapted to workers with varying needs, about creating a more flexible work-
place, and about changing “how we think, structurally, about school, about work,
and about retirement.”
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Is this focus on employment relationships instead of status feasible in Europe?
Can it coexist with the age-oriented categories used in social protection policies?
It may be more difficult to achieve, but the indirect discrimination model can
be used to reveal, alongside the legitimate age-based distinctions, the potential
inconsistencies generated by employment practices based on seniority or experi-
ence without any other selection criterion.

VII. RELIGIOUS DISCRIMINATION

In this transatlantic comparison, the fight against religious discrimination in the
United States can be comprehended only through the lens of the country’s reli-
gious history.*** Without denying the cultural importance of religion in American
society, its secular underpinnings*s are often overlooked, as the scholars inter-
viewed will point out.*¢ Today, religious pluralism continues to define the United
States, creating challenges in educational and professional environments, in which
there is a legal obligation*” to provide reasonable accommodation.*® In con-
trast, in France, the reasonable accommodation principle is simply an option that
certain collective agreements or employer associations choose to implement to
promote religious diversity.*® At the European level, the issue of religious accom-
modations in the workplace is more complex. Although the Employment Equality
Directive 2000/78/EC prohibits religious discrimination, it does not require rea-
sonable accommodation, despite the fact that the national law of some EU coun-
tries provides for such measures.*® In both France and Europe, debate on religion
and, more specifically, religious discrimination, is raising questions about equal
access to certain freedoms, shedding light on the state’s approach to these issues in
the public and private spheres.*"

Martha Minow shares her views on religious freedom for all, secularism, and
balancing the interests of different religious communities. In the following conver-
sation, she begins by examining how religious freedom is protected differently in
the United States and Europe and the origins of these differences.

MARTHA MINOW: Itis interesting that the First Amendment in the Bill of
Rights deals with religious freedom and the protection against the establish-
ment of religion. By having both of those dimensions, there is a fascinating
commitment to a private-public divide that is committed to encouraging
the flourishing of religion in the private sphere but also a separation of the
government from religion that is continuous to the present. This line of
separation borders what is public and what is private. But the location of the
line is up for grabs more than it has ever been before, including such factors as
government outsourcing, activities like the provision of social services, even
the operation of jails. And so when there is a contract with a private provider
and a private provider is a religious provider, have we now crossed the border
into establishment of religion? That’s a hot issue.
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On the other hand, there is a long-standing tradition in the United States
ensuring freedom of religious expression for all, including public figures and
including ceremonial government actions, like prayers at the opening of a
session of Congress. As we are becoming a more diverse society, such events
cannot proceed on the assumption that everyone is Protestant; so prayers
opening Congress now rotate Jewish, Muslim, Hindu, Catholic, and other
religious texts.

To Europeans, this practice may look like a violation of the commitment
to keep religion outside of public life. Yet in the American context, it would
be viewed as incursion on religious freedom not to preserve the space for cer-
emonial prayer. Americans want public spaces and public officials to exhibit
religious freedom as long as the message embraces diversity and individual
freedom to participate and not to do so.

Yet the privatization of government activities—through outsourcing
and other methods—has opened up new questions about when and where
either religious freedom or preference for one religion can be exhibited and
expressed. When the government contracts out its social services to a religious
organization, can that organization require prayer? Fire employees who do not
abide by a particular set of religious views? The constant commitments are to
preserve the individual freedom of religion and making sure that the govern-
ment is not endorsing or suppressing one religion, and it’s not always easy to
ensure both of those commitments.

MARIE MERCAT-BRUNS: What about certain professions where promoting
religious freedom might be a more sensitive issue, such as in social work or fields
where professionals work with the young and might serve as role models?*

MM: Schools and social services have been sensitive areas in assessing govern-
ment treatment of religion in the United States. For better or for worse, our
legal system has relied on a public-private divide. So, for example, Kentucky
Baptist Services, which is the largest single provider of social services in
Kentucky, works under a contract with the State. And an employee who was a
lesbian working for that organization was fired because her sexual orientation
became known to the public. She objected that this firing violated her freedom
and her rights; a reviewing court said: no, it is a private religious organization
and it can choose a bona fide occupational requirement is comporting with
religious tenets even when the organization provides services under a contract
with the state.

Funding private religious schools is a subject attracting huge controversy
and much litigation in the United States. After decades of court decisions
rejecting many efforts to permit public funding to support aspects of reli-
gious education, in 2003 the United States Supreme Court reversed several
precedents and permitted the City of Cleveland to offer vouchers, allowing
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low-income parents to select a private religious school rather than send their
child to a public school. Importantly, the court emphasized that the City of
Cleveland schools were terribly inadequate and also it was parents, not public
officials, who would make the choice—and the choice included a variety of
options as well as religious schools because there were choices beside the
religious schools.

Now a lot of people looked at that decision, named Zelman v. Simmons-
Harris,*"* and said, “This is the end of the barrier between religion and gov-
ernment or religion and schools.” Actually, matters have not developed that
way. In fact, as a political matter, despite the constitutional green light, the
voucher movement by all accounts is pretty much dead. Americans as a whole
do not want to vote for public monies to support religious schools—and espe-
cially suburban parents do want to alter support for the public schools.

In an interesting sequel, the idea of school choice has exploded as a
technique of innovation within the public schools. Whether styled as magnet
schools drawing students district-wide, or neighborhood schools with special-
ized features, or charter schools—in which entrepreneurial groups of teach-
ers, parents, and community members create new public schools with special
themes—states across the country have witnessed the development of special
science and technology schools, schools using computer game technology as
a pedagogy while teaching students to design their own programs. There are
schools that address needs of students with learning disabilities or autism, and
Arabic language, Chinese, and Hebrew language schools. There are concerns
that some of these schools are really religious schools, and they are monitored
closely; there are concerns that some of these schools produce new kinds of
segregation, and that’s an ongoing inquiry.

On the other hand, no one doubts it would be helpful to have a departure
from the American insularity especially with regard to language and culture.
We are coming to realize how good it would be for the next generation to
have more people who speak multiple languages. In New York City, the public
Arabic-language school enrolled over half the students that come from homes
where they do not speak Arabic. That is a real contrast with the two public
Arabic-language schools in Minneapolis where 98 percent of the students are
Somali immigrants who speak Arabic at home; there, the Arabic-language
charter school can offer a bridge for immigrants to English and academic
excellence. I cannot say that these developments are free of controversy. In
Florida, a Hebrew-language charter school was created and it was run by a
rabbi. There was an uproar. The rabbi was moved out, and the textbooks were
changed so as to eliminate any reference to religion. When the public Arabic-
language school opened in New York City, protestors held banners saying,
“Stop the Madrassa,”*** and the initial principal lost her job for failing to
condemn the use of the phrase “intifada NYC”
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MM-B: Has there been an increase in cases of anti-Arab discrimination since 9/112
Are people wary of this type of educational initiative because they fear they are
training future jihad terrorists? Is this a real issue?

MM: The issue does arise, but not the way it does in Europe. The use of
American schools as a melting pot or salad bowl is such a long-standing tradi-
tion. Most immigrant students attend public schools; only a tiny proportion of
Muslim immigrants attend private Islamic schools (although there are many
new private Islamic schools.) Most of the immigrants go to the public schools;
most want to be integrated; and most of them are integrated in school and in
society. You take an area like Detroit, Michigan which has a high concentra-
tion of Muslim immigrants. They are doing better economically on average
than people who are born in the United States and their education levels are
as good; they are engaged in business, politics, and identified with America as
a place of opportunity; they participate in collaborations with Christians and
Jews in projects promoting tolerance and community service.

The narrative of America as a land of immigrants offers a context for
Muslim immigrants to feel American. I don’t want to say there are no prob-
lems. Right after 9/11, there were incidents of discrimination and experiences
of name-calling that prompted vigilant responses by government and advo-
cacy groups. Most of the reactions are, in the American tradition, of pluralism
and tolerance: in mainstream public institutions, how can they be inclusive
and not appear to endorse any religion or preferring any group over others?
How do we make sure there is a prayer room available in the public schools?
How do we make sure that the dress code is revised to make room for head
coverings that are religiously mandated? How can students learn about their
differences as resources and features of the great American tapestry?

A fascinating story emerged in Maine. Maine is a state that until recently
has not had much diversity of any sort except for French Canadians. Yet over
the past few years, a big influx of Muslim immigrants have moved to Maine,
especially to several towns like, for example, Lewiston, where groups like
Catholic charities have played a large role in helping relocate refugees. Unfor-
tunately, there have been some incidents of conflict in public schools, but the
officials and the community have tried to work out the conflicts. One conflict
involved the school dress code, which had banned all head coverings. Given
the desires of many Muslim families to ensure that their girls could cover their
hair, one school revised its code to allow head coverings but continued to ban
the use of certain fabric—bandana material —associated with certain gangs.
One of the young Muslim girls wore to school one day a head covering made
out of bandana material and was really testing the line. I think that what this
episode showed was two things: one, this student actually had a lot of solidar-
ity with her non-Muslim classmates and her behavior shows a level of social
integration; and, two, American adolescents are American adolescents: they
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like to push the limits set by adults and test the line, and this refugee in this
sense fit right in!

MM-B: Would you like to add anything?

MM: Some years ago many intellectuals predicted we were watching the end
of religion and the triumph of the secular age. Recent trends just go to show
how wrong predictions can be. We are living in a period in which religion is
not only strong and vibrant in many communities, but we have also seen that
in many instances, there are also more extreme, more fundamentalist ver-
sions of religious traditions. I think that many people rightly wonder what
has happened to Enlightenment values, the values of tolerance, secularism,
individual freedom, resistance to authority. What may have shaken up the
apparent triumph of the Enlightenment is economic insecurity; also in some
parts of the world, political insecurity produces desires for order and security
that authoritarian religious leadership may offer. In communities with eco-
nomic opportunity and political security, we do not see such a rise of religious
authoritarianism even when there are revivals of religious practice. So I think
it is very important to put these issues in a larger context.

MM-B: In North Africa, for example, religious groups help out in the poor
neighborhoods.

MM: Religious groups also help the poor in the Middle East. Yes. How could
impoverished people not be affected by the offer of material help?

MM-B: One last question we haven’t touched on is the Jewish religion. This is
an issue of particular importance in France because its immigration history is
linked to Arab countries, while the traumatic experience of the politics of the
Vichy regime casts a shadow over France’s past and its relationship to Jews.
Jewish people often consider themselves as French foremost and not systemati-
cally as members of a religious community, but they recognize the suffering of
the Jewish population in the past. I don’t think the situation is the same in the
United States.

MM: I don't know enough to comment on the situation in France. [ am a Jew-
ish person myself so anti-Semitism is a concern to me personally. But in the
United States, Jews are well integrated. We are past the days of overt exclu-
sions, and Jews have access to every profession and line of work. I hope that
knowledge of past success in struggles for equality and inclusion can produce
support among prior generations of immigrants with new immigrant groups
of different religious and nationalities.

MM-B: Has Obama’s arrival also helped?

MM: President Barack Obama had a remarkable personal experience with mul-
ticulturalism and pluralism. I wonder how much living in Hawaii, where there
is a multicultural society with enormous religious, racial, and cultural diver-
sity, affected his worldview. Living in Indonesia and having a mother who was
very committed to multicultural values influenced him, as he has described.
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His family is multiracial: his grandparents being white, his half-sister being
South Asian. His own family illustrates the diversity of the human experience.
His speeches show commitment to celebrating the humanity in all people and
recognizing that we are all part of the same family. His leadership offers much
to this country going forward, and I hope, for the world community as well, in
terms of this understanding of the human experience.

MM-B: To find out whether religious integration has been successful (in employ-
ment or education), can the census be used to gather statistics on religion?

MM: Not in the United States. The census does ask about ethnicity and race but
not about religion. A public law prevents questions about religious affiliation
or ancestry.

MM-B: Has this been a problem in terms of proving religious discrimination?

MM: The individual focus of American law provides the basis for proof of
discrimination claims. An individual claiming employment discrimination
on the basis of religious would say, “My belief is I cannot work on a Saturday
because I cannot take transportation,” or “I cannot engage in the manufacture
of munitions due to a religious belief” It doesn’t matter if there is a church or
a religious group that agrees or disagrees with that view. The government does
not turn to an organized authority or group of experts to validate a view as a
religious view it is about the individual’s sincere belief. It has to be a sincere
belief; it cannot be something that is manufactured for the moment.

MM-B: It a subjective view?

MM: It is a sincere religious belief. It is the individual, not the group, that is
protected under the law.

In the next conversation, Minow turns her focus to reasonable accommodation
for religion.

MM-B: You were talking about religious beliefs and practices, and you have men-
tioned public schools. In the workplace, is pluralism promoted in the same way?
Do you have proactive measures to respect Ramadan in company cafeterias or
any other diversity initiatives outside of antidiscrimination? I know there is a
legal obligation to accommodate religion in the workplace. To what extent to
companies comply voluntarily?

MM: Proactive measures take the form of human relations training about what
to say and what not to say, about when to shake hands and when not to shake
hands. Compliance officers and diversity programs in large private companies
train employees to understand how to work in a diverse workforce.

MM-B: This is an issue in France. We now have collective bargaining agreements
on diversity containing diversity measures that people don’t really know how to
apply, while reconciling all the religious beliefs in a meaningful way. That is what
you were saying. There are many religions, and the work needs to accommodate
them all. I was wondering how this is done in the United States. I know you
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don’t have a lot of collective bargaining agreements, but I have seen many cases
in which unions addressed this issue.

MM: Itis true that a shrinking percentage of the American workforce is union-
ized except in the service sector and government workers. So collective
bargaining and the union contracts do not provide the organizing framework
for most employers in the United States. We have a federal statute, Title VII
of the Civil Rights Act; we also have state and local human rights statutes and
ordinances that in some instances are more ambitious in some communities
than the federal statute.

The developments at the constitutional level apply only to government
employers. When it comes to religious freedom, our courts have changed
the reasonable accommodation standard so now the government employer
just has to be neutral; there may be no constitutional defect when a general,
neutral rule with a legitimate purpose has the incidental effect of burdening
an employee’s exercise of religion.

MM-B: Where does that come from? Is that a case?

MM: Yes, in 1990, the Supreme Court decided a case called Employment Division
v. Smith, which dealt with refusal of unemployment benefits. The facts of the
case involved several Native Americans who were fired from their jobs at drug
rehabilitation clinic after they engaged in a ritual practice of smoking a sub-
stance, and then they sought unemployment benefits. They were denied the
unemployment benefits. They saw this as a failure of religious accommoda-
tion, but they lost. The Supreme Court said they were being treated the same
under a justifiable neutral rule applied to anyone; the rule says that if you are
a drug counselor, you cannot use a prohibited substance, and you don't get an
exemption from that simply because you have a religious claim. The crucial
element there was that the justifiable rule was across the board. It was neutral.
It did not single out the Native Americans. It would apply to anybody.

MM-B: Was it like a BFOQ"® because they were drug counselors?

MM: The question did not come in that form, because they were asking for
unemployment benefits. It is true that if it was bona fide occupational quali-
fication, an employee would have to show that he or she was drug free as a
qualification for the job of drug counselor, but that was not the question here.

That case has had huge impact in all kinds of government agencies where
the issues of accommodating people arise with uniforms, dress codes, and
work schedules that may conflict with individuals’ free exercise of religion.

Congress enacted a law called the Religious Freedom Restoration Act,*'¢
directing that government shall not substantially burden a person’s exercise
of religion even if the burden results from a rule of general applicability
exception if two conditions are met—first, the burden must be necessary to
further a compelling government interest, and second, the rule must be the
method that is least restrictive of individual freedom in which to advance that
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government interest. But the Supreme Court rejected this statute in part—
insofar as it applied to the states—as exceeding the power of Congress; hence,
the statute restricts the federal government to protect religious liberty.

The Supreme Court also rejected a religious liberty claim by a member of
the armed forces who wanted to wear a yarmulke—a kippah, or skullcap—
despite the military regulation banning the head covering. The court deferred
to the military regulation; Congress responded by allowing accommoda-
tions for neat and conservative religious clothing. Recently however, the U.S.
Supreme Court construed the Religious Freedom Restoration Act to apply to
protect religious beliefs of owners of a certain kind of closely held corporation
and hence to require as a statutory matter some kind of accommodation for
an employer whose religious beliefs pose an obstacle to providing employees
with insurance coverage for certain kinds of contraception.*'” Stay tuned; this
will be an area of ongoing debate, litigation, and decisions.

MM-B: Can this trend be explained by the current conservative slant of the courts?

MM: We have seen a turn away from judicial protection for individualized
minority accommodations, perhaps because of the cost to the government of
carving out exemptions.

In addition, there is theory, gaining academic as well as judicial approval,
that religious claims should have no greater claim than those of other individ-
uals, and if you have to accommodate one, you should accommodate another.
Let me give you an example: a police department rule may say that officers
should have no facial hair. If the department accommodates an individual
who claims religious reasons for having a beard, shouldn’t it also accommo-
date an African American man who has a health condition that makes it very
painful to shave? If the department can make the exemption for the religious
group, then it should be able to make the exemption on the health grounds
as a matter of basic fairness. It is more controversial to treat this as a con-
stitutional requirement; indeed, the department might refuse—equally—to
accommodate both individuals.

Julie Suk shares a comparative perspective on religious discrimination.

MARIE MERCAT-BRUNS: Could you talk about how religious discrimination
occurs in France compared to religious accommodation in the United States?
Could it be said that religious and race discrimination are sometimes confused?

JULIE sUK: Discrimination against the Maghrebin population in France is very
complicated and very different from discrimination against African Ameri-
cans in the United States. Much of the discrimination against Maghrebins is
rooted in Islamophobia, especially since Maghrebins are arguably less visible
(in terms of different skin color) than African Americans in the United States.

But discrimination against Maghrebins is not really religious discrimina-
tion as such. Very often the Maghrebins who are discriminated against are not
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even religious, and they are not always making accommodation demands. The
discrimination is often based on perceived rather than actual religious differ-
ence. That’s where it starts to look more like race discrimination.

MM-B: What do you think of the burqa debate in France?

js: Ifind it astounding that one would contemplate banning the burqa in all
public places. That said, I do think the issue is an entirely separate matter from
the ban on headscarves in the schools, a policy that I think has reasonable
justifications in light of the republican purposes of public schools.

Comparative Perspectives

The distinctive place occupied by religion in France, or Europe, and the United
States is so specific to each region, and so dependent on the setting in which reli-
gion is practiced, that comparing the protection of religious discrimination in these
countries at first appears to be a complex task. However, the template of employ-
ment discrimination provides a novel mechanism for articulating a few thoughts
about the particular nature of this form of discrimination. A brief review of the legal
background and framework is therefore of interest to illustrate how, as Minow has
pointed out, governments have promoted the principle of religious neutrality even
outside of the context of discrimination. Next, an attempt will be made to define
the contours of religion, on which discrimination is implicitly based.#* Widely
divergent strategies to prohibit religious discrimination, mentioned by the schol-
ars interviewed, are implemented in France and the United States.*® These obser-
vations conclude with a more general questioning, from a comparative point of
view, of the particular nature of this form of discrimination, based on the insights
supplied by American academics: how can employers deal concretely with the ten-
sions surrounding disparities in treatment based on religious practices?

Equal Treatment of Religions and the Role of the State

An examination of the legal norms governing the practice of religion in France
and the United States sheds light on the interaction between religion and the state,
helping to position the victim in the “private” or the “public” sphere when assess-
ing discrimination.

Unlike the discourse often heard,*° both France and the United States promoted
the idea of a certain secularism and a separation between church and state, guar-
anteeing freedom of worship. To some extent, their starting point was the same:
the United States, through the Establishment Clause of the First Amendment,**
and France, through the constitutional principle of secularism,** promoted a reli-
gious neutrality of the state. This translated into a promotion of all religions in an
equal manner*s and, above all, a lack of any hostility toward religion.** America’s
history with religious persecution and the heavy influence of religion on France’s
past help to explain this historical progression and the stance taken by govern-
ments in search of legitimacy.*
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From this shared foundation,* the implementation of statutes prohibiting reli-
gious discrimination followed a diverging path, reflecting each country’s culture
and history and later legislative changes. In a recent series of decisions in France,
the Conseil d’Etat confirmed the idea that the state must support the practice of all
religions equally,*” and the U.S. Supreme Court, as Minow indicates, has at times
interpreted the Establishment Clause narrowly. However, in the United States, the
initial position taken in the Constitution reflects the nation’s attitude of tolerance
toward the religious diversity of its citizens. This is the source of the difficulty,
because isn’t the uniform application of this principle of religious neutrality the
key to equality?+® This premise is the reason why the French law banning face
coverings in public,*® the government guidelines implementing the law,%° and
the related French Constitutional Council decision®' all use equality rather than
secularism as their argument to justify this legislation and its constitutionality:*
the circular, which echoes the language used in the law and by the Council, states
that “face coverings are a violation of the minimum requirements of life in society.
They place the people who wear them in a position of exclusion and inferiority
that is incompatible with the principles of liberty, equality, and human dignity
supported by the French Republic”

The main quandary in the battle against discrimination is to determine whether
this normative framework enables the government, as the producer of norms and
interpreter of the law, to maintain the same neutrality with respect to every reli-
gious denomination.** The stance openly adopted in the circular on face cover-
ings supports equality for women and fights exclusion: is there not a paradox in,
on the one hand, banning a sartorial item worn mainly by a religious minority, as
well as preventing women from covering their faces when in public, while, on the
other hand, using this ban in an attempt to liberate women who wear a full body-
and-face covering, whether or not they do so voluntarily? Despite, or due to, its
strong symbolic value, this law** has sparked a reaction in the United States, as
echoed by Suk. The sphere in which the religious discrimination is assessed must
also be taken into consideration: is it public or private? The boundaries between
the two can be difficult to distinguish. The ECtHR has found that the principle of
secularism does not always justify the infringement of religious freedom resulting
from a ban on wearing religious garments in public.* In countries with reasonable
accommodation, companies must allow wearing a cross if it allows other visible
religious symbols like the hijab and turban.®¢

Is this issue of enforcement simply a question of frame of analysis? In France,
the law tends to consider the individual, depending on the context in which the
person desires to practice his or her religion. In the United States, as Minow
explains, religious communities are clearly recognized, but individuals make their
own choices. In this manner, the law in the United States differs from other coun-
tries. In Israel or India, for example, Minow has reservations about the application
of a family law to individuals, determined by group choices, based on the religion
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to which the family is affiliated and not on the individual.#*” Here we again encoun-
ter the issue of the visibility of groups in the United States, which has already been
discussed with regard to racial discrimination. Unlike with race, however, in this
case, identified and identifiable religious communities do exist in France.®® This
leads us to the slippery task of tracing the contours of religion as a prohibited
ground of discrimination, undefined in the law of either country.

Comparing the Contours of Religion as a Prohibited Ground

First, a rapid detour from antidiscrimination norms*® is required: at the European
level, the ECtHR and CJEU interpret a variety of legislation that also protects the
freedom of worship, through the freedom of religion.* This freedom is a part of
the freedom of conscience principle enshrined in the European Convention on
Human Rights** and is addressed separately in the EU Charter of Fundamental
Rights,** which has become legally binding since the Treaty of Lisbon. But the lan-
guage in European law is silent regarding a precise definition of religion, outside
of distinctions between individual and group worship. A few clues can be gleaned
from European case law, in the courts’ appreciation of the scope of religion. The
first is that, although the intent is not to limit religion to the major faiths, the
alleged religion must be “identifiable”+# This is an important point of departure
from the more subjective American view of religion, limited only to beliefs that
are “meaningful” and “sincere”++ In France, efforts to formulate what constitutes a
sect reflects an attempt to objectively define the concept of religion.* Meanwhile,
the ECtHR sometimes shows a certain indulgence for well-established religions,
such as in the Lautsi v. Italy decision of March 18, 2011, which did not see any
violation of Article 14 of the European Convention on Human Rights, prohibiting
discrimination, in the mandatory display of a religious symbol—a crucifix—in
public schools.#¢

Most often, the challenge is not the definition of a religion or a religious belief
but to understand how state interference can limit the exercise of this freedom
of religion*" or other freedoms such as the freedom of expression.** In fact, the
case law reveals a need to distinguish between different manifestations of religion:
the first involves beliefs, religious or otherwise, that are felt “in the depths of one’s
conscience”™# and seem tied to a persons identity. The European Convention
on Human Rights fully protects this intimate aspect of religion: “the freedom to
believe as you wish, to adhere to the religion of one’s choice, embodied in an orga-
nized religious group, and to manifest this choice and this belief in speech and/
or action”#° “A belief is different from a personal motivation (however strong)
inasmuch as it must be possible to construe it as the expression of a coherent view
of basic issues,” that is, the freedoms guaranteed by Article 9 of the Convention.
“Beliefs are protected against any form of discrimination”** A religious belief is
individual®* even if it can be practiced as a group. Another related issue is the
need to prove adherence to a religion to justify an absence from work, which may
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in turn generate discrimination.** Lastly, freedom of conscience also includes the
freedom to not have a religion,** as in the United States.*>

The external aspects of the freedom of religion are more problematic, resulting
in a more relative freedom. Religious manifestations may be subject to limitations,
“to reconcile the interests of the various groups and ensure everyone’s beliefs are
respected”#* Accordingly, efforts have been made in each country to balance dif-
ferent interests in protecting the freedom of religion in the workplace, in accor-
dance with laws prohibiting discrimination based on religion. Confronted with the
seemingly broader, more subjective U.S. interpretation of religion, some French
judges have concluded that religion incorporates two elements: an objective ele-
ment, the existence of a community, however small, and a subjective element, a
shared faith.*” In U.S. law, religion and religious are not defined, but courts gener-
ally employ the definition used to justify exemptions from military service: “a sin-
cere and meaningful belief occupying in the life of its possessor a place parallel to
that filled by the God for those admittedly qualified for the exemption”+* Because
“moral and ethical beliefs can function as a religion” in one’ life,** the EEOC adds
that religious practices “include moral or ethical beliefs as to what is right and
wrong which are sincerely held with the strength of traditional religious views+¢°
Accordingly, a practice resulting from an employee’s anti-abortion sentiment, tied
to her religion, came within the scope of this protection.** However, in order to be
recognized as religious, these beliefs must not be so bizarre as to implicitly disrupt
the workplace*® nor may they convey racist or anti-Semitic ideas.**

It therefore appears that the concepts of religion and religious belief have a
broader, less institutional meaning in the United States, where religion is more
closely associated with the individual practice of religious beliefs. A more func-
tional notion of religion and religious beliefs dominates, stemming from the legal
obligation to provide reasonable accommodations. What strategies are used to
fight employment discrimination based on religion in the United States, in France,
and in Europe, and what are the unique challenges of this form of discrimination?

Differences Between French and American Implementation Standards
for Laws Against Religious Discrimination

The enforcement of the prohibition of religious discrimination, in the field of
employment in particular, is where the greatest differences between French and
American law are found, revealing the complex nature of fighting discrimination
based on a choice of belief and, sometimes, behavior. In France, the legal framework
protecting against religious discrimination is the same as that for discrimination on
any other ground, except where businesses of a religious nature are concerned, for
which a derogation from ordinary law is applied. Employers may provide objective,
nondiscriminatory reasons to justify disparities in treatment of employees, show-
ing that the differences do not depend on an employee’s religious beliefs:** con-
sequently, they mobilize an arsenal of defenses based on the definition of the job
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contained in the work contract, whose performance is required by the employer:
objective impact on the company’s business if the latter is of a religious nature** (or
if the employee is proselytizing),*¢ special requirements for employees in contact
with customers,*” or the company’s image,** depending on the employee’s position.

In France, however, an additional difficulty arises due to the potential application
of two other legal norms to evaluate situations of differential treatment involving
religion. Despite the fact that the shifting of the burden of proof in antidiscrimina-
tion law offers a promising strategy, case law on potential religious discrimination
claims mostly challenge restrictions of individual freedoms in the workplace. But
the standard of judicial scrutiny applied to infringements of religious freedom is
different from that applied to alleged acts of religious discrimination.

As clearly explained in the deliberations of the HALDE regarding the applica-
tion of Article 1121-1, pertaining to freedoms, and Article L1132-1, on nondiscrimi-
nation, of the French Labor Code, the provision on individual freedoms is more
frequently used at this stage to justify the employer’s objective and proportionate
restrictions to religious freedom, as opposed to the nondiscrimination provision,
which addresses only the use of religion as a criteria in making decisions relating
to an individual’s job.**® The initial intent of Article L1121-1 of the French Labor
Code was to protect the freedoms of employees in the workplace by scrutiniz-
ing the restrictions imposed by employers. The HALDE deliberations state that “a
restriction may be neither general nor absolute. The situation must be concretely
assessed, and the terms of the restriction must be open to negotiation by the par-
ties involved, on a case-by-case basis.#’° The employer has the responsibility of
providing justification, with regard to the concrete tasks to be performed by each
employee, demonstrating that its decision is proportionate and necessary and
founded on objective elements unrelated to any form of discrimination”+"

For example, in the Baby Loup case regarding the dismissal of a day care
center employee who wore an Islamic veil at work, the decision confirmed later
by the Cour de Cassation ‘en banc,#* the labor relations court (Conseil des
prud’hommes)** and the first Court of Appeal** focused primarily on whether
there was an objective justification”> of the employee’s termination. However,
the courts did not allow for any detailed investigation, on an individual level, of
whether the wearing of an Islamic headscarf hindered the employee in any practi-
cal way from performing her child care job (by impeding interaction with adults
and children, causing a reaction of fear in children, hampering movement), aside
from considering the principle of religious neutrality upheld by the nonprofit day
care center, in a position where the employee works with children. The question of
an inference of religious discrimination was raised only by the Cour de Cassation
in its first decision addressing the issue of the case, which was later reversed.+*

One of the arguments raised before the Court of Appeal was the need for
employees to promote neutrality—a requirement included in the internal rules—
in this sensitive environment, namely, where employees are continually in con-
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tact with very young children. Considering that the majority of the parents of the
children attending this day care center may have been Muslims, given the general
characteristics of the population in that area, the same argument could have been
used to support the opposite stance, namely, that allowing the employee to wear
the headscarf would contribute to a more welcoming environment. The “objective”
justification of the incompatibility between the wearing of the head covering and
the job therefore centered on the center’s public service mission as a child care
provider, rather than the employee’s specific job requirements or the local environ-
ment of the day care center. The latest Supreme Court decision in 2014 reiterated
this same argument of neutrality, which justified a specific restriction of the prac-
tice of religion in certain activities like day care.#” A bill to extend the principle
of neutrality to private institutions in charge of minors (day care, youth centers,
summer camps, etc.) was put on hold after the National Commission on Human
Rights considered that this initiative would create social strife.#*

Private businesses providing public services may do well to incorporate a reli-
gious neutrality requirement into their internal regulations: although not yet a
legal obligation, proposed laws also supported an expansion of this obligation.+®
In its assessment of the limitation of freedoms in the Baby Loup case, the Conseil
des Prud’hommes applied this type of “soft’ norm—the principle of secularism
articulated in the day care center’s staff rules—to justify the nondiscriminatory
character of the ban on the Islamic head covering.*° At first sight, this is a surpris-
ing decision, since the principle of religious neutrality does not generally apply to
the private sector,**" despite the desire of some to see this happen.*> Upon further
reflection, however, it is logical for the defense against an employee claiming a
freedom (a religious freedom consisting of the right to wear a religious symbol)
to be positioned on a constitutional level, claiming the principle of secularism
(Article 1 of the French Constitution of 1958 states that France shall be a “secular”
republic).

A traditional, functional judicial assessment of objective elements justifying a
difference in treatment in employment, carried out on a case-by-case basis, free of
any ideological consideration, was simply not performed. The indirect discrimina-
tion model was not considered at all. This strategy would nevertheless have been
helpful in identifying seemingly neutral working conditions—working hours on
Saturdays, dress codes banning head coverings, and grooming rules prohibiting
beards—that disadvantage people who practice religions other than the so-called
majority religions, as illustrated in American case law,** and shatter the pretense
of “religious neutrality” in the workplace.

This tendency, even in the private sphere, to scrutinize the exercise of reli-
gious freedoms and the application of the principle of secularism, rather than
apply antidiscrimination norms, is so prevalent in the French legal system that
some are considering establishing such scrutiny as a legislative norm either in
certain businesses or in all private sectors.** Without formulating any judgment
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about this potential development, this shift in case law, and now legislation,
reveals a certain reluctance to broach the subject of religious discrimination.
This disruptive, subversive form of discrimination has both an individual and
a group dimension: it is not tied to a specific trait but reflects the individual’s
desire for autonomy and recognition of his or her identity. It also raises more
important concerns about the need to maintain public order and the relations
between the state and religious groups. Protecting the religious freedoms of
employees seems to threaten, in the minds of those with a nostalgic attachment
to certain traditions, the very foundations of social protection rights and its
Christian overtones:

The emerging logic is not risk-free, because it conveys none of the principles of
solidarity on which the rights to social protection were established: neither the all-
encompassing solidarity of workers, nor the local solidarity so dear to Christian
socialism. If religious imperatives no longer underpinning any societal project are
too often given precedence over business needs, will they not also supplant social
protection? Will the conscientious objector’s point of view prevail over the union’s
perspectives on the interests of the all workers? In this case, will antidiscrimination
law based on religion serve as an argument to protect employment, beyond more
traditional employment law? Where would the ‘common good’ be found?**>

Does the fight against discrimination in employment ultimately threaten secu-
larism or the religion of the majority, namely, Christianity? Does it not challenge
ambiguous relationships between employment law and religion?+¢

Since the Baby Loup decision, the courts have continued to shy away from reli-
gious discrimination based on the headscarf. They have either denied that it is
religious discrimination, preferring to qualify the act as an unjust dismissal,*” or
have asked the CJEU for a preliminary ruling, when customer preference dictates
that religion is a condition of employment.+*

These questions echo certain introductory comments about the normative con-
text in France, attitudes toward certain religious practices, and the assumption
that certain religious practices are tied to a struggle for equality between men and
women. What is the situation in the United States, where the concept of religious
accommodation exists, in the light of the scholars’ commentary?

First, a distinction must be made between the constitutional legal framework,
which applies to public-sector workers and citizens subject to certain rules in
particular in education and on the other hand, the prohibition of discrimination
based on religion in Title VII of the CRA of 1964.

In the first instance, as explained by Dean Minow, the Supreme Court applies
the Establishment Clause of the First Amendment to the U.S. Constitution, which
implies a freedom to establish a religion while affirming the government’s neutral-
ity in promoting religious diversity.#® Minow specifies that the Supreme Court
restrictively interpreted the freedom to exercise religion by not obliging the gov-
ernment to grant reasonable accommodations for all religions.#° Although the
legislature attempted to revise this limitation of the scope of the freedoms imposed
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by the law,** the Supreme Court struck down the initiative, considering that it
overstepped Congress’s enforcement powers. >

The same is not true in the private sector. As seen in Canada** and certain
European Union countries, employers are not only prohibited from practicing
direct or indirect discrimination, they also have the obligation to adjust a job to
the employee’s religious observances.®* The religious accommodation require-
ment, which must be reasonable, has certainly been interpreted more narrowly
in case law than the reasonable accommodation requirement for a disability.*
Nonetheless, the current U.S. legal standards are undeniably more demanding
than France’s legal provisions. As the Supreme Court recently spelled out in Equal
Employment Opportunity Commission v. Abercrombie & Fitch Stores, Inc.: “To pre-
vail in a disparate-treatment claim, an applicant need show only that his need for
an accommodation was a motivating factor in the employer’s decision, not that
the employer had knowledge of his need”+° The difficulty lies in identifying what
accommodation is possible and necessary, in terms of working time, dress, and
place of work, and does not place an undue burden on the employer or cause
excessive hardship for other employees. How can certain forms of employee con-
duct in accordance with religious beliefs, for example, be accommodated while
combating discrimination on the ground of sexual orientation? Feldblum exam-
ines this potential dilemma, but concludes that the framework of analysis of these
different expectations needing to be reconciled in the workplace is sufficiently
flexible to overcome such hurdles.*” What can be observed in U.S. case law, in
addition to a case-by-case approach, is that the analysis of accommodations is very
concrete: feasibility is assessed without any ideological discussion of legitimacy.
The issue of the protection of individual freedom arises more frequently when
other employees protest against the undue hardship of accommodation. Beyond
considerations about equality, which are paramount in France, the focus is on “the
interpersonal impact of religious practices”*%

In France, employers are not required to provide religious accommodations and
can therefore limit such adaptations, when the employee’s religious beliefs are made
known upon recruitment, based on the type of work, reactions from third parties,
or safety issues. Organizations are in the dark about their room for maneuver: a
good-faith approach by employers and employees is essential to any adjustment of
working hours or days.** Once again, a systematic refusal to accommodate can be
assessed in France against the yardstick of proportionality to determine whether
the prohibition is excessive.>*> Employers who have not taken steps to promote reli-
gious diversity from the start often proceed on a case-by-case basis at this point.>
What are the specific challenges posed in fighting religious discrimination?

Raising the Veil on Clashes and Contradictions Between
Identity and Freedom

“Even in the workplace,** where the opposite presumption is made, in the sense
that the employee’s subordination is the rule, an employee has a certain irreducible
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autonomy and freedom that cannot be infringed upon by the employer”s** More
than ever, on the ground of religion, discrimination against the employees*
focuses on the employee as a person, regardless of other characteristics.”> The
growing visibility of an employee’s religion reflects a change in paradigm for labor
law from the “rights of workers” to the “rights of people at work”>*® Many dis-
criminatory motives correspond to facets of private life, like religious beliefs.>”
Religious beliefs can of course remain within the sphere of the employee’s private
life, and the prohibition of discrimination forbids employers from seeking out
the protected information.>*® In French and American litigation, a shared con-
cern is expressed that evokes similar questions about the invasion of employees’
privacy: when do eminently personal choices regarding religious beliefs—often
related to identity issues in addition to representing an exercise of individual
freedoms™*—come into conflict with the company’s business and its interests,
the interests of the other employees, and those of the state? The issue surround-
ing religion is less about content than practices®® and their “intrusion in the
workplace”" In France, there is an implicit agreement to respect the employee’s
religion as long as it remains confined to the private sphere, as explained by the
head advisor at the Cour de Cassation, Philippe Waquet, who promotes “a posi-
tive secularism that respects religious beliefs but confines them to the employee’s
personal life”>* The line separating personal and work life, drawn by law, has
become increasingly blurred, however.® How can one achieve a “balancing of
the interests™' of employees with respect to their personal lives (including reli-
gion inside and outside the workplace) with the interests of the company and
other employees?

Is the antidiscrimination law model strong enough to embrace the conun-
drums posed by this type de discrimination, regardless of the strategy applied
and with or without reasonable accommodation? How can one not see, in the
combat against employment discrimination, an incongruity between the pro-
motion of equality for men and women and the prohibition of religious dis-
crimination that the courts, especially in France, have been unable to clarify
through litigation? From this perspective, the benefit of antidiscrimination
law—consisting in encouraging employers to be transparent in their justifica-
tion of differences in treatment—loses its appeal, unless the dogmatic approach
taken at times by judges and the government to discrimination is clarified and
brought to light.

Are diversity agreements and, more generally, positive action®” effective in pro-
actively promoting such discussion? How can codes of conduct, codes of ethics,
and whistleblowing measures directly or indirectly address this question?* Cat-
egorization prevents human beings from being reduced to abstract entities and is
essential to the development of law. A renter, a consumer, an insurer, an employee,
and so on each requires protection that is not provided by the Civil Code,*” but
should this categorization also protect an individual’s personal characteristics in
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one way or another? Should work not be adapted to the person, even outside of
the antidiscrimination legal framework?

As Minow points out, the global trend is toward the increasing influence of reli-
gion in all spheres of society. If a government wishes to expand norms promoting
the principles of secularism, even in the workplace, then antidiscrimination law
demands at the very least that these norms truly guarantee neutrality toward all
religions. An individual judicial review of infringements of religious beliefs should
be available to prevent any arbitrary treatment. Failing this, there is the danger of
all discrimination being ultimately based on origin.>*

VIII. MULTIPLE DISCRIMINATION AND THE
INTERSECTIONALITY THEORY

In principle, antidiscrimination law works by identifying a prohibited ground of
discrimination: the ground of discrimination then determines the applicable legal
sanctions. However, an employer may put forward several reasons to justify a deci-
sion, adding legitimate, nondiscriminatory reasons to the discriminatory ground.
This situation still qualifies as discrimination. But what happens when the decision
is based on more than one discriminatory ground? Age as well as race, sex as well as
disability*. . . the same individual can be affected by myriad potential combinations
of protected characteristics.” Discrimination resulting from a combination of fac-
tors is decidedly distinct from that emerging from each component factor, but is it
more serious? Does it require a greater remedy? Is it easier or more difficult to prove?
These issues mainly arise when it comes to proving the discrimination. In France,
after passing over a female employee of ethnic origin for promotion, an employer
rebutted her claim of discrimination by showing that it had promoted both blacks
(but who were men) and women (but who were white). It has been observed that
cases in civil courts brought by plaintiffs claiming discrimination based on multiple
grounds tend to be less successful than those involving a single prohibited ground,
fostering a desire for a specific remedy for multiple discrimination claims.”* Some-
times employers may discriminate against different groups simultaneously.*

In establishing a multiple discrimination claim, should the addition or the com-
bination of characteristics be considered? After the fight to achieve formal equal-
ity, and then substantive equality, between men and women, this line of thinking
inspired a new feminist theory of intersectionality,” first introduced by Kimberlé
Crenshaw, a law professor and significant contributor to the black feminism move-
ment in the United States.” Her idea was to show how for the feminist movement,
combating discrimination tended to reflect the concerns of white women of certain
social classes, while overlooking those of disadvantaged black women.>** According
to Crenshaw, the single-ground approach of antidiscrimination law fails to recog-
nize the discrimination experienced by people who are at the intersection of sev-
eral grounds and, according to the American conception of discrimination, at the
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intersection of several classes of workers protected by the law. Consequently, the
law does not reflect the unique characteristics of the factors of exclusion burdening
these workers. Crenshaw gives the example of black women, whose experiences are
very different from those of white women. Rather uniquely, this theory, which began
as a legal discourse, was taken up by social sciences disciplines on the whole: soci-
ology,”*” economics, political science, and so on. Intersectionality theory probably
contributes to law on several levels: it facilitates the understanding of the nature of
multiple discrimination—namely, discrimination resulting from certain behaviors
generated by the specific situation of individuals with more than one characteristic—
and it also helps to determine whether this situation has particular consequences in
litigation, in terms of success or failure in court. Since the diversification of prohib-
ited grounds in the Amsterdam Treaty,”* multiple discrimination has been included
in European directives and explored in European research such as the GendeRace
project.” Finally, intersectionality theory casts doubt on the very logic of antidis-
crimination law, or at least reframes the issues of this law, by revealing the risks of
compartmentalization generated by the existence of grounds of discrimination. It
also allows us to probe the very causes of discrimination, beyond the contours of
identity and of human behavior as performance, in particular in employment.

Sociologist Devah Pager discusses intersectional grounds (race, gender, and
class) and stereotypes.

MARIE MERCAT-BRUNS: You have studied discrimination based on criminal
background and race. Have you thought about working on gender? Do you
analyze other mixed motives for hiring? For example, could mixed discrimina-
tory motives involving race and disability be brought to light using your testing
method?

DEVAH PAGER: [ haven't focused on gender myself, but I think it’s an incred-
ibly important area for study. I'd especially like to see some work examining
the interaction between race and gender—I suspect racial stereotypes operate
very differently for black men and black women. In terms of mixed motives, I
do think the concept of statistical discrimination is very relevant here. Many
employers don’t have anything against black people per se, but believe that on
average blacks are less motivated, less reliable, less subservient, and so on. It’s
likely that these expectations shape the way they evaluate the more objective
information on the resumes. Unfortunately, it’s very difficult to disprove these
expectations. Even when employers have very positive experiences with black
employees, they seem to treat this as an exception, rather than as a chance to
reevaluate their assumptions.

MM-B: So you believe intersectionality has some input to offer? In what way?

pP: I think intersectionality can mean a lot of different things, depending on
the context. In the context of low-wage employment, I believe that black men
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are likely to be at a distinct disadvantage relative to other groups. Because of
stereotypes about aggressiveness and criminality, black men are not viewed as
appropriate for the growing number of customer service jobs that dominate
the low-wage labor market. Though black women experience many disadvan-
tages that compound the effects of race and gender, in this particular setting, I
believe that black men are at the bottom of the hiring queue.

Richard Ford also looks at the role of intersectionality.

MARIE MERCAT-BRUNS: What do you think about the “sex plus” issues?®* Do
you think that it is easier to prove discrimination if you have an older black
woman or when you accumulate different traits? Could combining these differ-
ent traits and statistics be useful, too? In other words, not relying on how these
people identify with a specific category to take them into account?

RICHARD FORD: Yes, this is what I would like to do in the United States, and I
expect this could be true in France. You can do pretty well using commonsen-
sical forms of identifications.

Maybe this would not true in France, but in the United States, given our
history, it is very easy most of the time to identify someone based on race; you
get widespread agreement. Now, a person might say “I don’t like it” or “I think
it is much more complicated” or I am Tiger Woods and I am “CaublanAsian”
[a term he coined to reflect his mixed Caucasian, Asian and Black heritage].
But if Tiger Woods wasn’t Tiger Woods and just some average guy, everyone
would say, “He is black” That’s good enough. Then we don't need to have a lot
of questions about how he feels about it because the point is he is just part of
a statistical aggregate about which we are gathering information: how large
the percentage of blacks is in a particular employment pool? Where are blacks
living when the state is drawing electoral districts? Things like that. That is the
only information we are interested in.

For sex it is even easier. There is almost universal agreement on what
counts to identify a women, what counts to identify a man. Yes, there are
marginal cases where people are born with ambiguous genitalia but that is sta-
tistically insignificant. Even now in the United States, where there is a growing
number of biracial people, I can still say that that is true here. Biracial people
and people of ambiguous race are not going to be a problem for gathering data
that is useful for the purpose of administering civil rights law. That is all we
are trying to do with that data.

I suspect you could do that in France. I suspect there would be widespread
agreement on whether a particular person is black. You would not have a
lot of people saying, “Well, we are not sure” That is what I am talking about.
Maybe it would be harder if you were dealing with: “Is this person North Afri-
can?” “Is this person Arab”? But I suspect not.
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MM-B: This is an important question in France because the population which
historically has been discriminated against is not the black population. Blacks
have been subject to discrimination of course. But historically, discrimination
has been against the North African and Jewish people in France.

In France, we are authorized to look only at where the parents are from, the
place of residence, and family names. Reports commissioned by the French gov-
ernment (the report by Patrick Weil on nationality and immigration in France
and the COMEDD report on the use of statistics, for example) do not suggest
amending the law to collect ethnoracial statistics. An attempt to do so, via a
new immigration law, failed and was thrown out by the Constitutional Council
because it was seen as a way to control immigration rather than fight discrimi-
nation. It is not possible to gather the statistics you mention outside of a specific
claim in litigation (Article 8 of the data privacy law). But outside of that, there is
a public consensus on the notion of origin, which is not the case for race.

RE: But that may not be what is triggering the discrimination, and that is the
problem.

MM-B: Interesting.

RF: You need to focus on what is triggering the discrimination.

MM-B: But sometimes the name is what is triggering the discrimination.

RF: Then that makes sense if the name is what is triggering the discrimination,
then you should include the name.

MM-B: And there is also what they call “délit de faciés,” a sort of racial profiling.
They have noticed that people coming from the south of France that look like the
Arabic people are sometimes suffering from the same discrimination. So it does
happen. The problem is physical appearance can’t be the criteria because these
people are also suffering from it and they are not necessarily from the category.

RE: Right. It seems to me that those are difficulties but they are surmountable
difficulties. If you had savvy statisticians, they could work with that. Some-
times you would actually want to include the people from the south of France
who are suffering discrimination in that category.

MM-B: Like the Americans with Disabilities Act, where people who are “perceived
as” disabled as also protected against discrimination.

RF: If they are suffering the same discrimination, I see no reason to exclude
them from the category just because their ancestors happen not to be from
that region. What you care about is discrimination.

MM-B: They are accepting studies by statisticians and researchers, but the material is
confidential to protect the identities of the people surveyed. They won't let employ-
ers or other agencies gather personal data outside of these surveys, so employers in
France don'’t feel equipped to defend themselves against lawsuits like in the United
States. Race is included in European antidiscrimination law, so we have a law, but
no one has the tools to identify race discrimination or defend themselves.
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RF: That is a really troubling situation. You have a situation where Brussels is

telling you, “You have a law against racial discrimination” and you have the
local law in France.

MM-B: Brussels is not saying, “Use certain tools against racial discrimination.”

They are just saying, “Implement the law.”

RE: Implement with or without racial statistics.
MM-B: So we are in a sort of impasse. I wanted to move away from recurring

issues about the definition of race. That is the core of the problem in France.
What you are telling me is that statistics are just a tool. They don’t symbol-
ize anything in particular. You are not trying to identify a category with its
culture?' You don’t necessarily think that these tools perpetuate stigma?

RE: No. I think there is a risk, but this is like almost any policy, which can have

some unintended consequences. But on balance, the benefits far outweigh
the risk. The risk is doing nothing, and therefore, having no way to combat
a lot of discrimination, at least the discrimination where you cannot prove
the straightforward direct evidence of discrimination. That is much worse.
Because if you do nothing, you are unlikely to make any serious headway on
countering bias.

Janet Halley discusses the limitations of intersectionality theory.

MARIE MERCAT-BRUNS: With regards to intersectionality, I would like to come

back to your article in the Halley and MacKinnon book on sexual harassment™?
and on a certain shared attitude about sexuality in the workplace. I often think
that when you look at people who belong to several protected categories—I have
seen this with age, having written my PhD thesis on aging and the law**—it can
be an interesting approach to take inspiration from intersectionality theories for
a perception of the downsides of having distinct categories, or, on the contrary, to
focus on the common ground between different situated groups.

When I read about your views on eroticism in the workplace and how we
should capitalize on it instead of crystallizing certain sex roles through theories
of domination, it made me think that these approaches are similar: concerned
with the issues and not the people or the categories.

Intersectionality seems more focused on the negative side of distinct catego-
ries, whereas the plight of some people should allow us to transcend these cat-
egories or understand how they produce new categories drawing from different
groups. Do you have anything to add about sexuality as an issue that transcends
individuals who want to live and work without being labeled?

JANET HALLEY: The way I understand this question: when I was writing about
sexual orientation, one of the things that was most bothersome to me was the
fact that we had segmented our political space of the discrimination order into
blacks, into Latinos, into gays. We never asked ourselves whether white men
ever get discriminated against—and there are places this happens—because
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we developed these columns of thought: one of the words we should be using.
They are like silos in a farm standing separate from the other. That’s not how
life is. Life isn’t like that. You go to work one day and you feel like a woman,
and you go to work another day and you never think about the fact you are

a woman. There is a black guy there and he’s making the highest salary, and
there is another black guy who can’t get a job. We discriminate against white
men with equal employment in the United States. You're interesting if you are
a women or a person of color, but if you are white guy, you have to be normal.
If you are a white guy, you have to be normal in legal scholarship.

I always thought that real justice that would require getting out of these
columns, out of these silos and looking at the whole thing. I don’t think inter-
sectionality goes quite far enough: it is about the intersections of the different
subordinated groups: what about black women? Latino gays? But I want to
get out of those vocabularies all together. I ask myself things like who in a
particular workplace is, for instance, not being invited to the training ses-
sion where you pick up a very useful skill. Do we let the janitor come and get
that skill? No, we don't; they are just janitors. That discrimination goes down
as completely normal. We don’t even look at that. It is a broad distributional
question.

MM-B: Itis a class question?

jH: Itis simply off the agenda. It is not only a class question because some male
distribution isn’t uniform in that way either. So it is about trying to get France
to examine the justice of distribution without being controlled by these iden-
tity frames. Take them into account, but they are not the be-all and end-all:
they don't do all the work for you. So, again and again, my articles end on
who we get after identity. Can we go to an after identity phase and ask broader
questions about justice?

MM-B: So you refer to sexuality when the gender category gets in your way? Do
you look at people’s sexuality and their present life situation? I often feel that the
promotion of self-development tools and the search for “diverse sexuality” are a
reaction to the heterosexual norm.

jH: I think that the diverse sexuality piece of this is very, very important. 'm
committed to the idea we all have diverse sexuality and some of us have
diverse sexuality in the following form: fetishists. There is one thing we like,
and we really like that one thing. I am into diverse sexualities but without the
moral stance that it has to be diverse. You can be the same. One of the things
I got disenchanted with was the gay supremacy that people got into. The idea
that being gay was better. It is a bit like the cultural feminist idea that being a
woman is better, and I don’t think that. I think it is fine to be a man; I think it
is fine to be straight. The identity thing ended up as a supremacy thing. That’s
not my thing at all.
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Julie Suk responds to the challenges of intersectionality.

MARIE MERCAT-BRUNS: What do you think about intersectionality theory? Can
we consider subgroups that are subject to discrimination (e.g. older workers with
disabilities or minority women)? Can we promote the more positive ideas that
we can find common ground or interests among groups to fight against their
exclusion from the workforce? Maybe that’s diversity?

JULIE SUK: Intersectionality refers to the notion that a person might be discrim-
inated against on multiple grounds (e.g., race and sex). Your positive formula-
tion is interesting because usually the problem with intersectionality is that a
person who is discriminated against on multiple grounds has compounded
disadvantage, but sometimes the tools for remedying one form of discrimina-
tion may be at odds with remedying another form of discrimination.

And adding to this complication is that, sometimes, multiple strategies for
combating discrimination on one ground (e.g., race) may conflict with each
other, and we have to choose in individual instances which strategy is more
valuable, by reference to the normative underpinnings of equality law. The

Ricci case® is a rich illustration of this conflict.

Martha Minow raises the issue of sex and religious discrimination.

MARIE MERCAT-BRUNs: Can we come to the question of the burqa, because it
is a big debate in France? You have done extensive work on women and the law.
This is a very sensitive issue in France, where feminists and others are wondering
how to reconcile women’s rights and the promotion of religious beliefs. The issue
seems to involve a certain image of women.

MARTHA MINOw: Itis very difficult to address this kind of question especially
if you hold, as I do, that individual freedom is what matters. So I think the
important question concerns how to create a context in which the individual
woman could choose what to wear. And yet this question of individual choice
may itself be impossible where there are group pressures and even threats.

This is why the issue coming out of Turkey seems to be very, very dif-
ficult. Prohibition of the head covering in a Turkish university even when
there are women who want to cover is necessary, the Turkish Supreme
Court and the European Court of Human Rights decided, to preserve the
freedom for women who do not want to cover,”* because if any are allowed
to cover, then all will be subject to harassment or physical jeopardy. Hence,
forbidding the headscarf in the Turkish university means something dif-
ferent than it does in another context where the question of the protection
of the right to cover is itself an expression of freedom. Context can matter
enormously.

In the United States, the issue has come up in the context of driver’s
licenses. Can an individual get a driver’s license without having her photo-
graph taken showing her face? Actually, religious accommodations in the
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United States for individuals have apparently increased rather than decreased
due to heightened understandings of religious claims. Yet arguments against
airport scans have less power in a context of heightened security concerns.
As long as individuals are not treated differently in the face of the security
concerns, greater intrusion on privacy can be justified.

MM-B: It comes back to the neutral standpoint.

MM: Yes, even privacy intrusions are more acceptable when they are across- the-
board, not singling out members of one group; and of course, they are more
acceptable when there is a compelling interest, an interest for public safety.

But even when justified, privacy intrusions can be done sensitively. For
example in airport security, I can understand that someone wearing a burqa
might need to be searched. But the individual does not need to be forcibly
disrobed in public; it could be done in a private setting. There are ways to
accommodate all of these interests and not always at the sacrifice of the reli-
gious expression.

MM-B: Let’s come back to the burqa and what it means for women in terms of
representation and fostering stereotypes. Is the burqa a form of submission or
oppression, given the fact you have to cover your face and hair? Is this the ques-
tion being asked in the United States?

MM: I have heard that some people are offended in Europe when a woman walks
around covered in public. Some may have that view in the United States, but
I think the more likely approach is to acknowledge diversity and recognize
freedom of religious requires room for variation. Of course, what may affect
one’s judgment about this is whether the dominant narrative or understand-
ing of the wearing of the burqa is that the women are oppressed and that they
are not choosing to dress that way. Then the question comes: hat must society
provide to ensure choice? In this country, we have seen some daughters of
assimilated Muslims choose to wear head coverings when they go to college,
sometimes to the displeasure of their mothers. It may be a way of fitting into
American multiculturalism, or dealing with risks of sexual harassment—and
yet other Muslim women resist covering and argue that it is not required reli-
giously, or that they do not want to follow the practice. These issues of girls’
and women’s dress are prompting difficult debates and even legal disputes in
England as well as in France.

MM-B: In France, schoolgirls who wear a burqa can be excluded, adding more
oppression to a potential oppression. They become invisible in the public school
system with no opportunity to promote their individual rights. So we also have
to look at the effect of some of these norms that try to take into account the indi-
vidual rights of these women.

MM: I worry about that by being so stringent in refusing accommodation, the
result may actually lead some Islamic families to keep their girls outside main-
stream schools, with the result of more confinement, less freedom, and fewer
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options. Coming back to the example of Ontario again, the same risk could
happen: by excluding the Islamic arbitration program from public recogni-
tion, the government may leave some women in very religious communities
cut off from any access to dispute resolution—if these women cannot pay for a
lawyer or gain access to court.

It reminds me of difficulties arising with efforts to ban the practice of sati,
the practice of having a wife immolated after her husband dies. It was banned
and yet apparently still going on in some small towns.*** Many human rights
groups around the world have protested against this. But some nongovern-
mental organizations working closely on the subject indicate that the ban is
only a superficial and at times ineffectual response because it does not address
the deeper question. The deeper question is not how this practice can hap-
pen, but instead how could it seem to a woman that participating in a practice
that takes her own life is a better option than continuing to live? What other
opportunities for honor and meaning does the society offer the woman? The
ban on sati does not itself create avenues for a woman to have better options
in her life, other ways to be honored rather than by killing herself upon her
husband’s death.

MM-B: This reminds me of the right-to-die issue and hospice care. Ultimately, it’s
not about an individual right such as the right to die. It’s not about choosing
whether to end or prolong life, but about offering a person a better quality of life
as he or she nears the end. Also, the relationships that the dying person had with
the people around her or him seemed to be important in helping to make the
“best” choice.

MM: Ihave wondered about that kind of analogy as well. The question of
“choice” at the end of life is exceedingly challenging. When our Supreme
Court considered the question of physician-assisted suicide, I thought both
sides were insufficiently in touch with the deep issues involved. Some people
that said physician-assisted suicide was illegal as it devalued life; others people
said it should be allowed to enhance self-determination. I was impressed by
a third side: we need to make available to individuals sufficient access to pain
reduction so that they can imagine a life without pain rather than thinking the
only option is to die. The American Medical Association offered evidence that
when patients have access to pain reduction, the number of people who want
to die goes way down.

MM-B: In what case was that?

MM: Washington v. Glucksberg, 1997.%%7

Comparative Perspectives

Intersectionality theory points to three important avenues to be explored: under-
standing what constitutes common ground in analyses of multiple discrimination
in its various forms and their influence on the plaintift’s chances of winning a case;
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identifying the limitations of the logic of antidiscrimination law, as revealed by
the theory; and bringing out certain issues relating to identity, which are often the
sources of the discrimination.

Multiple discrimination, meaning discrimination based on more than one dis-
criminatory ground, can be best explained by referring to certain studies in par-
ticular an article coauthored by Linda Krieger,”*® which describes the distinctive
features of this type of discrimination. In the article, the researchers found that in
civil courts, plaintiffs alleging discrimination on the basis of more than one ground
are less likely to win their case than those who invoke a single ground,® suppos-
ing that the victims are even aware of the type of specific disadvantage they suf-
fer from with multiple discrimination. Victims do not know how to enforce their
rights in long, complex, and often costly procedures, due to their specific political,
economic, and social situations, which are the causes or the consequences of the
discrimination.

The victim’s situation does not necessarily reflect a multiplication of disadvan-
tages; it may show a new and distinct form of discrimination brought on by the
person’s specific combination of protected characteristics. Krieger gives the exam-
ple of an employer who hires black men or white women but not black women,
due to stereotypes depicting black women as single mothers in poverty.>*

The multiplication of grounds can affect litigation outcomes in two ways. The
first, which Krieger calls “demographic intersectionality;” refers to overlapping
demographic characteristics that awaken specific prejudices among employers,
jurors, attorneys, and judges.’* These biased perceptions of the plaintiff and the
specific stereotypes associated with him or her may pervade the entire litigation
process, making it more difficult to determine the source of the discrimination or
its impact on the victim. As shown by Krieger, alleging multiple grounds of dis-
crimination in the concluding arguments is sometimes perceived by judges as an
implicit avowal of the weakness of the plaintiff’s case if it were based on a single
ground.>*

The second possible effect is what Krieger calls “claim intersectionality”” It refers
to the added difficulty of proving discrimination when several possible grounds
are involved, making litigation strategy more complex. This is a very important
issue with respect to the comparability of situations. For intersectional claims,
showing a difference in treatment in comparison to advantaged individuals can
be problematic. This additional difficulty is reflected in the fact that in the United
States, white women win more cases than black men, and black men win more
cases than black women.

European case law has also addressed cases of multiple discrimination, even if
they were not labelled as such. In the Kiiciikdeveci case,’* the plaintiff, who was laid
off, had been working for her employer for ten years. However, in accordance with
the German civil code, in determining her notice period, seven of the years she
worked were not taken into account because she was under twenty-five at the time.
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The German labor court requested a preliminary ruling from the CJEU regarding
age discrimination, but the case also points to a difference of treatment due to the
employee’s Turkish origin. Entering employment at a young age is characteristic
of certain low-skilled, Turkish immigrant communities, especially women, who
can encounter difficulties in finding new work or advancing professionally. The
case also implicitly shows that in terms of strategy, it was probably better to claim
the single ground of age or to claim the ground of age rather than origin, even if
more recent European case law indicates some hope for taking a multiple-ground
approach. In the Odar case,;’* the CJEU considered both age and disability dis-
crimination, although it only found discrimination based on disability.

Intersectionality also comes up in the Coleman case,** in which the court found
that Coleman had suffered discrimination by association as the caregiver for her
disabled child. Her employer had approved flexible working arrangements for par-
ents of nondisabled children but rejected Coleman’s similar request, arguing that
her decision to care for her disabled child, as a single mother, was partly to blame
for the disadvantages she experienced at work. So the grounds of both disability
and family status were at play in this situation.

European’® and American’” research has been devoted to intersectionality,
but, according to Dagmar Schiek,** multiple grounds do not make it easier to
handle the legal issue of proving intersecting grounds of discrimination. It is better
to reduce the number of criteria to a minimal number covering the main grounds
of race, gender, and disability, she explains, since the other motives are often asso-
ciated with one of these three “nodes” Age, health, and pregnancy are associated
with disability (and gender, too, for pregnancy); sexual orientation and sex in gen-
eral (whether biological or as a social construct) are encompassed by gender; and
origin, nationality, physical appearance, and surname can be grouped with race.
This approach would make intersecting grounds more transparent: grouped with
the main ground, they would help to reveal and prove the discrimination. In cases
like Kiiciikdeveci, where the main source of discrimination was not age—a mere
secondary issue next to ethnic origin or gender—redirecting attention to the main
discrimination node can be salutary. A European ruling acknowledged the com-
bined disadvantages of age and sex in Brachner, a case involving old-age pension
entitlements.>* The court recognized that excluding minimum pensions from a
special increase in pensions could constitute indirect discrimination, since women
were significantly more likely than men to be the recipients of these minimum
pensions.

Other European research focuses on specific grounds.” Isabelle Carles’s study
aimed to assess the reach of race antidiscrimination laws from a gender perspec-
tive (Germany, Bulgaria, Spain, France, the United Kingdom, and Sweden). The
question was whether women use law in the same way as men when faced with
racial discrimination, due to different perceptions of law and diverse experiences
of discrimination. An analysis of the complaint files and interviews with victims
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and lawyers showed that social relationships between sex, class, and ethnic origin
influence the perception of racial discrimination and the institutional handling
of complaints. Studies show that black women who are subject to discrimination
tend to claim race discrimination rather than sex. At the EU level and in national
law, there is very little visibility as to the relevance of gender in the treatment of
race discrimination claims: a coherent set of statistics on the sex of race discrimi-
nation victims is lacking. More eflicient institutional monitoring of these specific
scenarios of multiple discrimination is needed to address social concerns.>

In France, some litigation can be qualified as “intersectional” in the sense that
several grounds are possible, such as origin and religion, trade union association
and sex,”* race and physical appearance, and age, health, and disability. However,
multiple discrimination grounds, the simultaneous consideration of groups of
characteristics, and how they can be reconciled in various employment environ-
ments are issues that are more likely to be addressed by diversity provisions and
collective bargaining agreements. In France as in the United States, litigation is
generally restricted to a single ground, even if a 2012 decision relating to physical
appearance and sex uses the combination of these two grounds to refer to a third
characteristic: gender.>

Another case, in 2011,* seems to bring the question of intersectionality to
the fore: it is the story of a woman from Cape Verde, illegally residing in France,
who was hired by a French couple for childcare and housework. After the cou-
ple separated, she continued to be employed by both parents, while lodging in a
maid’s room in the father’s residence. Nine years later, her employment was ter-
minated and she was asked to vacate this accommodation. She contested her ille-
gal employment conditions and unfair dismissal before the labor court (Conseil
de prud’hommes). The Cour de Cassation upheld the decision of the Paris Court
of Appeal, stating that a comparison of situations with other employees was not
required to show evidence of discrimination. The Court of Appeal had acknowl-
edged that the couple had exploited the plaintift’s predicament, resulting in a
negation of her legal and contractual rights and putting her at a disadvantage in
comparison to domestic workers benefiting from the protection of employment
law, and resulting in indirect discrimination on the basis of origin.

This decision is essential for several reasons: first, it reveals the special pre-
dicament of a certain number of illegal immigrant women. They suffer multiple
disadvantages due to their sex, illegal status, and employment as domestic work-
ers dependent on their employer for both income and housing. The subtle rea-
soning followed by the Cour de Cassation overcame the obstacles preventing
these women from claiming their rights, due to the intersectionality of multiple
grounds of discrimination. The first obstacle, comparability of situations, was
simply bypassed by the court. The court considered that “a comparison of situ-
ations with other employees was not essential to establishing discrimination.”s®
This is a main difficulty of intersectionality, as Krieger observed: people suffer-
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ing from several sources of discrimination are not in a comparable situation with
people who have only one protected characteristic (sex, origin, or age). A woman
of foreign origin cannot simply compare her situation to other women or other
foreigners, but only to other women who are also of foreign origin. In this case,
the plaintiff was also an illegal resident and a domestic worker. Another strategy
was required to show discrimination. The court stated, as it had in previous rul-
ings,»* that a lack of comparability does not remove the discrimination or cause it
to cease to exist. Comparability is not the sine qua non for finding discrimination;
it is one modus operandi the plaintiff can use to “present facts indicating the exis-
tence of discrimination . . . the existence of a discrimination does not necessarily
imply a comparison with other workers” Interestingly, the CJEU drew the same
conclusion regarding the lack of comparability and pregnancy discrimination,”
although EU law emphasizes the need for a comparator, as the CJEU reiterated
in the Romer decision.™® The Cour de Cassation seems to be taking the CJEU’s
pragmatic approach in attempting to ensure the “effectiveness” of EU antidiscrimi-
nation law.>

In the case of the household employee from Cape Verde, the Cour de Cassa-
tion then implicitly circumvented the difficulty of recognizing the special vulner-
ability of people suffering from different factors of exclusion. It approached the
issue from a different perspective, one that does not require comparability from
the outset: indirect discrimination based on origin. The plaintift’s illegal status, a
seemingly neutral characteristic creating a particular vulnerability, was the cause
for the aggravated act of discrimination, qualified by the court as “manifest” In
so doing, the court targeted systemic discrimination against illegal residents on
the grounds of their origin. This state of nonentitlement increases their risk of
discrimination. The court added, “Mr. X and Mrs. Y took advantage of Mrs. Z’s
undocumented status as a foreigner in France without worker’s rights, putting
her at complete disadvantage compared with local workers sheltered by employ-
ment law” The discrimination is therefore generated not only by unfavorable dif-
ferences in treatment based on origin but also the employee’s lack of recourse to
law. The psychological hold generated by this situation is characteristic and can be
observed in intersectionality cases outside of the employment sphere.>*

The court overcame the barrier of the presumed lack of employment rights
held by illegal workers, referring to workers who “benefit from employment law”
and are not at a “total” disadvantage. In the same way that antidiscrimination law
applies to recruitment practices prior to hiring and to hypothetical discrimination
with no specific victim,** it can be enforced in situations beyond the scope of an
employment contract.

Not only does intersectionality theory bring to light the limitations of the logic
of antidiscrimination law and its silos of protected groups, it also calls into question
our ideas of the identity of the person protected by antidiscrimination law. Inter-
sectionality also paves the way to better understanding of Judith Butler’s notion
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of identity as “performance”** Grounds of discrimination can be understood in
two ways: rigid, unchanging sources of discrimination to be suffered, as they are
traditionally seen, or the consequences of the choices made by individuals with
protected characteristics regarding the way that they express those characteristics.
For example, what clothing, hairstyles, or accents can be chosen by minorities and
tolerated in the workplace? What degree of autonomy does the employee have in
asserting or minimizing his or her differences? Intersectionality theory is a way
to grasp the close relationship between a conception of identity as performance,
ensuring a certain respect of the worker’s liberties, and the vulnerability caused by
exclusion that antidiscrimination law aims to eliminate.’*



